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KPUMIHAJIBHO-ITPABOBI HACJIIIKU BUMHEHHSA ITPOTHUIIPABHOI'O
JAISAHHSA HEITOBHOJIITHIMHU 3A KPUMIHAJIBHUM 3AKOHOJABCTBOM ®PH

JocnimKkeHo OKpeMi aclieKTH I0BEHAIBHOIO KPHUMIHAIBHOTO MpaBa BigMOBi-
HO 110 unHHOTO 3akoHonaBcTBa ®PH. [IpoananizoBaHo KpUMiHAIBHO-IPABOBI Ha-
CJIJIKA BUMHEHHS MPOTUIIPABHOTO JisSTHHS HETOBHOJITHIMU y DPH.
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I/ICCHGI[OBaHI)I OTACJIBbHBIC ACIICKThl FOBCHAJIBHOTO KpI/IMI/IHaHLHOFO npaBa B
COOTBETCTBHHU C NEUCTBYIOIMM 3akoHomarenbcTBOM DPI. IlpoananusupoBaHbl
YTOJIOBHO-IIPABOBBIE MOCIEICTBUS COBEPIICHUS TPOTUBOIIPABHOIO JAEAHUSA HECO-
BepuieHHoseTHUMH B OPT.
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Separate aspects of the juvenile criminal right according to the current leg-
islation of Germany are investigated. Criminal consequences of commission of
illegal act by minors in Germany are analysed.
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Beryn. BuBueHHs Ta aHaji3 KpUMIiHAJIBHOTO 3aKOHONABCTBa HiMeudywHHM B MHUTaHHSIX
KPUMiHaJIbHO-IIPABOBOTO BIUIMBY Ha MPOTHUIPABHI JiSHHSA HEMOBHOJITHIX 3yMOBIJICHUH HHU3-
KO0 (bakTopiB. Y mepiny 4epry 1e OJIM3bKICTh MPABOBUX CHCTEM, IIPABOBUX MPHUHIIMIIIB pery-
JIIOBaHHS, TPAAUIIii MOOYJOBU KPUMIHAJIBHOTO 3aKOHOAaBcTBa YKpainu Ta ®PH. He ocTanH!0
pouib Binirpae Takox i Toil ¢daxt, mo ®PH Mae Biq4yTHI ycmixu B MOAOJAHHI 3JTI0YMHHOCTI
HEMOBHOJITHIX.

Ha croromni B YkpaiHi OCHOBHUM KPUMiHAJIBHO-TIPABOBHM HACIIJIKOM BYMHCHHSI 3JI0-
YMHY HEMOBHOJIITHIMU IPOOBXKYE 3alIMIIATHCS KpUMiHATIbHE TOKapaHHs. He3Baxkarouu Ha Te,
10 MPUIUCH YKPaiHChKHUX 3aKOHOJABYMX aKTiB, IPUCBIYCHI MUTAHHIM KPUMIHAJIBHOT BiIO-
B1IQJIBHOCTI HEMOBHOJITHIX, CUCTEMHO BHOKpeMyieHO B po3ain XV 3aranbHoi yacTiHu KK
VYkpainu [10, c. 138], 3mMicT BiAMOBITHUX HOPM HE 3aBXK/U BIAMOBIIA€ MOJOKESHHSIM MIXKHAPO/-
HUX aKTiB. 30KpeMa, I1e CTOCYEThCS HaJlaHHSI HETIOBHOJIITHIM OCOOJIMBOTO MPAaBOBOTO CTATYCY.

[ocTanoBka 3aBganHs. Po3ropHyTa crucTteMa MpaBOBUX HOPM, IO PETYIIOIOTH IIHU-
pOKe KOJIO KpUMiIHAJIbHO-IIPAaBOBUX HACIIJIKIB BUMHEHHS IPOTHIPABHUX HisiHb HEMOBHOJITHI-
MH, pO3p0o0IIsIacs NpoTIToM 0araTboxX pokiB Ta ocTatoyHo Oyna chopmobana y ®PH numie y
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XX cropiuui. /o TaKUX HACIIJIKiB YUHHE KPUMiHAJIbHE 3aKOHOJABCTBO HiMEUYHMHU BIIHOCUTD
MeBHUI 00CAT TPaBOOOMEKEHb, 1110 3aCTOCOBYIOTHCS O BAHHOT 0COOU. Y IIBOMY CEHCI KpUMi-
HaJIbHO-TIPaBOBI HACIJKH CJiJl BIAPI3HATH BiJI CyCHiIbHO HeOE3MEUHUX HACIIAKIB BUMHCHHS
3JIOYMHY K 03HAKU 00’ €KTHUBHOT CTOPOHU CKJIay 3JI0UHHY.

Yerseproro ceprus 1953 p. y ®PH Oyno npuitaaro 3axon «llpo cyam mist momomi»
(Jugendgerichtsgesetz, nami — JGQG) [2], skwuit mi3Hine pexaryBasces 11 rpyaus 1974 p. 3a3na-
YeHMH 3aKOH BUPI3HIETHCS MEBHOIO crienu(ikoro. BiH € mMpaBOBUM TOKYMEHTOM, 110 MiCTUTh
HOPMH KPUMIHAJIBHOTO, KPUMIHAIBHO-TIPOILECYaTbHOTO Ta KPUMIHATBbHO-BUKOHABYOTO Ipa-
Ba. ToOTO #Or0 HOPMH pErIaMEHTYIOTh MUTAaHHS KPUMIHAIHHO-IPABOBOTO BIIUBY Ha IPO-
TUNPaBHI JiAHHS HENOBHOJITHIX, a TAKOXX MUTAHHS, MOB’SA3aHI 3 MOPSAKOM BiANpPaBICHHS
MPaBOCY/JIsl y CIIpaBax HEMOBHONITHIX Ta Monofi [13, ¢. 337]. PimeHHs mpo 3aKOHOaBUYE
BHOKPEMJICHHS HOPM IOBEHAJBHOI FOCTHUIIi Oyn0 MpHAHATE 3 ypaxyBaHHSIM YCTaHOBICHHS
TICHOTO B3a€MO3B’ 3Ky MK IIpollecaMu coliajii3alii Ta BAMHEHHSIM MPaBONOPYyIIeHb Y Mij-
JTITKOBOMY Billi. Pe3ynpTaT OCHiI’KEHb HIMEIIBKIX KPUMIHOJIOTiB MEpEKOHATH 3aKOHO/IaB-
I B HEOOX1THOCTI HOPMATUBHOTO 3aKpPIMJICHHS 3aXO/iB BUXOBAHOTO XapakTepy Ta MHUTaHb
pecomiamnizarii MoIoIi.

Ha BiaMiHy Bif 3araabHOr0 KPUMiHAJIBHOTO MIPaBa, B IKOMY CTYIIiHb Ta MEXi MOKapaHHs
YiTKO OKpECJeHI CaHKIiIMH BiANmoBigqHUX cTareit OcobnuBoi wactuHu StGB [1], MosomixkHe
kpuMiHanbHe npaBo @PH xapakrtepusyerses cennigHol0, He CTIIBKU PEeNpeCcUuBHO0, CKiJb-
KH CIIPSIMOBaHOIO HAa BUXOBAaHHS CHCTEMOIO 3ac00iB 3am00iraHHs 3JI0YMHHOCT1 HETIOBHOMITHIX,
BIAMIHHUX BIJI THX, IO TiepeabavyeHi caHKIisMHU ctated [4, c. 16]. Came BiICYTHICTh YiTKO
BH3HAYCHOI 3aKOHOM CaHKIIii 32 BiIMOBIIHE MPABOMOPYIICHHS Ta MOKIUBICTh 3aCTOCYBaHHS
IHIIMX, BIIMIHHUX BiJl TTOKApaHHS MPABOBMX HACHiJKiB BUMHEHHS NMPOTUIIPABHOTO TiSHHA U
BiZpi3HSE€ MOJIOJIXKHE KpUMiHAIBHE TIPABO BiJ| 3aralibHOTO KpuMiHaibHOTO TipaBa ®PH.

PesyabTaTn pocaipkenns. BignosigHo no a63anis 1 ta 2 § 5 JGG nependaueHo Tpu
Kareropii MpaBOBHUX HACIIIKIB yYMHEHHS 3JI0YMHY HEMTOBHOMITHIMHU: 1) BUXOBHI 3aX0/1H; 2) BH-
MpaBHI (AUCIUTUTIHAPHI) 3aX0/1H; 3) 3aX0/1 MOKapaHHs JJIs HEMOBHOMITHIX. [Ipu 1iboMy cirij
3a3HAYUTH, [0 HAHYACTIIIE, SIKIIO OCTAHHE HE CYNEPEUUTh XapaKTepy NPOTHIIPABHOTO [isTHHS
Ta 0co0i BUHHOT0, 3aCTOCOBYIOThCS 3aX0/IM BUXOBHOTO Xapakrepy [7, ¢. 158].

BuxoBHI 3aX0/11 HE BUCTYNAIOTh MMOKAPAHHIM 334 BUMHEHE CYCIUJIBHO HeOe3euHe JisH-
Hf y BIaCHOMY PO3yMiHHi. [X 3acTocyBaHHs mepil 3a Bce cHpsMOBaHe Ha (OPMyBAHHS Bask-
JIUBHX JUIsl 0COOMCTOCTI HEMOBHOIITHBOTO SIKOCTEH, KOTPi Y OJATIBIIOMY HOTO KUTTI MOXKYTh
OyTH KOPHCHHUMM SIK JIJIsE caMOi MOJIOJIOT JIFOJIMHHM, TaK 1 CyCHinbcTBa B Iijomy [11, 298].

VYV § 10 JGG micTUTBhCS TIEPEITiK TAKUX 3aXO0/IiB:

— y4acTbh HEMOBHOJIITHIX MPaBOMOPYLUIHUKIB y CYCINUIBHO KOPHUCHUX pOOOTax, M0 BUKO-
HYIOTBCSI TPyIIaMu 0cib;

— BIIBiIyBaHHS KypCiB COLIaIbHOTO TPCHYBAHHS 3 METOIO PO3BUTKY y HETIOBHOITHHOTO
MOYYTTS BiJMOBiAANBHOCTI Ta (pOpMyBaHHS 3JaTHOCTI BUPILIEHHS KOHQIIIKTIB MUPHUM LIS~
XOM 1 CaMOCTIHHO;

— BUBYCHHS MIPABIII JOPOKHBOTO PYyXy 3 METOIO 3alI00iraHHs TOPOKHBO-TPAHCIIOPTHAM
MIPUTOaM Ta HEOEe3MEeYHUM CUTYyalliAM Ha J10pO3i;

— BIAMpaInoBaHHA pOOOYMX TOJIMH 3 METOK BUXOBAaHHS 1HTEpECy J0 Mpalli TOIIO.

KoHTpoib 32 BUKOHAHHSM BiJIMTOBITHUX MPHITKCIB MOKJIAAAETHCS HA CIICIIATBHY CITYKOY
JOTIOMOTH MOJIOJli, MIAMOPSAIKOBAHY CYyIaM.

BunpaBHi (aucuururiHapHi) 3aX0Au JUIsl HEMIOBHOJITHIX MalOTh O1IbII CyBOpUIA Xapak-
Tep y NMOpiBHAHHI 3 BUXOBHUMH. Lli 3axomu, y cBoro vepry (BiamosigHo no § 13 JGG), moxi-
JAIOTHCS Ha 3aXOJM MPEBEHIIii NpaBoNnopyLIeHb, 30008’ A3y041 3aX0/11 Ta 3aX0AH 3aTPUMaHHS
(momammHi# apewr) [7, c. 245]. 3acToCyBaHHS IIUX 3aX0/1iB 3aJI€KUTh B/l TXKKOCTI BUNHEHOTO
JUSTHHS, HOTO HACIIJIKIB JIJIsl IOTEPIIOTO Ta cycrmiibcTBa. OOpaHHS CYIOM OJJHOTO 3 yKa3aHUX
3aXO/iB Ma€ Ha MET1 MOKa3aTu 0co01i, sIka BYNHIIIA IIPABOTIOPYLICHHS, III0 BYNHCHE HEIO JiSTHHS
€ CYyCHUIBHO MIKIJUIMBUM, 3aCYIIKYETHCS CYCIIIBLCTBOM 1 B TaKUH CMOCi0 3amo0irT BAMHEHHIO
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CYCIJIbHO HEOE3NeUHUX AisiHb y MailOyTHhOMY. 11l010 HEMOBHOMITHBOIO, TO CyA Ma€ MPaBO
MMOCTAHOBUTH TaKe:

— BIINIKOAYBATH 3aBaHy IPOTUIIPABHOIO IIOBEAIHKOIO KO, SIKIIO € TaKa MOYKJIHBICTH;

— 0CO0OHUCTO BUOAUUTHUCS HEepe]] MOTEPIIINM;

— BiAmpamioBaTi pododi TonuHU (TPOMAICHKI poOoTH);

— CIUTaTUTH IIEBHY I'POIIOBY CyMYy Ha ajipecy OnarofiifHoi yCTaHOBH.

Ha nymxy OKpeMHX KPUMIHOJIOT1B, MOXJIMBICTh 3aCTOCYBAaHHS IIOJ0 MOJIOIOTO Mpa-
BOTIOPYIIHHKA 3aXO0JliB 3aTPUMAaHHS BUIAAETHCS AyXKe CYNEPEITHBOIO. Sk mokasyoTh cydac-
Hi IOCIIKEHHS, 3aCTOCYBaHHS BUIPABHUX 3aXOIiB, TOB’I3aHUX 3 OOMEKCHHSIM 0coOuCTOL
BOJI1 IPaBOMOPYIIHUKA (HAPUKJIIAJ, JOMALIHBOTO apelTy, akuid y HiMmedunHi 3aCTOCOBY€EThCA
[I0JI0 HEMOBHOMITHIX MO BHXIJIHUX JIHAX), CKOPIlI IPHU3Belie HE JO TOJIMIIECHHS TOBEIIHKH
MOJIOZIOT JIFOJIMHU, a JIHIIe J10 30ibmeHHs GpycTpanii Ta arpecii [6, ¢. 112].

Ha Biaminy BijJ 3araJbHOTO KPUMIHAJIBHOTO MpaBa, MOJOAIKHE KPUMiHAJIbHE MPABO y
®PH (Binmosiguo 10 § 5 JGG) npunyckae MOXIHUBICTh 00’ €THAHHSA Ta NMPU3HAYEHHS Pa30M
KIJTbKOX BUXOBHHX 200 HaBITh BUXOBHHUX Ta JUCIUILUTIHAPHUX 3aXO0JIB.

3axonu MoKapaHHA O HEMOBHOJITHIX 3aCTOCOBYIOTHCS JIMILIE B OCOOIMBUX BUIAJKAX.
Take MOXJIMBE, KOJIM aHI BUXOBHi, aHi BUIIPaBHI (AMCIMIUTIHAPHI) 3aX0JU HE BiJNOBIJAIOThH
BYNHECHOMY HETIOBHOJIITHIM JISTHHIO 32 CTYIICHEM TSIKKOCTI. A OT)Ke, 3aCTOCYBAHHS TaKUX 3a-
XO/1B HE J03BOJISI€ HAJIG)KHUM YMHOM BILUIMHYTH Ha BUHHOTO 3 METOIO HEJIOMYIEeHHS] BYNHEHHS
CYCIIJIBHO HEOE3NEUHHX TisiHb y MalilOy THEOMY.

[lix mokapaHHSIM HETIOBHOJITHBOTO B HIMEIBKIH JOKTPHHI PO3YMI€ThCS 130JIS1is 0CO-
Ou BiJl CyCHiIBCTBA Ta MOMIMICHHS 11 Y BUNPAaBHY YCTaHOBY Al HemoBHOMTHIX (§ 17 JGG).
Ile MOKApaHHs BUCTYIAE €IMHAM Pi3HOBHIOM KJIACHYHOTO KPUMiHAIBHOTO ToKapaHHs. Moro
3aCTOCYBAHHS II0JI0 HETIOBHONITHROTO € KOHCTATAII€I0 PO3BUTKY B 0COOW 3JIOYNHHUX CXUITb-
HOCTEH Ta BUCTYIA€ HAWOIIBII CYyBOPHUM TATrapeM NpoBuHH [8, ¢. 465]. ®opmyBaHHS B 0c00H
3JIOUMHHUX CXMJIBHOCTEH 3a3BUUall CTABUTHCS CYJOM MiJ cyMHiB. BogHouac y 3akoHi BiJICyTHI
MPHUITACH OO PO3YMIHHS TaK 3BAHHUX «3JOYMHHHUX CXIJIBHOCTEH» HEMOBHONITHBOTO [5, C.
736]. OTxe, cyq Ha BIACHUN PO3CYI BUPIIIYE MUTaHHS PO POPMYBaHHS 0COOU CTIHKOI, TIOB-
TOPIOBAHOI TA 3HAYHOI JIENIHKBEHTHOCTI.

YunHe kpuMiHaibHe 3akoHOoaBcTBO OPH mepenbadae MOXKITMBICTH yMOBHOTO TTOKapaH-
HsI JUISL HEIIOBHOJITHLOTO 3 THM, 11100 3a1100irTH IIKIJJIMBUM HACIIKaM COLiabHOT 130141111 Ta
MOJINIIMTH YMOBU TTOBEPHEHHSI MOJIOJIOT JIFOMUHU 710 11 COLiaJIbHOTO CepeoBUIIA Mics Bif-
OyTTs mOKapaHHS. Y pasi, K0 HETIOBHONITHHOMY BHHECEHO TOKAPAHHS CTPOKOM JI0 OJJHOTO
POKy 1030aBIICHHS BOJIi, TO BOHO MOXKE OyTH YMOBHUM, SIKIIO caM (paKT 3aCyIKCHHS BUSIBUBCS
JUISl HBOTO TIoTIepeKeHHsAM [8, c. 424].

Cyn y naHoMmy pasi o4iKye, 1110 HaBiTh 0€3 peajbHOTO BiJJOyBaHHS NMOKapaHHS BKa3aHa
ocoba B MalilOyTHFOMY HE BUYMHHTH iHIIOTO 3JI0YHHY. SIKII0 IPHU3HAYCHO IMOKAPAHHS Ha CTPOK
BiJl OZJTHOTO J0 JBOX POKiB, TO BOHO TaKOX Moke OyTu yMOBHMM. OfHaK Ha 4ac Jii yMOBHOIO
CTPOKY CyZIOM Ha BHHHOTO MOKJIaal0ThCs TeBHI 30008’ I3aHH. X BUKOHAHHS € 000B I3KOBHM
JUIst 3acymkeHoro [9, ¢. 681]. IIpu BUHECEHHI BUPOKY CyJl BPaXxOBY€ IOOPOBUIBHY OOIISHKY
BUHHOIO HE BYMHSTHU 3JI0YMHHU Ta BUKOHYBAaTH 3000B’A3aHHA, MOKIaAeHI Ha Hboro. [lig vac
nepebiry yMOBHOTO CTPOKY HEMOBHOJITHINA mepeOyBae Mmif OIMiKol0 0CO0M, MPU3HAYEHOT AJIs
HaJaHHs JOTIOMOTH YMOBHO 3aCyKCHOMY. 3aCyPKEHUH Ma€e TOTPUMYBATHCS BCIX MOKIAICHUX
Ha HbOT'O 3000B’s13aHb, MTOB’A3aHUX 3 YMOBHUM MOKapaHHsAM. SIKIIO MiJ 4ac yMOBHOTO CTPOKY
3000B’s13aHHS Oy/IM BUKOHAHI HAJCKHUM YHHOM, TO MiCIs 3aKiHYCHHS TAKOTO CTPOKY BHHHA
0c00a 0CTaTOYHO 3BUIBHSETHCS BiJI TOKapaHHA. Y pa3i HEBUKOHAHHS MOKJIAJICHUX CYJIOM 30-
0OB’si3aHb CyJl CBOEIO YXBAJOK MOXE MPUMHATH PIIIEHHs NMPO peanbHe 3aCTOCYBaHHA MOKa-
paHHs, MPU3HAYEHOTO BUPOKOM CYIy.

BucHoBku. Po3misiHyBIIIM JesiKi MUTaHHS MOJOJIKHOTO KpHMiHaiIbHOTO NpaBa ®PH,
cHiJ BiA3HAUUTH, 1m0 B 3akoHi «I[Ipo cyau miist momoai» 1953 p. (JGQG), y penakuii 1974 p., ne-
peBakHy OiTBIIICTh HOPM MPHUCBSIUEHO KPUMiHAJIBHUM IIPOCTYIIKAM, III0 BUNHSAIOTHCSA 0CO0aMU
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BikoM 10 21 poky. KpuMiHanbHi mokapaHHs 3a Taki AiSTHHS 3a3BUYail HE 3aCTOCOBYIOThCS. Lle
3yMOBJICHO THM, III0 OCHOBHUM 3aBJaHHSM IOBEHANbHOI focTunii B HiMewunHi € He momcTa
1 Kapa, a 3amo0iraHHs BYMHCHHIO MOJIOJJII0O HOBHMX 3JI0YMHIB. Y HAyKOBIW JIiTepaTypi BiaMi-
YaeThCsl, M0 NMPU 3aCTOCYBaHHI Oy/b-SKOTO PI3HOBUAY CAHKIIN{ NMEpIIOYEproBOTO 3HAYCHHS
HaOyBa€ MUTaHHS 1X BUXOBHOTO BIUIMBY Ha HEMOBHONITHROTO MpaBomnopyinHuka [12, ¢. 67].
Momnonixkae kpuMiHainbHe npaBo ®PH 3ampoBamkye neBHI 3aX0/aH 3amo0iraHHsS BYHHCHHEO
MPaBOINOPYUIEHB, 3aX0/I BUXOBHOTO XapaKTepy MI0J0 HEMOBHOIITHIX, AKi CIPUSIOTh CTAHOB-
JICHHIO TICBHOT Kareropii oci0 K J0OponopsgHuX rpoMaisiH. Y 3aKoHI 3aKJIaleHO KOHIICTIIi 0
BUXOBaHHS, Ky c(popMylboBaHO B § 2 JGG 1 sika MpOHU3YE MPAKTUIHO BC1 0€3 BUHATKY HOPMH
MousoaixkHoro kpuminaneHoro npasa ®PH [8, c. 13]. Kpuminanbaum 3akoHogascteoMm OPH
3aKpIMITIOETHCS B AKOCTI IPOBIIHOTO MPUHIIKII, HACAMIIEpPe, BUXOBHOTO XapaKTepy MOKapaHb
Ta 1HIIUX HACIIJKIB BUMHCHHS KPUMIHAJIBLHOTO MMPAaBOMOPYIIEHHS, SIKi 3aCTOCOBYIOTHCS 3 Me-
TOIO TMOMEPEIKEHHsI MOJaJbLUIOr0 HEraTUBHOTO PO3BUTKY HETOBHOJITHBOTO. 3aCTOCYBaHHSA
Pi3HHX BHJIB MOKapaHb CTOCOBHO HEMOBHOMITHBOTO 3[IHCHIOETHCS JIUIIE 3 ypaXyBaHHIM YCiX
00CTaBWH CIPaBH, TAK CaMoO SIK 1 0COOHM 3JIOYMHIS, 3 METO 3a0e3NeUeHHS HalOIbIIOT Bipo-
TiJHOCTI NepeBUXOBaHHS. TakKMM 4YMHOM, BHOIp MEBHUX 3aXO[iB BIUIMBY Ha HETMOBHOJITHIX
3aBXKJU 30Pi€HTOBAHMN Ha IIUII CIIeialibHOI MPEBEeHIi, a came NMPOQIiNaAKTUKH PELUIUBY, Ta
Biirpae JOTIOMIKHY POJIb y TIPOIleCci BUXOBAHHS W MOJANBIIOT CoTiaizarii MoIoo1 JIFOJUHH.
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