ITPABO I CYCIIIJZIBCTBO Ne 5 yacmuna 2/ 2015

4. Council Directive 90/496/EEC of 24 September 1990 on nutrition labelling for foodstuffs //
OJ L 276, 6 October 1990. — p. 40—44.

5. Council Regulation (EEC) No 1601/91 of 10 June 1991 laying down general rules on the
definition, description and presentation of aromatized wines, aromatized wine— based drinks and
aromatized wine-product cocktails // OJ L 149, 14 June 1991. —p. 1-9.

6. Council Directive 93/5/EEC of 25 February 1993 on assistance to the Commission and
cooperation by the Member States in the scientific examination of questions relating to food. //
OJ L 52,4 March 1993. —p. 18-21.

7. Regulation (EC) No 178/2002 of the European Parliament and of the Council of 28
January 2002 laying down the general principles and requirements of food law, establishing the
European Food Safety Authority and laying down procedures in matters of food safety. // OJ L 31,
1 February 2002. —p. 1-24.

8. Case C-636/11 Karl Berger v Freistaat Bayern [ Enexrponnuii pecypc]. — Pesxxum nocryiy :
http://eur— lex.europa.eu/legal-content/EN/TXT/?qid.

9. Goodburn K. EU Food Law: A Practical Guide / Woodhead Publishing, 2001. — p. 27-29;
Holland D., Pope H. EU Food Law and Policy / Kluwer Law International, 2004. — p. 197.

10. Directive 2001/95/EC of the European Parliament and of the Council of 3 December
2001 on general product safety // OJ L 11, 15 January 2002. —p. 4-17.

11. CEN (European Committee for Standardisation), CENELEC (European Committee for
Electro-technical Standardisation), and ETSI (European Telecommunications Standards Institute).

12. Case C-132/08. Lidl Magyarorszag Kereskedelmi bt v Nemzeti Hirkozlési Hatosag
Tanacsa [2009] ECR-1-03841 // OJ C 153, 04/07/2009. — p. 12—13.

TPYBAKOB €. O.,

acmipaHT KadeapH UBUTFHOTO IIpaBa
IOPUMYHOTO (DaKyJIbTETy

(Kuiscoxuil HayionanbHuil yHieepcumen
imeni Tapaca Lllesuenxa)

YIK 347.4

A0 IMTAHHS ITPO IMTPABOBY INPUPOAY HEYKJIAZEHOI'O TOI'OBOPY

VY cTaTTi AOCHIAKYETHCS €BOJIIOLISI PO3BUTKY BUCHHS PO HEYKIIAJICHI JOTOBOPH.
BusnaueHo mifcTaBu Juis kBadiikariii Ta MOHSITTS HEYKJIAJEHOTO JOTOBOPY B PUM-
CHKOMY LIMBIJILHOMY IpaBi, JOpeBOIONiiHINA (10 1917 p.) 1 paasHCHKIN I0pUIUYHIN
JOKTPHHI, @ TaKOXK Yy Cy4acHil opuauuHiil nitepatypi. [lpoananizoBaHO YHHHHKH,
SIK1 BIUTMHYJIH Ha IIPaBOPO3YMIiHHS HEYKJIaICHOTO JJOTOBOPY B KOKHOMY 13 JOCIIIDKY-
BaHUX TepioiB. OCOOIUBY yBary MpHIICHO CIIBBIIHOIICHHIO HEYKJIAJICHOTO Ta He-
JiHCcHOTO ToroBOpiB. OOIPYHTOBAHO, 110 HEYKIIAJACHUH JIOTOBIP 3a CBOEIO TIPABOBOIO
MIPHUPOJIOIO € TIPABOBHUM AKTOM.

Knrouosi cnosa: neykiadenuii (HecnpomodicHuil) 00208ip, HeOTUCHUll 00208ip,
CKAA0 OPUOUYHO2O (DAKNTY, NPABOSULI AKM, OPUOUYHI HACTIOKU.
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B crarbe uccnenyeTcs 9BOIIONMS Pa3BUTHS YUSHHSI O HE3aKIIFOUEHHOM JIOTOBOPE.
OnpezneneHbl OCHOBaHUS ISl KBATU(UKAIMK U MOHITHE HE3aKIIOYEHHOTO J0r0BO-
pa B pUMCKOM I'PaXKAaHCKOM IpaBe, B 10peBOMOLUMOHHON (10 1917 1) u coBeTckoii
FOPHIMYECKOM TOKTPHHE, a TAKKE B COBPEMEHHOH I0pHIYecKoil muteparype. [1poa-
HAJIN3UPOBAHBI (PAKTOPHI, KOTOPHIC MOBIHSIIA Ha IPABOIMIOHUMAHIE HECOCTOSBILIETO-
Cs TOTOBOpPA B KAKJOM M3 HCCIEIyeMBbIX MepromoB. Ocoboe BHIMAHUE YACICHO CO-
OTHOIIICHHUIO HECOCTOSIBIIIETOCS M HEACHCTBUTEIHFHOTO T0r0BOpoB. OO0CHOBAHO, UTO
HE3aKJIIOYEHHBIN JI0r0BOP 10 CBOEH MIPaBOBOM IIPUPOAE SABJISETCA IPABOBLIM aKTOM.

Knrwueevie cnoea: nezaxniouenuvlil (HECOCMOAGUIULICA) 002080p, Hedelcmau-
MeNbHbIL 002060p, COCMAG 10PUOULECKO20 pakma, npasosoll axm, puouiecKue
nocneocmeusl.

The article investigates the evolution of legal nature of the unconcluded contract.
Disclosed the basic criteria and definitions of unconcluded contract in roman civil law,
pre revolution (before 1917) and soviet period legal doctrines, as well as in modern
legal literature. Analyzed the factors that influenced on unconcluded contract’s legal
understanding in each period. Particular attention is drawn to the correlation between
unconcluded and void contracts. Substantiated that unconcluded contract by its legal
nature is legal act.

Key words: unconcluded (nonexistent) contract, void contract, composition of the
Jural fact, legal act, legal consequences.

Beryn. Y BITYM3HSHIN HUBUTICTHYHINA TOKTPHHI Ta CYIOBIM MPAKTHUI 3 TPHUHATTAM HO-
Boro [luBinbHOTO KOMTekey Ykpainm (mani — LIK Ykpainu) BinOynuch 3HaYHI 3MIHH, TOPIBHSIHO
3 paasgHCHKUM TepiogoM. Cepen HUX BiA3HAYMMO BH3HAHHS Ta MPAKTHYHE 3aCTOCYBAHHS IOpPH-
JUYHOT KOHCTPYKIIIi HEYKIIaJIEHOTO JOTOBOPY, 5K, MONPH BiACYTHICTh JJOCTATHHOTO HOPMATHB-
HOTO PEryJjlOBaHHs, Ha PiBHI 13 BU3HAHHAM JOTOBOPY HEIIHCHUM cTalla OJIHI€I0 13 MiACTaB Jis
OOTpYHTYBaHHSI BIJICYTHOCTi y CTOPiH B3a€MHHUX IpaB i 000B’S3KiB, 110 BUTUIMBAIOTH 13 LIUB1JIb-
HO-TIPABOBOTO JIOTOBOPY SIK IOPUAMYHOTO (akTy. 3 METOIO YMOPSAKYBaHHS CYJOBOi MPAKTUKH
O3Sy CHpaB, MOB’sI3aHUX 13 KBaJi(iKali€r0 JOTOBOPY K HEYKIIAJIEHOTO, 1 3alIOBHEHHS HasIB-
HOTO «IIPaBOBOTO BaKyyMy», [lnmenymu Bepxosroro Cyny Ykpainu Ta Bumoro rocrnomapcbkoro
cyny Yipainn npuitasin [Tlocranosu: «IIpo cynoBy mpakTUKy po3IVIsay UBUIBHUAX CIIPaB IIPO
BH3HAHHS NPaBOYMHIB HemiicHUMm» Bij 06.11.2009 p. Ne 9 ta «IIpo mesiki MATaHHS BH3HAH-
HS MPABOYMHIB (TOCIIOAAPCHKHUX JOTOBOPIB) HemiiicHuMuy Big 29.05.2013 p. Ne 11, BiamoBigHO
[1; 2]. ¥V 3a3HaueHux [locTaHOBaX BU3HAYEHO KOHKPETHI IMiJICTaBy I KBaidikaiii 1oroBopy
SIK HEYKJIaJICHOTO, OJHAK BIJICYTHI MPAaBOBI BUCHOBKH CTOCOBHO TIEpeIyMOB KBamidikaiii goro-
BOPY SIK HEYKJIJIEHOTO.

AKTYyaJIbHICTh A0CiIBKeHHs TTPoOIeMHU IepeTyMOB KBatiikaliii JoroBopy sk HeyKJaje-
HOT0 3yMOBIIIOETbCA HacaMIlepe ] HOTPe0ot0 y GopMyBaHHI JOKTPUHAIBHUX MAXO/IB 10 IPaBOPO-
3yMIHHA 3a3Ha4€HOI KaTeropii (MOHATTS 1 MpaBOBOT NPUPOIH, IPABOBUX MiACTaB JUIs KBasiikawii
3a3HAYCHOTO FOPHIUYHOTO SBHIIA), & TAKOXK MPAKTHYHOIO HEOOXiTHICTIO MPABHIBHOTO PO3MEKY-
BaHHS HEYKJIAJICHUX 1 HETIMCHUX JOTOBOPIB.

IMocTanoBKa 3aBaaHHs. MeTa CTATTI MMOJIATAE y BUSIBICHHI 3aKOHOMIPHOCTEH 1 TEHICHITIH
Yy PO3BUTKY JOKTPHHAJIBHHX ITIIXOJIB JI0 PO3YMIHHS NIepeyMOB KBaJi(ikallii 10roBopy sK Hey-
KJIQJICHOTO, a OTXE, 1 IPABOBOI MIPHUPOIH 3a3HAUCHOT FOPUINIHOI KOHCTPYKIII.

[Tompu Te, 10 HEYKIIAJICHUH TIOTOBIp CTaB CaMOCTiHHUM MPEAMETOM HAYKOBHX JIOCIIPKEHb
JIUIIIE B HOBITHIM JIiTeparypi, IeBHI aCTIEKTH MPAaBOBOT MPUPOAM HEYKIIAJCHOTO PO3IIISAAIUCS 10pe-
BoIfOLIIHUMHE aBTOpami, 30kpema K.H. Aunenkosum, M.JL. /{toBepnya, J1.I. Meiiepom, [.®. Illep-
LIEHEBUYEM; y PaJSHCHKIN IOpUANYHIN JiTeparypi 3a3HauyeHe NUTaHHA BuBYaiu M.M. Arapkos,
J.M. T'enkin, B.b. Icako, O.0. Kpacaruukos, I.b. Hosunpkuii, H.B. Pabunosuy, B.O. Pscenries,
B.I1. [llaxmaToB; cepell HOBITHIX IIUBUTICTUYHUX JTOCHIHKEHbD, SIKI CTOCYIOThCS MPOOJIeM HEyKJia-
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JICHOTO JI0roBOpY, BigzHauumo podotu O.O. Cagina, 1.€. Crenanosoi, C.A. Ilogonsk, B.A. Ku-
stiko, J1.0. Ty3osa Ta iH.

PesyabraTn pocaimkenHs. /s puMCbKOTO IMBUIBHOTO MpaBa BiJICYTHICTh €(EKTy yro-
Jt1, T HIKYEMHICTh OYyJIO PIBHOI[IHHMM BH3HAaHHIO 11 HeicHyrouoro [3, ¢. 126]. [Ipenukat nullus He
HA/IaBaB IOPUANIHOMY aKTy IIEBHOI XapaKTEPUCTHKH, a JIAIIC IMiATBEpIKYBaB (akT iforo Heic-
HyBaHHA (TepMiH “nullus” OyB piBHOIIIHHKAM CIIOBOCIIONyYeHHIO non ullus, TOOTO Hemae akTa).
OTXe, HEYyKJIaJICHUH JIOTOBIP SIK CAaMOCTIlHA IOPUINYHA KOHCTPYKIIisl He OyB BiJIOMUN PUMCBKOMY
LUBUIEHOMY TIPaBY.

VY nmiteparypi AOPEBOMIOLIHHOTO MEPiofy HEYKIAICHUI TOTOBIp OyB MPEAMETOM HAayKOBHX
JUCKYCI y KOHTEKCTi HOTO CIiBBIAHOLICHHS 13 «IPAaBOBOIO (iryporo» HEAIMCHOTO MPaBOYMHY.
Tak, JI.I. Metiep nucaB, 10 «3a 3MiCTOM CJIOBA ITiJ] ITOHSTTS TIPO HEIIACHICTh MiXOIUTh 1 TAaKUH
MIPAaBOYHH, SIKMI € HEMIYHUM y IOPHIUYHOMY TTOOYTI 32 BIIICYTHOCTI YMOBH, SIKa BH3HAUCHA IS 11
ICHYBaHHSI CAMHMH yYaCHUKAMH MPABOYHHY... Pa3oM i3 THM, 3pemITO0, PI3HUIT MiX THM Ta iH-
[IMM TIPaBOYMHOM 1 HE B ONIHII HA3Bi: HEYKIJIQJICHHUH TPABOYHH 3AJIC)KUTH BiJl BIZIOMOI CTOPOHHBOT
00CTaBWHH, sIKa HE HACTA€E, BOIHOYAC HEIIHCHHI PABOYHMH HE 3aJICKUTh BiJl CTOPOHHBOI 00CTaBH-
HU, a HE 3aJI0BOJIbHSIE Oy/Ib-SKYy iICTOTHY HAJICXKHICTh IPaBOUUHY» [4, ¢. 232].

[®. UlepmeneBndy, 3arajioM MiATPUMYIOUH ITF0 MO3HUIIII0, YKa3yBaB Ha Te, IO HENIHCHUMA
MIPaBOYMH BiAMIHHHUH BiJl HEYKJIAACHOTO, Y SKOMY «CTOPOHM HE MIHIIINM MOBHOI JOMOBIICHOCTI,
HEOOX1THOT JIJIs CHITM TIPaBOYUHY» [5, ¢. 168].

10.C. I'ambapoB nucas, 0 «HEAIMCHICTh yroAn He0OX1HO BiPi3HATH BiJ] TOTO CTAHY, KOJIU
yroJia He JIa€ IOPUJIMYHUX HACIIKIB HE BHACIIIOK CBOET HEBIIMOBITHOCTI HOPMAM 00’ EKTUBHOTO
IpaBa, a BHACIIIOK TOTO, 1[0 BOHA HE 3aKiHYCHA I 3ayuieHa abo He MOKE JaTH IUX HACTIIIKIB y
CWITY BJIACHHMX BU3HAYECHBY [0, C. 726].

Bimomo, mo mopeBotoriiiHe IUBITBHE MPAaBO 1 3aKOHOJABCTBO 3HAYHOIO MipoIo repedyBa-
JI0 TIiJ] BIUTMBOM 3aXiJTHOEBPOTICHCHKOT IIMBUTICTHYHOI TOKTpuHH. Sk 3a3Hadae /[.O. Ty30B, yueH-
HS TIPO «HEYKJIAJCHICTE» SIK 3arajibHOI KaTeropii BiTHOCHO HEYKJIAJECHOTO JOTOBOPY BUHHKIIO Y
@pannii y XIX ct. dpaniy3pka mpaBoBa JOKTPHHA, 3 METOIO 00XOY crenr()iqHOTO MpUHIHITY de
nullites sans texte, SKuii MepeKIagaeThCA IK «HEMAE HIKIEMHOCTI 6e3 TeKCTy» (ToOTo 6e3 Ge3moce-
PEIHBOTO 3a3HAYEHHS TIPO 1€ B TEKCTi 3aKOHY ), 3BEPHYIACH O KOHCTPYKIIi{ «HEICHYI0Y0T0» HITIO-
Oy, sika MaJia BATOKH 13 KAHOHIYHOTO MpaBa, sIKoMy OyJia BiloMa pi3HUII MK matrimonium nullum
(mixuemMHMIA 1UTI00) 1 matrimonium non existence (HeiCHYIOUYMA HUTI00). 3MICT 3a3HaY€HOT KOHIIETI-
1ii OyB TaKWii: 32 BiICyTHOCTI HEOOX1THOTO JJIsI iICHYBaHHS IUTIO0Y eJIeMEeHTa, 30KpeMa ILTF0OHOTO
3B’SI3Ky MK YOJIOBIKOM 1 JKIHKOO, IUTFO0 HEMOXITUBO OYJ10 KBai(hiKyBaTH B HOTO JTIHCHOMY CEHCI.
Hapnauni, six 3a3Ha9ae aBTOp, JOKTPUHA Non existence «... BUNIIIA 32 MEKi CBO€ET MEpBICHOT cepH
1 cTaja Bce OUTBII €KCITAHCHBHO PO3IMOBCIOKYBATUCH Ha c(hepy JOrOBOPIB 3araioMm, HaOyBarun
BHy OHi€T 13 popM moroBipHOi maronorii...» [7, c. 33-34].

3HayHMU{ BIUIMB KOHIIEMIII non existence crocTepiraeThcs B HaykoBuX podorax M.JI. [ro-
BEpHYA, IKUI THCaB, 10 «yToAy-aKT Ha3UBAIOTh HEIMCHOIO HE TINBKU TOJI, KOJTH MU MAaEMO Oue-
BHJIHO 3aKiHUEHHMH CKJIaJ BOJICBUSBJICHHSA, @ M Yy THX BUIAJKax, KOJU Tepel HaMHU OJIHA TUIbKH
MOTIepe/IHs, He3aKiHYeHa, He3aBepIlieHa CTaIis 11 PO3BUTKY, HA SIKil HE TITbKU HE MOXKE HTH MOBa
PO Yroay-e(eKt, mpo MiHCHICTh YU HEIIHCHICTD, alie e CyMHIBY HiIIA€ThCs OE3IOCEPENHbO ic-
HYBaHHsI caMoi YTOAM-aKTa, ii HassBHOCTI». [1i7 HEiCHYIOUMMH yTrogaMH, sK BiJ3HaUaB aBTOp, «HE
MOTPIOHO PO3YMITH YrojH, SIKI HIXTO HE BUMHSB; MU PO3YMIEMO TyT He (DaKTHUYHE HEICHYBaHHSI,
a JIMIIE BIJCYTHICTh B YTOJ ICTOTHOTO JIJIS ii YTBOPEHHS CKJIaTy, [0, OJTHAK, HE 3aBa)kae il MaTn
BHIVISII, 30BHIINIHI O3HAKW JIIHCHOI YroO/u. Ix HeMae HeOOXiMHOCTI BU3HABATH HIKIEMHHMH, ke
BOHU B IOPHIMYHOMY 3MiCTi HE iCHYIOTH 1 0€3 Takoro akTa opucaukmiin» [8, c. 885-888].

JI. EnHekuiepyc, BUCTIOBIIIOIOUH CXOXI1 TyMKH, TIHCAB, IO «Bi HIKIEMHHX YToJ BapTO Bij-
PI3HATH Ti BUNIAJIKH, KOJM 30BCIM HEMA€ BOJICBUSIBICHHS M IHIIMX YACTHH, 13 SKUX CKIAJA€ThCS
yroja, abo KOJIM BOHH NPEACTABIICHI HEe MMOBHICTIO — HE3aKiHYeH1 yroau abo yroau, o 3HaXOAATh-
Csl B HCBU3HAUCHOMY CTaHi (y TAKOMY BHIAJIKy HE TOBOPSATH, IO yroja HiIKYeMHA, OTHAK BOHA HE
BiOyNIach, HAPHUKIIAJ, KYyIiBIS-IIPOIAXK, 32 SIKOIO BOJCBUSIBICHHS CTOPIH MPO IiHY i ToBap, abo
B IHIIOMY ITYHKTi, IIOJI0 SIKOTO Ma€ OyTH IOCATHYTO JOMOBICHOCTI, HE 30irafoThCs, yrojga mpo
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NepelaBaHHs MPaBa BIACHOCTI HA HEPYXOMICTh 0€3 YHECCHHS B M03EMENbHY KHUTY; yTiM, TOUHE
PO3MEKYBaHHS He Mae 0COOIMBOTO 3HAUEHHSI, aJIKe HaBPAJl YU 3 TAKUM PO3MEKYBAaHHSM I10B’ A3y~
I0ThCS IPaBoOBi Hacmiaku)» [9, c. 306].

AmnarnoriuHoi mo3umii gorpumysascs i K.H. AHHEHKOB, SIKWii 3a3Ha4aB, MO «HECIIPOMOXK-
HUHA TpaBOYMH, 6yz[ytm Ha 101001 MPaBOYMHY HEIIMCHOMY, TaKOK HE MPU3BOJHUTH MO >KOTHUX
FOPHIHIHHX HACII/IKIB, aje He Hmeoz[I/ITL X He TOMY, 110 BiH HEAIMCHUIA, a TOMY, III0 BiH IIIe HE
3aificauBes (He BunHeHW — €. T.)...» [10, c. 569].

OTxe, OTpiOHO KOHCTaTyBaTI/I, 10 JOPEBOJIIOMIHA IIUBLIICTUYHA JOKTPHHA TIi/I BILTABOM
3aX1THOEBPOTEICHKOT FOPUCIIPYACHIIIT CTOSIIA HA MO3UIIIT pO3MEKyBaHHS HEAIHCHOCTI H HeyKiaie-
HOCTi. SIk y6adaeTbes 3 poOiT MpeACTaBHUKIB (DpaHIfy3bKoi, iTaNmilicbkoi Ta HIMEIbKOT [IUBITICTH-
KH, TiJ] TIEBHOIO «BiZIOMOIO0 00CTaBUHOIO», po sKy nucas J1.1. Meliep, po3yMinu eleMeHTH CKiia-
JIy IOTOBOPY SIK IOPUAMYHOTO (hakTy, 30KpeMa JIOMOBIICHICTb, BiICYyTHICTh JAepiKaBHOT peecTparii
JIOTOBODY («IepenaBaHHs MpaBa BIACHOCTI HA HEPYXOMICTh 0€3 YHECEHHSI B IO3EMEITbHY KHHTY )
TOMIO. 3BEPTAIOUH yBary Ha OJJHAKOBUI MPaBOBUH e(eKT (camMe UM MOSICHIOEThCS peMapka JI. Ex-
HEKIIepyca Ipo Te, M0 «HABPSI 9H 3 TAKAM PO3MEKYBAHHSM II0B’SI3yIOTHCS TIPABOBI HACIIIKI),
TOTOYACHI BYCHI BiJ[3HAUAIM W OUTHII MTMOWHHI BIIMIHHOCTI HEYKJIaJIEHOCTI BiJl HEIHCHOCTI, a
came Te, 110 3 IMO3HIIiT IpaBa HEYKIJIAJICH] IOTOBOPH HE iICHYIOTh, TOOTO HE € IOPUIUYHUMHE (paKTa-
MH, a OT)Ke, «iX HeMae HeoOXiTHOCTI BU3HABATH HIKIEMHUMH, aJK€ BOHU B FOPUIMYHOMY 3MICTi HE
ICHYIOTB 1 06€3 TaKoTo aKTa IOPUCIUKII». [HIIMMHU cTOBaMH, BiJI3HAYAIOCH, IO KBaTi(iKaIlis 10ro-
BOPY SIK HEYKJIaJICHOTO HE 3aJIeKHUTh BiJl BUSHAHHS OTO cyioM. [IpoTe 1ificHOT cucTeMu MO IiB
Ha HEYKJIaJIeHU JOTOBIp 1 miacTaB ioro kBamidikauii 3arponoHoBaHo He OyI10.

IOpuanyna giteparypa paasHCHKOTO MEPIOAY XapaKTepU3YEThCS JKBABOIO AUCKYCIEIO L1010
MICIISl HEYKJTaJICHOTO TIOroBopy B cuctemi mpasa. Tak, B.I1. [llaxmaros, T.M. S16:104k0B yBaXkasu,
10 PO3MEKYBaHHS HEAINCHHX 1 HEYKIIaIeHUX JOTOBOPIB IepedyBae He y IIPaBOBiii INIOIIHHI, a BU-
KITFOYHO B TepMiHojoriuniid. B.I1. IllaxmaToB mucas, 1o «Bci Yroau, 1o He BiIOyIUCh (HeyKIIaIeHi
noroBopu — €. T.), He BIAMOBIAAIOTE THM 200 IHITUM BUMOTaM HOPM IIpaBa 100 CKIIATY YTOJIH.
Tomy Hemae HEOOXiJHOCTI TOBOPUTH MPO YTOJH, IO HE BIAOYIUCH, — YC1 BOHU € HENIHCHUMH.
BuroxpemiieHHsl B caMOCTiifHy TpyIly YTof, 10 HE BigOyIHCh, HEMAE KOJHOTO NMPAKTUYHOTO 3Ha-
YEeHHS, aJpKe ... HACIIJIKM BUKOHAHHS TaKUX YroJ] BU3HAYAIOTHCS 3a MPaBUIAMHU, YCTaHOBICHUMH
Juis HentificHux yroay [11, c. 93]. Ha nymky T.M. S16;10uKk0Ba, «i B TOMY, i B iHIIIOMY BUMaKax (He-
yKJIaJeHuid Ta HeailicHuil norosip — €. T.) yrona kiHueBo no3oasieHa BU3HaueHUX Haciiakis. [1o-
JaITbII HACTIAKH YTOIH HEeIIMCHOI Ta YTOAHM HEYKJIaICHOT OJHI ¥ Ti caMi: CTOPOHH ITOHOBITIOIOTHCS
B TIEPBICHE CTAHOBHIIIE IUISIXOM MOBEPHEHHS OJIMH OJHOMY oTpumanoro» [12, ¢. 110-111]. Taun
BueHi (B.O. Pscennes, O.C. lodde) He 3anepedyBaiy NpOTH BUKOPUCTAHHS TEPMiHA «HEYKIIaJIe-
HUH JTIOTOBipY», OJHAK YBaXKaJIHM HOTO Pi3HOBUAOM HeiiicHoro [13, ¢. 35-36; 14, c. 290].

Cepen aBTOpiB pajsTHCHKOTO TIEPiOy, SIKi BUKAa3yBaIH JYMKY PO HEMOXKIIUBICTh OTOTOX-
HEHHs HeNIHCHOTO W HeyKIaJeHOro MoroBopy, BimzHaunmo 1.b. Houmpkoro, H.B. PabunoBuny,
B.b. Icakosa.

Tak, I.b. HoBuubkuii mucaB mpo Taki miJcTaBy Juid KBajidikamii 1oroBopy K HEykjae-
HOro: a) Oyna HarpasJieHa MPOIO3UIIisl YKIACTH AOTOBIp, OAHAK BOHA Oylia BIAXMIIEHA apecaToM;
0) mMana Micue po301XKHICTh BOJIEBHUSBIEHHS 13 A1MCHOIO BOJICI0 000X CTOPIH YrOAu; B) HEJOTPH-
MaHa (opMa, YCTAHOBJICHA JOMOBJICHICTIO CTOpPIH; T') Y JOTOBOpPi BIJCYTHI BCi ICTOTHI YMOBH
[15, c. 22, 64]. OnHaKk OYEBHIHUM € 3MIITYBaHHS MIICTaB /I KBaJi(ikallii J0roBopy K HEeyKJia-
JICHOTO 13 TTiZICTaBaMU JUIsl BU3HAHHS MPABOYMHY HEIIHCHUM: PO30iKHICTh BOJII Ta BOJICBHUSBICHHS
€ TIICTABOKO JIJISl HEJIIHCHOCTI TIPaBOYMHY B CHJIY TOTO, IIIO BiAMOBIIHICTH BOJII 1 BOJICBUSIBIICHHS
€ YMOBOIO IHCHOCTI MPaBOYNHY.

H.B. PabuHoBHY mucana, 10 «BijJ yroau HeIiHCHOT HEyKJIaJeHa yroja BiApi3HAEThCS Ta-
KHUM. SIKmo yroaa He BiaOynack, mepefaHe CTOPOHAMM MaifHO MijuIsirae MOBEPHEHHIO 3TiTHO 3i
cT. 399 LIK (PCOPP 1922 p. — €. T.). ¥ Takoro npaBo4yuHy i3 caMOro nodaTky Oyia BifCyTHS MiJ-
CTaBa Juls NepelaBaHHs MaliHa, OCKIJIbKY HEYKIIQJCHU IPAaBOYHH SBJISIE COOOIO MTPABOBE «HIIIO,
y3araJi paBOYHHOM He €. Y BUIAKY K BU3HAHHS [IPaBOYHHY HEAIHCHUM, caMe HOro aHyIIOBaHHS
€ TIICTaBOIO U BIJIYYCHHS OTPHMAHOTO 32 IPABOYMHOM, IPH IIbOMY JOJISI BIIIYYCHOTO MaifHa
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BH3HAYa€ThCs CT. cT. 147151 (it inmmmu) LK, mo He 3aBKau O3Haua€e MOBEPHEHHSI BUKOHAHO-
ro cropoHi B yroai. OTxke, Ha BiIMiHY BiJl HEyKJIaZICHOTO MPAaBOYMHY, HENIHCHUHA NPaBOYMH — 1€
MIPAaBOYHH, SIKUH BiIOYBCs, OHAK B CHITy HAasBHUX HEIONIKIB BU3HAETHCS MMO30aBICHUM MPABOBOL
cwii. HeyknaieHuit mpaBoYnH HIKOJM HE ICHYBaB 1 ICHYBaTH HE MIr, a BiITaK NMPaBOBOI CHJIN HE
MaB 1 TOMy 1030aBJICHUH 1i€l cuii OyTH He Moxe» [16, ¢. 20-21].

Orxe, H.B. PabuHOBMY y CBOTX JOCITIDKSHHSX JTINIIIA BACHOBKY TPO Pi3HY MPABOBY TPH-
POy HEYKJIaJIEeHOTO i HEeJIIICHOTO JIOTOBOPIB: HENIMCHUI JTOTOBIP € IPaBOUYMHOM, a OTXKE, Ma€E BCi
BIIACTHBI 3a3HAUCHIN KaTeropii XapakTepUCTUKH, a HEYKIAICHUI TOTOBIp — «IIPAaBOBE HIIIOY, SIKE
HE € TICTABOKO JIsi BUHUKHEHHs, 3MiHU a00 MPUITMHEHHS IMBIIBHUX MPABOBITHOCHH, TOOTO HE €
IOPUIUYHUM (haKTOM.

B.b. IcakoB, po3miagaroud IOpUAMYHI Ta COLiaibHI (DaKTH, PO3PI3HAB «HECHPOMOKHICTHY
(sIK CMHOHIM TepMiHa «HeyknaaeHuin» — €. T.) 1 «HeniiicHicTb». Ha 1ymMKy B4€HOr0, HECIIPOMOXHICTh
1 HeIIHCHICTD (haKTy € ONU3BKUMU 32 FOPUINIHAM 3HAYCHHSIM, OJJHAK HE TOTOXXHUMH, Y 3B’ 3Ky 3 THM,
0 JJISl HACTAHHS TXHIX MPAaBOBUX HACIIIKIB MOXKEe OYTH Mepe0adyeHUi pi3HUN TpOLeypHO-TIPOILIe-
CyaJbHHH MOPSIOK. Bin3HadaeThes, M0 «3aKOHOMABCTBO JOITYCKAE Y BIIOMIX BHITAKaX MOKIMBICTD
BUTIPABJICHHS HEIMCHUX (DAKTHYHUX TIEPETyMOB 1 HAJIAaHHS TM FOPHIMYHOI CHITH». HecrpoMoxkHi ropu-
JWT4YHI (PAaKTH 1 CKJIAJIN, HABIIAKH, 32 KOJHUX YMOB HE MOJKYTh OyTH BH3HaHI aificHumu [17, ¢. 120].

OjHaK 3[aTHICTh HEJIHCHHUX JIOTOBOPIB 10 Balijaiii y BU3HAYCHUX 3aKOHOM BHUIIQJIKAX €
JMIIE HACTIIKOM Pi3HOT MPaBOBOI MPUPOAN AOCIIAKYBAHUX SBUIIL.

OTxe, KOHLIENIIiS HEYKJIaJCHOTO AOTOBOPY B PAASIHCBKIN IOpUAMYHIN JiTepaTypi 38e011b-
moro He Oyna npuitHaTa. [laHiBHa O3MLIA CTOCOBHO OTOTOKHEHHS HEYKJIaJIEHOTO M HeliiCHUX
JIOTOBOPIB TOSICHIOBAJIACH OJHAKOBUMH IOPUAMIHUME HACTIIKAMH, a CaMe: BiICYTHICTIO MEpBic-
HUX, BH3HAUCHUX CTOPOHAMH MpPAaBOBHX HACHiNKiB. BomHOYac poOOTH aBTOpIB, sSKi BU3HABAJIH
SIKICHY PI3HUITIO MK TOCIIDKYBAaHIMH KaTErOpisiMH, TEPEBasKHO HE MAJIA CUCTEMHOTO XapakKTepy,
a BU3HAYCHI HUMM IIIJCTaBU JIIs KBai(iKamii JOroBOpYy HEYKJIQJCHUM YacTO 301rajucs 3 THMH,
10 3yMOBITIOIOTH HEJIIHCHICTB.

YV HOBITHI IIUBUTICTHUIN TAKOXK BiJICYTHS €IMHA TIO3HUIIIS IIOJI0 PO3MEKYBaHHS HEIHCHHX 1
HEYKJIaJICHUX JOTOBOPIB.

Tak, O.B. I'yTHIKOB yBaskae, 110 «i HeIMCHI, 1 HECIIPOMOXKHI YTOIIU € JiSIMH, CIIPSIMOBAaHUMH
Ha JOCSITHEHHS IEBHOTO pe3ynbTary. I Ti, i iHIII SIK IOPUANYHI (PaKTH iICHYIOTh, OHAK Y CUIy BJac-
TUBUM IIUM JIiSIM HEJOJIKIB CKJIaay (BHYTPIIIHHOrO a00 30BHILIHBOTO) BOHH TATHYTH 3a COOOIO
HE Tl HACTIIKHU, HAa JOCSITHEHHS SKUX OYITU CIPSIMOBaHI». ABTOp HAroJIOUIye, MO «HEeCIIPOMOXKHI
YTOJIM SIK FOPUINYHI (haKTH — II€ JIUIIE PI3HOBH/ HEMIHCHUX YToJl, OCOONMBICTIO SIKHX € JIMIIE TE,
10 TIICTaBH 1X HENIHCHOCTI 3HAXOASTHCS B HEJIOMIKAX FOPHIUIHOTO CKIIATy, SIKi CTOCYFOThCS 30B-
HINTHBOT CTOPOHM 1. SIKIIO % ITiJ1 YTOI00 pO3YMITH IMPABOBIIHOMICHHS, TO BUPA3 «yroja, o He
BiIOyJIach» € CHHOHIMOM BUpasy «HeliicHa yroga» [18, c. 100—105].

Harowmicts B.A. Kusiniko BificyTHICT BU3HAUCHOTO 3aKOHOM CKJIAJTy IOTOBOPY (SIK FOPHIHY-
HOTO (haKTy) 3apaxoBye JI0 MiACTaB 1Jis KBadidikalii 1oroBopy HeykiaaeHum [19, c. 7].

3aranom cxoxy nosutito niarpumye i O.0. CaBiH: 3aMiCTh BUKOPUCTAHHS TEPMiHA «CKJIAJ
JOTOBOpY (YTofiK)», aBTOp MUILE MPO «BIACYTHICTH YCiX KOHCTUTYTHUBHHX €JIEMEHTIB JOTOBOPY
BHACIIIOK 200 MeperyacHoOro mepepuBanHs (OpMyBaHHs HOTO SIK IOPHIMYHOTO (akTy, abo mpo-
MycKy B Habopi HeoOXimHuX eneMeHTiB» [20, ¢. 61].

[Ipo BiACYTHICTh KOHCTUTYTUBHHUX €JIEMEHTIB THCaB 1 ¢paHiy3pkuii yuennid P. CaBarbe:
«Bin HexificHuX TOTPIOHO TIepeayciM BiPI3HATH HECITPOMOXKHI JIOTOBOPH, TOOTO TaKi, Y SKHX
MTOBHICTIO BIJICYyTHI OJUH 13 OCHOBHHUX KOHCTHTYTHBHUX €JICMCHTIB, SIK, HAIIPUKJIIAJI, JOMOBIIC-
HiCTB cTOpiH. CyBOpO pPO3MipKOBYIOUH, BiJICYTHICTH JOTOBOPY HE BHMAara€ B TaKMX BHIIQJIKaX
Oy/b-SIKOTO MiATBEPPKCHHS, OAHAK Y 3B 53Ky 3 TAaKUM JOTOBOPOM MOXKYTh OyTH 3JiIICHEHI MEBHI
Jii. 30BHINIHKO OOCTAaBUHM TaKi, 10 TOTEPIUIMNA Ma€ 3BEPHYTHUCS 10 CYAY 3 METOI BU3HAHHS J10-
rOBOpY HecnpoMokHUM» [21, c. 279].

OT1xe, y cy4yacHii IMBUTICTHLI copMyBaiach MeBHA TEHACHLIIS 10 IPaBOPO3YMiHHS HEy-
KJIJICHOTO JOTOBOPY SIK MPAaBOBOI KOHCTPYKIIii, sTka 3yMOBIIOETHCS HEMOTIKAMHU CKIIAIy TOTOBOPY
(sIK ropUIUIHOTO (aKTY).




Husinicmuxa, zocnodapcovke npaso

OnHak MOTOIUTHCH 13 3a3HAUCHOIO MO3ULIIEI0, HAa HAILy TyMKY, HE MOXKHA Yepe3 Te, 10 Bif-
CYTHICTb €JIEMEHTIB CKJIaAy IOPUIMYHOTO (GaKTy LHUBUILHO-IIPABOBOTO JIOTOBOPY 3YMOBIIIOE SIKICH1
3MIHH y MPABOBIN IPUPO/Ii I[LOTO IOPUAMYHOTO SBUINA: 32 HASBHOCTI JI€(PEKTIB B €JIEMEHTaX CKJa-
Iy IOPUANIHOTO (aKTy JOTOBOPY, SIKi IPU3BOAATH 10 HOTO HEMIWCHOCTI, IOPUAMIHA KOHCTPYKIIiS,
3PEIITOI0, 3ATUIIAECTHCSI HE3MIHHOIO — HETIHCHHUN JTOTOBIP € IIMBITBHO-IIPABOBUM JOTOBOPOM, SIKHH
CIPUYHMHIOE 1HIII, aHIX TEPBICHO BU3HAYCHI MOTO CTOPOHAMH, IOPHIUYHI HACTiIKUA. BomHovac,
SIK 3a3HAYANIOCh JIOPCBOMIOLITHAME Ta PaasIHCHKAMH aBTOPaMH, HEYKJIAJCHUH JOTOBIp, y SKOMY
BIZICYTHI €IIEMCHTH CKJIAy IOPHIMYHOTO (PAKTy TOTOBOPY, IOPUIANIHUM (akToM He €. ToMy miaxin,
MIPUXWIBHUKAMH SIKOTO € OUTBIIICTh Cy4aCHUX aBTOPIB, MO0 PO3YMiHHS MTPABOBOI MPUPOIH HEY-
KJIaJICHOTO IOTOBOPY SIK IOTOBOPY 3 BIACYTHIMM €JIEMEHTAMU CKJIATy IOPHIUYHOTO (haKTy MOBHOIO
MIpOI0 He BiioOpaskae MpaBoBYy MPUPOAY AOCIHIKYBAHOTO SIBHUILA.

Ha namry mymKy, mpaBoBa IpHUpojia HEYKIaJCHOTO TOTOBOPY PO3KPHBAETHCS Uepe3 TOHITTS
MPaBOBOTO aKTa, mpo sikuii mrcana O.M. Pomionosa. Tak, aBTop Bin3Hayana, Mo «iCHYye mpsiMa 3a-
JISKHICTh MK XapaKTepPOM IIUBLIBHO-ITPABOBUX HOPM 1 HEOOX1THICTIO OPOPMIICHHS isIIBHOCTI 3
o(opMIIeHHS MPaBOCy0’ EKTHOCTI. SIKIIIO B HOpMI 3aKpiTIeHa MOXKIINBICTh HAOYTTS Ta PUITHHECHHS
MEBHUX IMBUIBHUX TpaB 1 000B’sI3KiB, TOOTO peatizailis IUBUIBHOT MTPABOCYO’ €KTHOCTI OMHNY-
HUMU JisIMH, TO (PaKTH, IO 3HAXOIATHCS B IXHIH OCHOBI, He 0DOPMITFOIOTBCS akTamH. ... OjHaK
y BUIAJIKy HASBHOCTI B HOPMi MPOIEIYPHOTO XapaKTepy, KOJIM BOHA BCTAHOBIIOE TIOCIIIOBHICTh
i, TIBKY 311HCHUBIIN sIKi, 0COOM MOXKYTh HaOyTH ab0 MPUITMHNTH IIUBIJIbHI IpaBa i 000B’SI3KH,
Oe3nocepeHbO HE 3aKPIIUICH] B HOpMax Mpasa, pe3yibTar ii peainizalii mae OyTH 3aikCOBaHUM Y
OpuIMYHOMY akTi. [IpuunHa bOTO O4YEeBHIHA: HEOOX1/IHO, 100 y CTOPIH HE OYJIO CynepeyHOCTeH
y MPaBOMIPHOCTI BUMOT 1 HAJIEXKHOCTI 000B’SA3KIB, sIKi BAHMKAIOTh HEOJTHOMOMEHTHOY». TaKkox He-
00XiJJHO BII3HAYMTH, IO BOJISI OCOOH, siKa 0(OPMITIOE CBOT JTii FOPUIUUHUM aKTOM, Ma€ OyTH CIIpsi-
MOBaHa Ha CTBOPCHHS YMOB ISl yITOPSIIKYBaHHSI MafHOBHX Ta 0COOMCTUX HEMalHOBUX BiTHOCHH,
X KOHKpETH3allito y MpoIleci mpaBopeatizamiitol JisutbHOCTI [22, ¢. 250, 261].

Ha migcraBi 3a3Ha4€HOT0 MOKHA 3pOOHUTH BHCHOBOK TIPO T€, IO NMPAaBOBUH (FOPUIUIHUK )
aKT — 11e (hopma, crocibd ¢ikcamii aid, IKi 32 CBOIM XapaKTEPOM CTBOPIOIOTH MEPEIYMOBH IS BIIO-
PAAKYBaHHS MAaifHOBUX 1 OCOOMCTUX HEMAaWHOBHX BiJIHOCHH, 1X KOHKPETH3AIli0 B MEBHIN Mpolie-
Jypi, sIKa BU3HAYAETHCS HOPMOIO IIPABa, 10 PETYIIIOE MPABOBITHOCHHH, Y SIKi MAalOTh HaMipH BCTY-
IIUTH O0COOH.

SIKII0 3aCTOCYBATH 3a3Ha4Y€HI MO3UIIIT 100 MPOLEIypH YKIaJACHHS JI0TOBOPY, IEPEPUBAH-
HS SIKOT BH3HAETHCS TIEPEIYMOBOIO KBaTi(piKallii JOrOBOPY SIK HEYKJIAJAEHOTO, TO MOYKHA IiHTH Ta-
KHX BUCHOBKIB: MO-TIEpIIIE, TPABOBUH aKT € Coco0oM (ikcarlii THX abo IHIINUX JOTOBIPHUX YMOB,
10 CTOPOHH MAIOTh HaMip BKJIIOYUTH JI0 3MICTy TOTOBOPY; MO-APYTe, IPABOBHI aKT CTBOPIOE Iie-
PEeIyMOBH JJIsi BCTYITy CTOPiH Y 3000B’si3aJIbHI MPABOBIIHOCHHU; MO-TPETE, NMPABOBUN aKT HE €
FOPUINYHEM (DaKTOM.

BucnoBku. OTxe, yIeHHS NP0 HEYKJIAJCHUI JOTOBIp HaJiuye KillbKa €TamiB CTaHOBJICH-
HS: PUMCBKE MPaBO HE BU3HAJIO HEYKJIAJEHUH OTOBIP K CAMOCTIHHY MPaBOBY KOHCTPYKIIIO; Y
JIOPEBOJIOLIHIN JTiTepaTypi BiA3HaYanach BiIMIHHICTb Y MTPAaBOBil perimaMeHTallii HeiiicCHOTO Ta
HEYKJIaJICHOTO JOTrOBOPIB, 30KpeMa 3 IMiJCTaB He3aKiHUEHHs MPOLEAYpH YKIAACHHS J0TOBODY, a
TaKOK KOHCTATAIlis He nepeOyBaHHs HEYKIaJCHOTO JJOTOBOPY B 3AJIC)KHOCTI BiJ| «IIEBHOI BiTOMOT
00CTaBUHM», T KOO BApTO PO3YMITH YMOBH YHHHOCTI MPABOYMHY, 1 HE3aJICKHICTh HEYKIIAICHO-
'O JIOTOBOPY BiJl HOoro BU3HaHHsI (KBamidikaiii) cynoM. Y cydacHii IOpUINYHIA JTOKTPHHI 3a3Hava-
€THCSI, III0 BHACIIIOK HE3aBEPIICHHS IPOLIEAypH YKIAJACHHS JOTOBOPY IOTOBIp HE (POPMYETHCS SIK
POpUINYHAN (PaKT, TOOTO HEYKIIAJCHUH JIOTOBIP € JJOTOBOPOM 13 BiICYyTHIMHU €JIEeMEHTaMH CKJIATY
FOPUINYHOTO (DaKTy UBLUIBHO-TTPABOTO JOroBOpY. Ha Hamy JyMKy, CKIa1 FOPHIUIHOTO (aKTy J10-
TOBOPY 3 BIICYTHIMHU eJIeMEHTaMU He Moxe OyTH BU3HAUCHHH SK MeperyMoBa KBamigikariii 1oro-
BOPY SIK HEYKJIaJIGHOTO Y 3B 513Ky 3 TUM, L0 TaKa BiJICYTHICTb 3yMOBIIIO€ HACTAHHS SAKICHUX 3MiH y
MIPUPOIi TAKOTO SIBUIIA. SIK HAM BUIAETHCS, HEYKJIaICHUHN JOTOBIpP € IPABOBUM aKTOM, SIKHIi XapaK-
TEPU3YETHCS TAKMMHU 03HAKAMU: HE € FOPUIUYHIM (HaKTOM (32 BUHATKOM (aKTy MepeIaBaHHs pedi
a0 MaifHa), € popMoro (ikcarlii yMOB IOTOBOPY, HAMip YKJIACTH SIKHI MalOTh CTOPOHH abo Xo4a O
OJTHa 31 CTOPIH, CTBOPIOE MEPEIYMOBH IS BCTYIY CTOPIH y 3000B’s13aJIbHI TPABOBITHOCHHHU.
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