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acmipaHT Kaeapu KOHCTUTYIIHHOTO MpaBa
Ta MOPIBHILHOTO MIPAaBO3HABCTBA
(Voiceopoocvruil nayionanvnuil yHieepcument)

YAK 340.131.5

3ABE3IIEYEHHSA HE3AJIEXKHOCTI KOHCTHTYI.!IFIHOFO MMPABOCYIA
Y AEMOKPATUYHHUX NEPXKABAX I3 €EBPOIIEMCBKOIO MOJAEJLUTIO
KOHCTUTYUIMHOI'O KOHTPOJIIO

VY crarTi 3ailicHEeHO aHaNi3 MPoOIeMH IIISIXiB 3a0€3MICUCHHS He3aJIC)KHOCTI KOH-
CTUTYLIITHOTO TPaBOCYAAS y JIEMOKPATUIHUX JICPKaBax i3 €BPONEHCHKOI0 MOJICILTIO
KOHCTUTYIIHHOTO KOHTpomo. ['apaHTii Ta 3acobu 3abe3neueHHs He3alIeXHOCTI KOH-
CTUTYLIITHOTO TPaBOCYIS y AepiKaBax i3 €BPOIEHCHKOI0 MOICILUII0 KOHCTHTYIIIHHO-
TO KOHTpOITIO, 30Kpema ABctpii, benbrii, ®PH, ®panmii, Itanii, Xopsarii, bonrapii,
[TonpIi Ta iHIIMX, € cnenu(IYHUMH BITHOCHO TapaHTIH HE3aJEeKHOCTI 3arajibHUX
CyIiB Ta iX WICHIB, Iepen0avaloThcsl B KOHCTUTYIISIX Ta CIENiaTbHOMY 3aKOHOAB-
CTBI, Ta Peai3yrThCs TO-PI3HOMY.

Kntouoei cnosa: esponeiicoka mooens KOHCIMUMYYIIHO20 KOHMPOTIO, KOHCIUMY-
yitine nNpasocyoos, NPUHYUN He3ATeHCHOCTI, 2apanmii, 3acodu, 0eMOKpamuyti oep-
JHcasu.

B crarbe mpoBezieH aHanu3 npooieMbl myTel o0ecreyeHnss He3aBUCUMOCTH KOH-
CTUTYLIMOHHOTO IIPaBOCYUsS B IEMOKPATHUECKUX rOCyJapCcTBax C €BPONEHCKOM MO-
JIeJIbI0 KOHCTUTYLIMOHHOTO KOHTpOJs. ['apaHTun U cpencTBa obecrieueHus: He3aBH-
CUMOCTH KOHCTUTYLIMOHHOTO IPABOCYIHs B TOCYIapCTBaX C €BPONEHCKON MOIEIBIO
KOHCTHTYIITMOHHOTO KOHTpOJs, B yacTHoctn ABcTpum, benbrum, ®PI, ®pannun,
Wrannu, Xopsaruu, bonrapuu, [Tonbim u Apyrux, sIBISIOTCS CIENA(DUISCKUMHE OT-
HOCHUTCIIBHO I‘apaHTI/Iﬁ HE3aBUCUMOCTH O6HII/IX Cyd0B, a TaKKE€ HUX YJICHOB, IMPCayC-
MaTpPUBAIOTCS] B KOHCTUTYLIMSIX U CHEIUAIBHOM 3aKOHOAATEIbCTBE, U PEaTU3nPYIOT-
Csl IO-Pa3HOMY.

Knroueevie cnosa: esponetickas Mooenb KOHCMUMYYUOHHO20 KOHMPOJIsL, KOHCHIU-
MYYUOHHOE Npasocyoue, NPUHYUN He3ABUCUMOCTU, 2APAHMUL, CPeOCmEd, 0eMOKPA-
muueckue 20cyoapcmad.
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The article analyzes problem of existing ways of ensuring independence of con-
stitutional justice in democratic countries of European model of constitutional con-
trol. Guarantees and means of ensuring independence constitutional justice in coun-
tries with European model of constitutional control, particularly Austria, Belgium,
Germany, France, Italy, Croatia, Bulgaria, Poland and others, are specific regarding
guarantees of independence general courts and their members, provided in Constitu-
tion and special legislation and are implemented differently.

Key words: European model of constitutional control, constitutional justice, prin-
ciple of independence, guarantees, means, democracies.

Beryn. Heszanexxne nmpaBocyais — 3araiibHOBU3HAHU M IPUHIUI 1 BOJHOYAC METa, SIKO1 3/1aB-
Ha MParHyso JOCSATTH OyAb-sKe PO3BHHEHE CYCHIIbCTBO, aJie YaCTO 3aJUIIAETHCS HEIOCSKHOIO
[IHHICTIO i Ha CYy9acHOMY €Talli CYCIIIJIBHOTO PO3BHUTKY. Y CKJIAIHUH Ui YKpaiHU mepion Kpu-
31, pehopMyBaHHs, 3MIHCHEHHS CIIPOO IepeTamTyBaTHCSI HA €BPONCHCHKUI HAIPSIMOK PO3BHTKY
Ta 30eperTy BIIACHY HE3alIe)KHICTh, NpolieMa 3a0e3leueHHs He3aIeKHOTO PaBOCYIIs, 30Kpe-
Ma KOHCTUTYIIHHOTO MPaBOCYIS — SIK 3aBAAHHS €IMHOTO OpPraHy KOHCTUTYIIHHOI IOPHCAMKIII B
VYkpaiHi, MocTae CbOro{HI 0COOIMBO rOCTPO. 3 OISy Ha I1€, 8 TAKOXK Ha BiJICYTHICTh KOMIUIEKCHUX
HAayKOBHX JOCTI/DKEHb y AaHii cepi, HeoOXiMHO 3BEPHYTHUCS A0 JOCBIAY MOIIYKIB 3ac00iB 3a0e3-
TICYCHHS HE3aJICKHOCTI KOHCTUTYLIHHOTO MPAaBOCYAIsl HAWOUIBI ONU3bKUMH [T HAIIIOTO TPABO-
PO3YMiHHS IEMOKPATisIMHU — JIep’KaBaMH 13 €BPONEHCHKOI0 MOJIEIIII0 KOHCTUTYLIHHOTO KOHTPOJIIO,
Ha IpukIiaai i mogo6i skux crBoproBaBcs Koncturyuiiinuit Cyn Ykpainu, 341iCHEHHS] KOHCTHTY-
[IITHOTO MPaBOCYAIS B SIKUX € JIOCTaTHBO YCIIIITHUM, a PIBEHb HOTO HE3aJEKHOCTI MaKCHMAIBHO
BrUCOKAM. ToMy JOCBiZ Takux KpaiH OOIpyHTOBAHO € MPAaKTHYHO 3aCTOCOBHUM ISl YKPATHCHKUX
MPaBOBUX pealliii Ta MOXXE BHSBHTHCH HAJ3BUYAMHO IIHHUM MPH 3MIMCHEHHI Crpo0 yOe3neuuTH
BiJl BIUTMBY PI3HOMaHITHUX HeOaKaHUX (PAKTOPIB Ta BIOCKOHAJIMTH KOHCTHTYIIIMHE TIPABOCY/JIS B
VYkpaini.

IMocTanoBka 3aBaanHs. 3MIHCHUTH aHAII3 MPOOIEMH NUIAXiB 3a0e3MeUeHHS He3aJIeKHOC-
Ti KOHCTUTYIIIIHOTO ITPAaBOCYAIS y IEMOKPATUUHUX JIePXKaBaX 13 €BPONECHCHKOI0 MOJEIUTIO KOHCTH-
TYLiHOTO KOHTPOJIO.

PesyabraTu gocaigxenns. ['apantii Ta 3aco0u 3a0e3nedeHHs He3aaeKHOCTI KOHCTUTY LI~
HOTO MPaBOCYAJIA Y AepKaBax i3 €EBPONEHCHKOI0 MOAEIUII0 KOHCTUTYLIHHOTO KOHTPOJIIO, @ 30KpeMa
Asctpii, benbrii, ®PH, ®panmii, ITanii, Xopsarii, bonrapii, [Toapii Ta iHIIKX, € cnenuiyHAMEA
BIJTHOCHO TapaHTIiil He3aJIe)KHOCTI CY/IJIIB 3araJlbHUX CYIIB, Mepen0ayatoThCsl B KOHCTUTYIIISAX Ta
CHCIaTbHOMY 3aKOHOJIABCTBI, Ta peaji3yroThCs MO-PiI3HOMY.

[Tepm 3a Bce, s 3a0e3MEYCHHS HE3aJIeKHOCTI KOHCTUTYIIIITHOTO TIPAaBOCY/IS CITiJT 3aIpo-
BaINTH ONITUMAJIBHUH MOPSIIOK (POPMYBaHHS OpTaHiB, SIKi YITOBHOBaXXEHI HOTO 3/1iHCHIOBATH, TOO-
TO OpTaHiB KOHCTHUTYIiITHOT I0CTHII.

LT AnekceeHKo i MOHATTAM IOPSAA0K (hopMyBaHHS KOHCTUTYLIHHOTO Cyay» po3yMie Aii
Oprasis, o 0epyTh y4acTb y (hopMyBaHH1 Cyay; IPOLEeaypy, TOOTO MOCIiAOBHICTh Aii 3a3HaUE€HUX
OpraHiB; HOPMH KBOPYMY B TIpolieci (GOpMyBaHHS CKIIaIy CyIy; BUMOTH, BUCYHYTI 0 KaHHIATIB
Ha mocaau cyaniB Koncruryniitnoro cymy (Pamu); opranizamiiiHo-ipaBoBi (OpMHU TisSUTBHOCTI Ta
iH. [7, c. 8].

T.O. LlumOanucTuit BUIIISIE TPH CLIOCOOU (POPMYBaHHS KOHCTUTYIIIHHHUX CY/IIB:

— piIICHHS OO TTePCOHANTBHOTO cKIary KoHCTUTYiHHOTO Cyy IpHiiMaeThesl aBTOHOMHO
OpraHaMHu, 10 TPEACTABIAIOTh TpH Tiku Biaagu (bonrapis, ['py3is, Itamis, Monnosa, Ykpaina);

— o0panHs cyiB KOHCTUTYIIIHOTO CyIy 3MIHCHIOEThCS aBTOHOMHO OpTaHaMH 3aKOHO/IaB-
401 1 BUKOHABYOI T'iNoK Braau (ABctpis, Pymynis, Uexis);

— (opmyBannsa KoHCTUTYLIHHOTO CyIy 3M1HCHIOETHCS 32 YUACTIO 1y B3a€MOJIT PI3HUX TiJIOK
Bnaau. [Ipu upoMy octaroyHe pillleHHs LIOAO0 KaHAWAATYp Ha mocaiu cyaaiB KoHCTHTyuiiHOTO
CyIy mpHUiiMaeTbesi a0 BUHITKOBO OpraHom 3akoHonar4oi Biaau (Ecrowis, Jlutea, Himeuunna,
[Tonbia, Yropiuaa), ado ymiie miaBoro aAepxabu ([lanis, Typeuunna). [Ipore B 000X BUMagKax
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BIJTMOBiIHI OpraHU MPHUIMAIOTH PIIICHHS HA OCHOBI MOJaHb (IIPOMO3UIii), [0 BHOCATHCS IJa-
BOIO JICPXKABH UM OpraHaMH, [0 MPEACTABIISIOTH 1HII TUIKK Biaau. [HITUM BapiaHTOM B3a€MOJIil
y (popMyBaHHI OpraHy KOHCTHTYIIITHOT FOCTHIIIT € 3aTBEPKCHHS CYIiB, 0OpaHUX MapIIaMEHTOM,
npe3ugeHToM aepxasu [11, c. 124].

[pu mpomy, y benprii Beix 12 cynaiB KorcturyniftHoro cyny npu3Hadae MOHapX, X0o4a HE
ot 3a0yBard 1mpo (opMabHICTh HOTo BiIaau — (aKTHYHO POJIh MOHApXa SIK IVIaBH JIep)KaBU 00-
MEXKEHa NPE/ICTABHUIIBKUMHU QYHKITisSMH [8, c. 47—48].

BuHsATKOM MOXKHA BBaXKaTél ¥ Mpoueaypy NMpH3HaueHHs cyaniB KoHcTtutyriitHOrO cymy y
Bemmkomy I'epriorcTsi JIrokceMOypr, e MOHApX MOXKHUTTEBRO 3a CMITIBHOIO peKOMEH ati€o Bepxos-
HOTO Ta AZIMIHICTPaTHBHOTO Cyly MpU3Ha4ae I’sTh cyaniB. Takox o ckiaany KoncruryuiitHoro
CyZy BXOJISITh TOJIOBa BepXOBHOTO Cyay, TOJI0BA aIMIHICTPAaTUBHOTO CYIy Ta JBa PaJHUKH Kacalliii-
Horo cyay [1]. Takum uyuHOM, Maibke nonouHa ckiany KoncruryuiitHoro cyny y JlrokcemOyp3i
OTPHUMYE CBOI TOBHOBAYKCHHSI 32 MOCAJIO0 B IHIINX CYIOBUX opraHax ['eprorcraa.

OTxe, y aHATI30BaHUX JIepKaBax CrocoOu (OpMyBaHHs OpPraHiB KOHCTHUTYIIIHHOT FOCTHIIIT
€ JIOCTaTHBO PI3HUMH, MIPOTE KOXKHUH 13 HUX € Pe3yJbTaTOM CIpoO BiTHAWTH TaKUi MEXaHi3M, 3a
JIOTTOMOTOFO SIKOTO BITJIMB HA KOHCTHUTYIIIMHI CY/IM 1HIIINX OPTaHiB BJIAJIA YU MTOCAIOBUX OCi0 OyB OH
BUKJIIOYEHNM, 200 X0oua 0 MiHIMI30BaHUM.

Ockinekn MexaHi3M (opmyBanus KouctuTyriiHoro cyny mepenbadae 9iTKO BH3HAUCHI
KpUTEpii i BUMOTH 10 KaHJU/ATIB y WICHH OpPraHiB KOHCTUTYLIHHOTO IPaBOCY/A, TO I Ipodiema
JOCTIIKY€ETHCS B IBOX OCHOBHHMX aCIEKTax: MO-Teplie, B KOHTEKCTi MUTaHb PO KOMIETEHTHICTh
kanaunara B wieHn KoncrutyuiiiHoro cyny (Paau) (1ie BUMora 1mojo BUCOKOTO PiBHS IOpUANY-
HOI OCBITH 1 TPUBAJIOTO CTaxy (paxoBoi AisJILHOCTI); MO-APYre, y YaCTUHI 3acaj, 10 CTOCYIOThCS
HECYMICHOCTI MaHJiaTa Cy[Ii 3 IHITUM MaHaaToMm [6, c. 1].

Y KOHTEKCTi MEePIIOTO acleKTy, MEepII 3a BCE, BAPTO 3ralaTd Mo HE3BHUYHY I HAC, alie
MepeBipeHy Ha TPAKTHUIl JEMOKPAaTUYHHUX JEpXKaB BHUMOTY PO OOOB’SI3KOBICTh NMPU3HAYCHHS
YaCTHHU CKJIaJly OPTaHiB KOHCTHUTYIIWHOI FOCTHIIT 3 YKCla CY[UIiB HAWBHUIIMX CYIOBUX OpPraHiB
(ABctpis, ®PH, Itamis, Icnanis, [Topryramis Ta in.).

Hanpuknan, 3axon npo ®@eaepansuuii Koncrutyniiiumii cynq ®PH Bumarae Bin kananaara
Ha TI0Cajy CY[JIi CTaxy poOOTH «HE MEHIIe 3 pOoKiB B OJHOMY i3 HaiiBUIIMX cyaiB Deneparriin.
[onosuna cynni (6 i3 12) apbitpakHoro cyny benbrii 10 cBoro nmpu3Ha4eHHsS MOBHUHHI MaTH HE
MEHIIIe 5 POKIB JOCBiy POOOTH CTapILIMX CY[iB HaUBUIIMX CyAiB (KacamiifHOro, anessiifHoro
tommo). [Ipodeciitni cyani craHoBaTs TpetuHy Koncturyniitaux cynis Iranii, bBonrapii, JlaTsii,
Monposu [10].

Kpim Toro, ZOCSTHEHHS MIEBHOTO BiKY Ta TPOMAISTHCTBO € TAKOXK BAYKITUBHM KPUTEPIEM IS
B1IOOPY KaHUIATIB HA ITOCAJy B OpraHi KOHCTUTYIIIIHOT FOCTHIIIT, 110 6€3M0cepeIHbO CTOCYEThCS
HE3aJISKHOCTI Y JISUTBHOCTI MaiiOyTHHOTO Horo wieHa. [TpoTe, yu He HAaHBaKIIMBIIIO BUMOTOO
JI0 KaH/IMJIaTiB Ha MMOCAU Y TOCIKYyBaHI OPTaHu € HasIBHICTD IOPHIUYHOI OCBITH Ta Bi/IMOBIIHO-
rO CTaXy poOOTH y raixy3i mpasa.

Hampuknan, y n. 3 ct. 84 Koncturynii Yecbkoi PecryOmiku 1992 p. BcTaHOBICHO, 10
«Oyab-SKUil TPOMaJSHUH, 110 Ma€ TpaBo OyTH OOpaHMM A0 CEHaTy, Ma€ BUILY IOPHIUYHY OCBITY
Ta NPUHARMHI JECATUPIYHUI CTaX IOPUIUYHOI poOOTH, MOXKe OyTH Ipu3HaueHui cyueto Koneru-
TYLIHHOTO cymy», y 1. 2 ¢T. 159 Konctutyiii KoponiBersa Icnanis 1978 p. 3a3Ha4eHO, M0 «WICHH
KOHCTHTYIIIIHOTO Cyly NPU3HAYAIOTHCS 3 YKCIA CYIUIB 1 IPOKYPOPIB, MPOPECcOpiB YHIBEPCHUTETY,
JIep )KaBHUX CITY>KOOBITIB 1 a/IBOKATIB. Y i BOHU IMOBHHHI OyTH 3araJlbHOBU3HAHUMH KOMIICTCHTHUMH
FOPHCTaMH, sIKi MArOTh CTaX FOPHIMYHOT pOOOTH HE MEHIIHM, HIXK I’ ATHAIISTH pOKiBy [9, c. 240].

B Iranii He icHy€ 4iTKO 3aKOHOABYO BU3HAYEHOI MAaKCUMaJIbHOI a00 MiHIMAIBHOI BIKOBOI
Mexi s HaOyTTs cTarycy cynai KoncruryuiitHoro cymy, ajge ocoOiMBe 3HAUCHHS Ma€ HasiBHA
BUMOTA IIPO HAJEKHICTh JI0 BUIIOT KaTEropii CyAiBCHKOTO KOPIYCY, HasIBHICTh BUCOKOI aKajeMid-
Hoi kBauiikanii Ta/abo TpuBanuii npodeciitnnit goceia. Cynui, SK IpaBUiIO, MPU3HAYAIOTHCS B
KoncTutymiinuii cy micist TOCSTHEHHS I ITAECSITH POKiB [6].

Takok 10 BKa3aHOI Py BHMOT HAJEKHTh BUMOTA IPO HASBHICTh BUCOKUX MOPAIBHHUX
sIKOCTel Ta Oe3moranHoi penyranii. Hanpuknan, y 4. 3 c¢r. 103 Koncrutynii JIntochkoi Pecry-
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6miku 1992 p. BcTaHOBJIEHO, IO «CyAIAMU KOHCTUTYIIIHOTO Cyay MOXKYTh IPU3HAYATUCS TPOMa-
nsau JIuToBerkoi PecnyOmiku, siki MatoTh O€30raHHy peryTauito...», y 1. 3 ct. 147 Koncruryuii
Pecny6niku bonrapis 1991 p. 3a3naueno, mo «cynasamu KoncrutyuiiiHoro Cyny obuparoTbes
FOPUCTH 3 BUCOKMMH MIPOPECIHHUMU 1 MOPaTIbHUMHU SKOCTSIMH...» [9, ¢. 241].

Y Xopgarii oco0a, sika oTprMaia CTYIiHb JJOKTOpa B rayly3i IOPUAMYHOI HAYKH 1 BiAMOBI-
Jla€ iHIIM BUMOTaM, Moke OyTr oOpaHa cynueto KOHCTHTYIIITHOTO cymy, SIKI0 Mae TIpHHARMHI
12-piuHwuii JOCBIJ B OPUANYHIN Tpodecii.

B okpemux nepxkaBax BCTAHOBIIOIOTHCS i TOJATKOBI BUMOTH: y Benbrii 13 TpuHAIATH CyI-
JiB KoHCTUTYLIHHOTO Cy/Ty IIiCTh MTOBUHHI HAJIE)KATH JIO TOJUIAH/ICKKOI MOBHOT TPYIIH, IIIiCTh — JI0
¢dpaniy3pkoi. OAMH 13 CyAJ1iB MTOBUHEH MaTH IOCTATHI 3HAHHS HiMelbkoi MoBH. [IpH 1iboMy KOKHa
MOBHA IpyIa MOBHHHA BKIIOYATH TPHOX CYAJIB 3 IOPUAWYHOIO OCBITOIO (HampuKia, mpodecop
mpasa y OeNbrificbkoMy YHIBEpCHUTET1) 1 TPbOX CYIIB, SIKI MAIOTh IPUHAKMHI 11" ITUPIYHUN 1OCBiA
poboTH B mapiaMeHTi [4].

omo apyroro acmekTy — MPHHIUITY HECYMICHOCTI, TO BiH (paKTHYHO BBOJHUTHCS 3 METOIO
CIPUSHHS HE3aJISKHOCTI CY/IIB 1] Yac 3A1MCHEHHS HUMH TPaBOCY/LIS.

VY 4. 1 ct. 123 Koncrutymii Pecrryoniku Xopsaris 3a3Haqaetbes: «Cymni KonetutymidHOTO
cyny PecniyGmiku XopBartist He MOXKYTh 3aiiMaTH HisIKY 1HITY MyOIidHy a0o mpodeciiiHy mocamay» [5].

[Ipote, Hanpukmaa, B ABCTpii Taka BUMOTa BiACYTHS: wieHH KOHCTUTYIIHHOTO Cyay micis
MIPU3HAYCHHS! MOXYTh MPOJOBKYBATH BHUKOHYBATH CBOIO KOJHIIHIO poOoTy abo HaBiTh OyTH
4JIeHAMH IHIINUX CyI0BUX opraHiB. Crpasa B ToMy, 110 KoHcTuTyniitHuii cyq npaitoe ceciitHo, mo
4 cecii Ha piK, TPUBAIICTIO 3 THIXKHI.

3 ypaxyBaHHM XapakTepy BHYTPIIIHbOI OpraHizalii BUALISIOTHCS TPU PI3HOBUAM OPraHiB
KOHCTHUTYIIIiTHOTO mpaBocyms [7, c. 8]:

1) Taki, o MaroTh IPOCTY OPTaHi3allilo CBOET BHYTPIIIHLOI CTPYKTYPH, OpraHizaliiHo-Tpa-
BOBOIO ()OPMOI0 TX poOOTH € 3araibHi 3acilanHs WieHiB KOHCTUTYIIIIHOTO Cy/y y TOBHOMY CKJIa Ii
a0o B cKJIai, BU3HaueHOMY 3aKoHOM (ITauist 1 ABCTpis);

2) TaKi, 110 MAIOTh CKJIAIHY BHYTPIIIHIO CTPYKTYpY 1 peatizyioTs cBoi (pyHKIT He uie uepe3
3aralibHi a00 IJICHApHI 3acilaHHs, aJie 1 B IHINKMX opraHizaniiHo-npaBoBux ¢opmax (PPH, Ykpaina);

3) Koncruryuiiina Paga @panuii, mo 3aiiMae npoMi>kHe MOJIOKEHHS HE JIUIIE MiX BUILIC-
HUMH HaMH JIBOMa MOJIEJIIMU OpTaHi3aliifHO-IpaBoBOi (OPMH IisIIBHOCTI OPraHiB KOHCTUTYIIiH-
HOTO TIPaBOCY/JIA, aJie i Ma€ MEeBHY CEPeIMHY MIXK CyAaMU i opraHaMu aJMiHICTPaTUBHOTO HAIJIs-
Iy, IO XapaKTepH3ye 11 K KBa3iCyIOBE yTBOPCHHSI.

Oxpim crieniuiku BHYTPIIIHBOTO YCTPOIO, CTPYKTYPY KOHCTUTYHIHHUX Cy/IiB XapakTepu-
3y€ IHCTUTYT JI0MOBIa4a KOHCTUTYIIIIHHOTO CyjTy, SIKOMY, 3aJIe)KHO BiJl HOTO CTaTyCy, Hala€ThCs
Ba)XXJIMBE 3HAYCHHS HE JIUIIIE B TIPOIIEC], alie 1 IK OCHOBHIM JIAHIII HOTO CTPYKTYPHOT OpraHi3ariii.

SIK CBITUNTH €BPOTICUCHKHUI JIOCBIJ, OCOOIMBO BaYKIIMBOTO 3HAYCHHS /I (DyHKITIOHYBaHHS
OpraHiB KOHCTHTYLIHHOT IOCTUIIT SIK He3aJIeXKHOI, aBTOHOMHO{ T'JIKH BN Ma€ MPaBOBHUI cTaTyc
YJIEHIB OPTaHiB CYIOBOTO KOHCTUTYIIHHOTO MPABOCY/JIS Ta TapaHTil IIbOTO CTaTycCy.

VY 3apyOixHOMY 3aKOHOJABCTBI CIEI[iaJIbHO BUJJICHI Ha PiBHI 3arajbHUX IOJOXEHb Ti,
110 BOUEBUIb MOKHA PO3IIISAAATH K HACTAHOBU-IPUHIUIIM, — HOPMHU MPO HE3aJIEKHICTh OPraHiB
KOHCTUTYLIIHOTO npaBocyas 1 cynaiB KoHCTUTYHiHHUX cydiB. 3 KOHCTUTYLIHHUX MOJIOKEHD Jie-
SIKHX €BPOICHCHKUX NepiKaB, A0 MpHUKiIany Xopsartii Ta bonrapii, MoxxHa 3p0OHTH BUCHOBOK IIPO
Te, IO PaBOBUH cTaTyc cyniB KOHCTUTYIIIHHUX CyIiB IPAKTHYHO MPUPIBHIOETHCS 10 TIPABOBOTO
CTaTycy JICMyTaTiB MapIaMEeHTy, 10 CBIIYUTH MPO YCBIJIOMIICHHS Ba)KIIMBOCTI Ta aKICHTYBaHHI
yBard Ha NMPECTHKHOCTI MOCaj CY/JIIB OpraHiB KOHCTHTYLIHHOTO TpaBocyms. KpiM Toro, dinbHe
MICIIe cepes rapaHTiii MPaBOBOTO CTATyCy WICHIB OPraHiB KOHCTHUTYLIHHOTO MPaBOCYAs Halle-
XHUTh HOPMaM TIPO iX HEJOTOPKAHICTh Ta HE3MIHIOBAHICTb.

V4.2 cr. 123 Koncrutyii XopBarii MiCTUThCS Taka HOpMa PO 0COOJIMBUI CTaTyC MOCaA0-
BOi 0cO0M OpraHy KOHCTUTYILiHHOT tocTuii: «cynai Konctutyniiinoro cyny Pecry6mixu Xopsaris,
TaK caMo $IK 1 JeyTaTu XOPBaTChKOTO JIeP>KaBHOTO cabopy, BOJIOAIIOTH iIMyHITETOMY [5].

Cynns KoncrurynitinHoro TpuOynamy [lomeii 6e3 momepennsoi 3rogu KoHcTHTyIIHHOTO
TpUOyHATy HE MOXKe OyTH MPUTATHYTHH 70 KPUMIHAJIBHOI BIAMOBIIAIBHOCTI, & TAKOX 1M030aB-
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aeHuil cBobonu. «Cyaas He Moxke OyTH 3aTpHMaHMN UM 3aapelITOBAHUM, 3a BUHSITKOM BHUIAJKY
3aTpyMaHHs HOro Ha Miclli BUMHEHHS 3JI0YMHY, SKIIO HOro 3aTpuMaHHs HeoOXimHe i 3a0e3-
MIEYEHHS MPABUIBLHOTO X0y po3ciigyBaHHs. IIpo 3aTpuMaHHs HEBiAKIaIHO MOBigOMIIA€THCS [0-
noBa KoncrurymniliHoro TpuOyHamy, KA YIOBHOBAKEHHI BUIATH PO3IIOPSIKCHHS PO HeraiiHe
3BUIBHEHHS 3aTPUMAaHOTO CyIIi» [2].

3a3BU4all KOHCTHUTYIIIi BCTAHOBJIIOIOTH CTPOKH IMOBHOBaXXCHB Ta JICSIKI 13 HUX BIKOBI MEXI1
cynniB KoHCTHTYIIHHUX CyIiB, sIKi cTaHOBIATH: y [lopryramii — 6; CinoBauunni — 7; Xopsarii —
8; Bourapii, Icmanii, Itanii, JIuti, Makenosnii, [Tonbmi, Cep6ii, CioBenii, YropmuHi, YkpaiHi,
@panuii, Yoproropii — 9; I'pysii, Jlatsii, Uexii — 10; Himeuunni, CnoBauunni — 12. Ilpu npomy
MIOBTOPHE OOpaHHA (NMPU3HAYCHHS) MO OpraHy KOHCTUTYIIITHOTO KOHTPOJIIO, SIK MPaBHIIO, 3a00-
poueno [9, c. 241]. IIpore y benbrii cyaai npu3Ha4arOTbCss MOHAPXOM JI0BiUHO [4].

VYV u. 3 ct. 4 3akony «lIlpo @eaepansuuit Koncruryuitnuii cyn ®PH» nependadeno rpa-
HUYHUN BIK JUTSA 3alHATTS mocaau eyl y @KC: MOMEHT, 3 SKoro Cy/a/sl MOBUHEH HTH Ha TICHCIIO,
HACTYTA€E JI0 KIiHIS MICSILIS, B IKOMY CYIIS TOCSITHYB IIICTACCITH BOCBMUPIYHOTO BiKY [3].

Koncrutymis Benukoro I'epriorcrsa JIrokceMOypr Tako 3aKpiTuTiOe PUHITAIT HE3MIHIOBa-
HOCTI Cy/JIIB, HE BUAUISIOUN MIPH IIbOMY OKPEMO aHAJIOTI4HYy rapaHTito /i cymiiB KoHcTuTyiii-
HOTO Cyrmy. TaM 3a3HauaeThCs Mo Te, II0 KOJACH CyAIs He MOKe OyTu mo30aBieHHI CBOET moca-
J1 200 TUMYAcOBO BiJICTOPOHEHHWH BiJ] Hel 1HAaKIIe, SIK BHACIIIOK MPUHHATTS CYIOBOTO PIIlICHHS.
[epeminieHHs KOXKHOTO 3 CyAiB, Y TOMY 4HcHi # KoHCcTHTY1IHHOTO Cymy, MOXKe MaTH MiCIie TIJIbKH
[UIIXOM HOBOTO TIPU3HAUEHHS 32 YMOBH HaJaHHA CyaJier0 ocoducToi sroau. [Ipore, sk 3a3Ha4ueHO
y 4. 2 ct. 91 OcHoBHOrO 3aKoHy JltokcemMOypry, B pa3i XBopoou abo HEriHO1 MOBENIHKH, CYIi
MOXYTb OyTH BiZICTOPOHEHI BiJ 1MOCaIH, BIAKIMKaHI a00 MepeMillieH] y BIAMOBIAHOCTI 3 yMOBaMH,
BCTAHOBJICHUMH 3aKOHOM [ 1].

«Cymns Koncrurymiinoro cyny PecnyOmiku Xopsaris Moxe OyTH 3BUIBHEHHH 3 TOCATH 10
3aKiHYCHHS TEPMiHY TTOBHOBKEHB 32 OCOOMCTHM IPOXaHHSM, Y Pa3i 3aCYIKSHHS 10 TIOPEMHOTO
VB’SI3HEHHS 200 y BHUIAJKY CTIMKOT HE3IAaTHOCTI 3[[IHCHIOBATH CBOI TOBHOBA)KECHHS, BCTAHOBIICHOT
camnM KoHcTuTyniitauM cynom», — 3a3HadeHo y crarti 124 OcHoBHOTO 3aKoHy Pecmyomixu Xop-
BaTis [5].

VY ABgctpii, Hanpuknaa, KoHcTuTywiiiHuii cyq npaBoMOYHUM npuiimar pimreHHs 2/3 ro-
JIOCiB PO THMYACOBE MPHU3YITMHEHHS TOBHOBAYKEHBb a00 MPO BiJICTOPOHEHHS CBOTO 4JIEHA, SKILO
BBaKae, 110 TOI 30€34eCTUB YeCcTh UjeHa KOHCTI/ITyIIII/IHOFO cyny abo € HETPAIE3/IaTHUM. [icns
MPU3HAYCHHS WICHA CY1y HOro Mo)e 3BUTBHUTH TILIBKH CaM CyX 1 TUTBKH Ha IMiJCTaBi, r[epe):[6a-
YeHIN 3aKOHOM, HaIp. — BIICYTHICTB Ha cecii 3 HeImOBaXHOT TMPUIHHH OimpIme 3 pasiB mocmiib [6].

Ham3BruuaiiHo BemUKy ponb Bimirpae MaTeplanLHa SKOHOMIYHA 1 COIialbHa He3aJeKHICTh
YIICHIB KOHCTI/ITYHII/IHOFO cyny (Pamn) six y mepion mepeOyBaHHS B CKJIaJi OpraHy KOHCTHTYIIiH-
HOTO KOHTPOJIFO, TaK 1 MicJsl MPUIIMHEHHS CITy>KOM B HboMy. J{o mpukiany, y 1. 2 ct. 195 Konctu-
tynii Pecrryoniku [Tonmbrma 1997 p. BkazaHo, mo «cymism KoHcTutyiiitHOTo TpHOyHaTy 3a0e3re-
YYIOTHCSl YMOBH Ipalli 1 BHHATOPOJPKEHHSI, SIKe BIJIMOBIIA€ JOCTOTHCTBY MOCAIH, a TAKOXK 00CATY
iX 000B’s3KiB» [2].

Y ®epeparusHiii PecriyOnini HimeyurnHa HaBiTh IPUIHATO CieLialbHUI 3aKOH, KU pery-
JIO€ collianibHe 3a0e3neveHHs 1 mocanoBi okiaau cynaiB @eaepanpuoro KoncturyuiHoro cymy.

[lle omHUM acmieKTOM, KU Ma€ BaroMe 3HAUCHHS [UTs1 3a0€3eUCHHS He3aIe)KHOCT] OpraHiB
KOHCTUTYIIIIHOT IOCTHIIIT, € TIpOIeCcyabHI MpaBWiia PO3IVISILY 1 BUPINICHHS MUTaHb, BIJHECEHUX
3aKOHO/IaBCTBOM JIO TX KoMIieTeHIIi1. L{isikoM 3po3yMinM € ToH (akT, 1o KOHCTUTYIIIHHOMY CYJIO-
YUHCTBY B IIPOIIEC] PO3TIISAY XapaKTepHa MeBHA BIJIOKPEMIICHICTD y MTOPIBHSHHI 13 CYIOYMHCTBOM
y Cyaax 3arajbHOi IOpUCIUKILI. ICTOTHI PO301KHOCTI IOA0 PI3HOBHUIIB CHPAB, IO BHPIIIYIOTHCS
KOHCTUTYIIHHUMHM CyJaMH{, BU3HAYAIOTh 1 p0301KHOCTI MporeIyp iX po3misiay, uepes 1o BiJCyTHI
€IUHI TIPaBMIIA MPOLECY KOHCTUTYIIMHOTO CyJOUMHCTBA, 3arajibHi Ui yciX BuAiB cmpaB. Came
TOMY 3 YpaxyBaHHsIM BCiX 0COOIMBOCTEH KOHCTUTYLIHHOTO CyIOUYMHCTBA HEOOX1IHO Tepeadayun-
TH 9YiTKy MPOIEAYPY Ta, IO HAWBAXKJIMBIIIE, CTPOKH UL PO3IVISIY 1 BHPIMICHHS MUTAaHb Opra-
HAMH KOHCTHTYIIIHOI FOCTHUINI. AJKe JIUIIE MPH HASBHOCTI JOOpE MPOAYMAaHHX, YITKHX 1 3po-
3yMIJIHX TIPaBHJI, aJJICKBATHUX Ta PEaJbHUX CTPOKIB JJIsl BUKOHAHHS ITOKJIQJICHUX Ha TaKUH Opra
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3aBJaHb MOXKHA YHUKHYTH 3JI0BKHBaHb, HECYMIIIHHOCTI Ta HECaHKLIOHOBAHOTO BILIMBY Ha Xij
BUPIIICHHS TUTAHHS OPraHOM KOHCTHTYIIHHOT FOCTHIIIT IHIIMX T'iIOK Biiaau. Lli muTanHs neranb-
HO PErylol0ThCS OKPEMHUMH HOPMAaTUBHO-IIPABOBUMHM aKTaMHU B JeprkaBax 13 €BPOIEHCHKOI0 MO-
JeTUTI0 KOHCTUTYIHHOT focTuii, Hanmpukian, y ®PH im npucesuena okpema rmasa 3akony «lIpo
Odenepanbauii KOHCTUTYIIHHIN Cy», JIe JUTS KOXKHOI KaTeropii crpas nepedaueHa oKkpema mpo-
exypa ix po3msiay.

BucHoBkH. 3aneXHO BiJl CYTHOCTI OpraHy KOHCTHUTYIIIHHOI FOCTHINI Ta WOTO CTarycy y
OKpeMill JiepxaBi, yCBIIOMIICHHS CYCIUIBCTBOM MOTO POJIi JiJIsi OallaHCy 3aKOHOIABYOi, BUKOHAB-
4Oi Ta Cy/I0BOI BIIa/l BCTAHOBIIOETHCS TIEBHUI KOMIUICKC rapaHTiil Ta 3aco0iB 3a0e3MeYeHHs HOTOo
HE3aJIeKHOCTI, 3aBJISIKK SIKUM JIAHUH OpraH CIPOMOXKHUH peajibHO BUKOHYBAaTH CBOE MPU3HAYEHHS.
Jlo Takux TapaHTiil CiIiJl BiTHECTH MOPSI0K (POPMYBaHHS OpPraHiB KOHCTUTYLIHHOTO NPaBOCYIIs,
X BHYTPIIIHIO OpPTaHizaliio (CTPyKTypy ), IPaBOBUI CTaTyc OpraHiB KOHCTUTYIIITHOTO PaBOCYAs
Ta IMPaBOBHUM CTaTyc iX WIEHIB, a TAaKOX NpOILlecyallbHi MpaBUiia PO3MNIALY Ta BHPIIIEHHS CIPaB,
BiJTHECEHUX 3aKOHOJABCTBOM KOHKPETHOI JePKaBH [0 IX KOMITCTCHITII.
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