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The prospects of creating an effective mechanism to protect the rights and freedoms of the citizen,
through the introduction of alternative methods of conflict resolution and legal disputes (ADR) are analyzed.
The prospects of legislation reform by taking into account the global, European experiences by introducing
of alternative methods of resolving family disputes are formulated.

B cmamve paccmampugaromes nepcnexmugul co30anust I(hPexmuerHo20 MexanuzmMa 3auumol npas u
80000 uenoseka U epadcOanuna nymem 66e0eHus CHocob08 albMEPHAMUBHO20 pPA3PeuleHUs NPaAgo8blx
cnopog. Onpedensiiomcst 0CODeHHOCmU, KOMopble cliedyenm y4echs npu pepopmuposani 3aKOHO0AmMenbCmed ¢
Yenvlo MOOEPHU3AYUL CYWEeCmBYIouie20 MeXaHusmMa 3auumovl npae, 6 mom Hucie ¢ yYyemom MUposozo,
€BPONENCKo20 ONbima NPUMEHEeHUsT Memo008 ANbMEPHAMUBHO20 DEWEHU U YPeSYIUPOSaHUs CeMEeUHbIX
KOH@IUKMOB U NPABOGHIX CHOPOS.

3AT'AJIBHOBU3HAHI IPUHIUIIA I HOPMU MIZKHAPOJHOTI' O ITPABA 5K
JUKEPEJIA ITYBJIIYHOI'O TA IIPUBATHOI'O ITPABA
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Cmamms npucesayyemvbcs OOCHIONCEHHIO 3a2ANIbHOGUSHAHUX NPUHYUNIE | HOPM MINCHAPOOHO20
npasa, GU3HAYEHHIO IX Micys 6 cucmemi 0dicepen npasd. AHALI3YIOMbCs NUMAHHS CNI6BIOHOUEHHS NPUHYUNIB
i HOpM MIJICHAPOOHO20 NpaAsa, OOIPYHIMOBYEMbCA KOHYENYiss — 3a2ANbHOBUSHAHUX HPUHYUNIE | HOpM
MIICHAPOOHO20 NPAsa sK GYHOAMEHMATbHUX, OCHOBONON0IICHUX 3ACA0 | Oxcepen NYyOaiuHO20 | NPUBANHOZO
npasa.

Kiro4oBi ci1oBa: 3arabHOBH3HAHI TPUHITAITN 1 HOPMH MDKHAPOTHOTO TpaBa, MKHAPOIHHUMA JTOTOBIp,
MDKHApOJIHUH 3BUYAH, JKEpesa Ipasa.

Baxxuee miciie y paBoBiii cUcTeMi JeprKaBH, siIKa KOHCTaTye CBil CTaTyc sIK MPaBOBOI 1 IEMOKPATHYHON,
BIJIBOJIMTHCS 3aralibHOBU3HAHUM TNPHHIMIAM Ta HOPMaM MDKXHApPOAHOTO MpaBa, SKi Ha KOHCTHUTYIIHHOMY
PiBHI BHU3HAIOTHCS YACTHHOK HAIIOHAJTHLHOTO 3aKOHOJABCTBA. BHACIIMOK ITHOTO Taki MPHUHIUIHA 1 HOPMH
BU3HAIOTBCSA HE JIMIIE YacTMHOIO IIPAaBOBOI CHUCTEMH JEpXKaBH, a W JpKepenaMu IpaBa. YKpaiHa, sika Ha
KOHCTHTYIIITHOMY DiBHI 3aKpiIurioe ceOe sK CyBepeHHa i He3alle)KHa, IEMOKpaTH4Ha, COIliallbHa, MIPaBOBa
JepkaBa, BU3HAE YACTUHOIO HAIIOHATFHOTO 3aKOHOAABCTBA YMHHI MI>KHAPOIHI JOTOBOPH, B SIKMX 3aKPIILTIOIOTHCS
3arajJbHOBU3HAHI MPUHIHUIN Ta HOPMH MDKHApOTHOTO MpaBa. 3 Oy Ha TaKWW MiAXiA 3araJbHOBM3HAHI
MPUHIMIIY 1 HOPMH MIXXHAPOJHOTO TpaBa, Oy y4YH PeryJsiTopaMu CyCHUIBHUX BiITHOCHH B YKpaiHi, OCKIJIbKH
€ JaCTUHOIO HAI[IOHAJILHOI'O 3aKOHO/IABCTBA, MAIOTh BU3HABATHCS HE JIMILIE JHKEPEIaMU MDKHAPOIHOTO 1paBa, a i
JDKepeJlaMH HaIllOHATBHOTO ITyOIiYHOTO Ta MPHUBATHOTO TpaBa. Y 3B’S3Ky 3 UM HEOOXiTHO HE JIUIIIS JOCITITUTH
MUTaHHS IX MOHATTS Ta MICLs y NpaBoOBii cucteMi YKpaiHu, a i BU3HAUNTH 3HAYCHHS 3arajlbHOBU3HAHHMX
MPUHIIMIIIB Ta HOPM MIXKHAPOAHOTO MpaBa cepel] MPaBOBUX PEryJIATOPIB CyCHiIbHUX BiJHOCHH.

Crin 3ayBakuTH, IO aHaNi3 HAYKOBHX Ipallb, NPUCBSIYEHHUX 3arajJbHOBU3HAHMM MPHHLUIAM Ta
HOpPMaM MIDKHApOJHOTO IpaBa, B MEPEBaKHIM OUIBIIOCTI CBIMYHUTEH MPO X MyONiYHO-IPaBOBUI XapaxTep.
[lepeBaxkHa OULTBIIICTh HAYKOBHX IOCIHIIKEHH MPOBOIMIACH B MEXKaxX PO3BUTKY HayK Teopii mpaBa Ta
Mi)I(Hapo,Z[HOFO mpaBa. Cepen HUX BapTO BUIUIATH L[HcepTauiﬁHi nociimkeras JI. I. HoBikoBoi «3arambpHi
NPUHIMIIM 1 HOPMH MIXXHAPOZAHOTO npasa B cHCTeMi POCIHCHKOro ny6qu0r0 mpaBa» (Mocksa, 2001 p.),
10. B. Kmumuyka «Cucrema HpI/IHLII/Il'IlB Ml)KHapO,I[HOFO FyMaHlTapHOFO npaBay (Xapkis, 2002 p)
€. 10. 3apy6a61301 «3araipHi IPUHIMIIK 1 HOPMHU MDKHAPOIHOTO MpaBa i Ml)KHapO,Z[Hl JIOrOBOPH B MpaBoBiit
cucremi Pocii» (MOCKBa 2003 p.), O. €. Jlaminoi «3araJpHOBH3HAaHI TPUHITHITH 1 HOPMH Mi)KHapOJIHOTO
mpaBa B mpaBoBii cucreMi Pocii» (Mocksa, 2003 p.), a takoxx HaykoBi crarti C. M. 3amopoHOi,
O. M. IBanuenko, O. A. KysHuenogoi, 0. 0. Hedromnosoi, XK. I. OBcersin Ta iH. MbKHaApOTHOMY TIOTOBOPY
K PEryJIsITOpy CYCHUIBHHUX BIIHOCHH TPHCBSYEHO HAYKOBI Ipaimi TaKWX BUYEHUX-MIKHAPOIHUKIB, SK:
4. Bpoynmni, O. B. Bytkesuy, B. L. Ky3Heu013 L. I. JIykamyk, ©. @. MapTeHc 0. O. Mepexko, JI. Onmnenreiim,
A. M. Tananaes, I'. I. Tynkin Ta iH. TpamnstoTses OerMl HayKOBl JOCIHIDKEHHSI B TalTy3eBUX IOPUAHMYHHX
HaykaxX. OJHaK B MPUBATHOMY TpaBi 3aralIbHOBU3HAHI MPUHIIMITN 1 HOPMH Ml)KHapO)Z[HOFO npaBa 3HAXOMSATHCS
11032 yBarow HaykoLiB. CrpoOyeMO 3anpONOHOBYBAaTH BiacHe OadyeHHs MICII Ta POl 3arajJbHOBHU3HAHUX
TIPUHITAIIB i HOPM MIDKHAPOIHOTO TpaBa y peryIIOBaHHI IPUBATHUX BiTHOCHH B YKpaiHi.
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3aranbHOBU3HAHI NMPHHIUIA i HOPMH MIDXXHAPOJHOTO TpaBa sSK YacTHHA MPAaBOBOI CUCTEMH Ti€i 4yu
1HIIOT JIepKaBH, SIK MPAaBUJIO, 3aKPIIUTIOIOTHCS HAa KOHCTUTYIiHHOMY piBHI. [Iprmuomy aHamiz OcHOBHHX
3aKOHIB HU3KH KpaiH CBITY HaJIa€ MOXJIMBICTh 3pOOUTH BUCHOBOK, 110 B OJJHHUX JIEPXKABaX MPSIMO BKA3y€EThCS
Ha X BU3HAHHS YaCTHHOIO HAI[IOHAIBLHOTO 3aKoHonaBcTBa (cT. 98 Koncrurymii Anowii, ct. 25 Koncrurymii
®PH, cr. 8 Koncrutymii Pecniyoniku Momnaosa, ct. 15 Koncrutynii Pociticbkoi ®enepartii Tomo). Tak, B
SnoHii 3aKpiruieHe MpaBUIIo, 3a SKUM YKJIaJeHi Mi>KHAPO/IHI JOTOBOPH 1 BCTAHOBJICHI HOPMH Mi>KHApOTHOTO
mpaBa MawTh JT00pPOCOBICHO BuKOHyBatuch [12], B ®PH Bu3HAaueHO, 10 3arajbHOBHU3HAHI HOPMH
MIXKHApPOJIHOTO TpaBa € CKJIaJ0BOI0 YacTHHO npaBa Denepaiii [11], PecyOnika Mososa 30008’ s3a1ach
norpumyBatucs Craryty OOH, OyayBaTtu CBOi BITHOCHHHM 3 IHIIMMH JepXKaBaMH Ha 3araJbHOBHU3HAHUX
MPUHIMIIAX 1 HOPMaX MDKHAPOIHOTO paBa [9], YaCTHHOM HAIlIOHATLHOTO 3aKOHO/IABCTBA BU3HAE 3arajlbHOBHU3HAHI
MPUHIIMITY | HOPMH MIDXXHApOJIHOTO TpaBa Takox i Pociiickka denepartis [10]. B Koncruryiii Ykpainu, sk i
B KoHcTUTylisix @Dpanmii, ['pysii, PecrnyOniku TamKuKuCTaH NPsSMO B SKOCTI YACTHMHU HAIiOHAJIHHOTO
3aKOHO/ABCTBA 3arajJbHOBU3HAHI NMPUHLIUIKM i HOPMH MIKHAPOJHOTO IMpaBa HE 3aKPIIUIIOIOTHCS, OJHAK e
Bi):[6yBa€Tbcs1 OTI0CEPEIKOBAHO, NIISIXOM BH3HAHHSI 3aralbHOO00B’ I3KOBOCTI Ta BUIIOI FOPHIUYHOI CHII Hall
HaIllOHAJIbHUM 3aKOHOJIaBCTBOM pamquOBaHHx MI)KHapO)Z[HI/IX noroBopiB. binbie Toro, ct. 18 Koncturymii
pralHI/I BU3HAYAE, IIO 30BHIIIHBOMONITHYHA MisIIbHICTH pralHI/I CnpsMoBaHa Ha 3a0e3nedyeHHs ii
HaIllOHAJIbHUX 1HTEpeCiB 1 O€3MeKH MUITXOM IiTPUMAHHSI MHUPHOTO 1 B3a€EMOBHUTITHOTO CITIBPOOITHUITBA 3
YJICHAMH MDKHApOJHOTO CIIBTOBAPHCTBA 3a 3arallbHOBU3HAHMMH MPHHIUIIAMU i HOpMaM# MiXKHAPOIAHOTO
npaBa, TOOTO BeCh BEKTOP 30BHIIIHBOI MONITHKU YKpaiHU OyIyeThCcs Ha JOJCp)KaHHI 3aralbHOBU3HAHHX
MPUHIMIIIB 1 HOPM MIKHApOJHOTO npaBa. CaMe B MiXKHAPOJHUX JIOTOBOPAX 1 MICTATHCS HOPMH 1 IPUHIIAIH
MDKHapOJHOTO TpaBa. TakuM YHMHOM, B CHIIy KOHCTHTYI[IHHOCTI 3arallHOBU3HAHHWX IPHHIWIIB 1 HOPM
MDKHApOJHOTO MpaBa OCTaHHI HE JIMIIE BU3HAIOTHCS YaCTHHOO MPABOBOI CUCTEMH KpaiH CBiTy, a i JICTAIOTh
odimiiHO BH3HAHWH CTaTyC PKepes MpaBa Ha PiBHI 3 MIKHApOJHUMH JIOTOBOpaMH. SIK BipHO 3a3Hadae
M. M. Mapuenko: «[IutaHHs po KOHCTHUTYIIiHE BU3HAHHS 3araJIbHOBH3HAHKUX TIPUHIIMITIB i HOPM MIKHAPOIHOTO
MpaBa B SIKOCTI CKJIaJ0BOI YAaCTMHU MPaBOBOI cucteMu Pocii, a, BINOBIIHO, 1 B SKOCTI JPKEPES CYy4acHOTO
POCIHCBKOTO TpaBa € HEeBiJl' EMHOIO CKJIaJJOBOKO OUTBII 3arajibHOTO TIUTAHHA, @ caMe — IIUTAaHHS PO XapaKTep
B3a€MO3B’A3KY 1 B3a€MO/IiT MI>KHAPOTHOTO 1 HAIlIOHAILHOTO (BHYTPIIIHBOAEPKABHOI'0) mpaBay» [16, ¢. 330].

He MeHII BaxITUBUM € 3°sICyBaHHS TUTAHHS OO0 MTOHSITTS Ta IOPUIUYHOI IPUPOAN TAKHX IPABOBUX
KaTeropii sK 3arajdbHOBHU3HAHI MPHHLIWIK 1 HOPMH MIKHApOAHOTO IpaBa. 30KpeMa, II0 BOHU COOOI0
SIBJISIIOTh, Y4 € BOHU CAMOCTIHHO0 (HOPMOIO (JIXKEpEIoM MpaBa), UM €JISMEHTOM 3MICTY IHIIHX (OopM (JDKepe
mpaBa), K OT MXKHApPOJHUX TOTOBOPIB, Ta SKE MICIIe 3alMMAalOTh B CHCTEMI JDKEpeN Ipasa. BiaMmexxoByroun
3arajJbHOBU3HAHI TPHHLIWIM 1 HOPMH MDKHAPOJHOTO MpaBa BiJ IHIIMX JDKEpEeNl MIXHAPOAHOTO TpaBa
(MIDKHAPOJHUX IOTOBOPIB, MiXKHAPOJHMX 3BHYAIB, MiXKHAPOJHMX CyHOBHMX mpereneHtis), XK. M. Oscensu
3a3Havae, MO IX aKTyalbHICTh Ma€ OyTH BigMiueHa OCOOJIMBO, OCKUIbKM, Ha BiIMIHY, MPUIYCTUMO, Bil
MDKHApOIHUX JOTOBOPIB, 3aralbHOBH3HAHI TPUHIMIN i HOPMH MDKHAPOIHOTO TpaBa — crerudivyHe HKepero
mpaBa, opma sikoro € 6araTOMaHiTHORO, 10 MOKE MOPOJKYBATH HEBU3HAYCHICTD 1 BUKIIMKATH CKJIAIHOIII 1
MUTaHHS B TIPABO3aCTOCOBHIN MPAKTHUIN HA MPEAMET I0PUAMYHOT KBatiikamii TOro 4u iHIIOTO TMOJI0KEHHS B
SKOCTi 3arajlHOBU3HAHOTO TNPUHIOUNY (HOPMH MixHapojgHoro mpasa) [19]. IHmmMu crnoBamu, HaHOiNmbII
MpoOJIeMHUM MUTAHHAM, Ha Hally AyMKy, Oy/Je BHPIIIEHHA TOTO € Toil (Ta) YM IHIIMHA NPUHIMN (HOpMa)
3araJlLHOBM3HAHUM y MIKHApOJIHOMY IpaBi Ta YU BIAHOCUTHCS BiH (BOHA) 10 juKepena mpaa. CrpoOyemo
MOCTIIIOBHO PO3TJISTHYTH IIi MUTaHHS.

3aranbHOBU3HAHI MPUHLUIKA 1 HOPMU MikHapoaHoro npaea 3akpiruieHi B Cratyti OOH i Craryri
MixnaponHoro cyny OOH Bim 26.06.1945 p. [24], y BineHchKiii KOHBEHIIii MPO MpaBO MiKHAPOIHUX
noroBopiB Bix 23.05.1969 p. [3], y BineHcekili kOHBeHIIi Npo NpaBo JOTOBOPIB MK AepiKaBaMH i
MIXKHApOJIHUMH OpraHizaiisMu abo Mk MibkKHapoHUMHU opraHizaitismu Bix 21.03.1986 p. [2], B Jexnaparrii
PO MPHUHIIMIIKA MIXKHAPOAHOTO mpaBa Bix 24.10.1970 p. [4]. JlaHi Mi>KHAPOAHO-TIPABOBI aKTH 3aKPIMUAIN CIM
OCHOBHHUX 3arajJbHOBU3HAHWX MPUHIIMIIIB MI>KHAPOJHOTO MPaBa, a caMe: He3aCTOCYBaHHS CHIIM Y MOTPO3U
CHUJIOI0; MUpPHE BUPIIIEHHS MIKHAPOJHHX CIIOPiB; HEBTPYYAaHHS Yy CHpPaBH, IO BXOAATH JO BHYTPIIIHBOT
KOMITETEHIIIT JIepykaBy; CIIBPOOITHUIITBO JIepykKaB OfiHa 3 OTHOIO Y BimmosiaHocTi 10 Cratyty OOH, piBHONPaBHICTS 1
CaMOBHM3HAYCHHS HAPOJIiB; CYBEPEHHA PIBHICTD JIepKaB; J00POCOBICHE BUKOHAHHS MIXKHAPOIHUX 3000B’s13aHb. B
MOIAJTBIIIOMY MIXXHAPOIHOO CIUILHOTOI 0YJ10 chOpMyJIbOBAHO 1 3aKpimjicHO B 3akiouHoMy akTi Hapaau 3
Oesriexkn Ta cripobiTHUITBA B €Bponi Big 01.08.1975 p. mie Tpu NpUHIUNH: TEPUTOPIAIBLHOI IUTICHOCTI
Jiep KaBy; HEMTOPYITHOCTI AePKaBHUX KOPJIOHIB; 3arajbHOTO BU3HAHHS 1 3aXUCTY TIpaB JIIOAWHHU [6].

OpHak YW € BUINEBKA3aHWH TEpeliK MPHUHIUITB BUYEPITHUM 1 YM JIMIIE BOHHM TPETCHAYIOTh Ha
HopMmatuBHicTh? JlaHe 3amuTanHs € auckyciiiauMm. s npukiany, O. 1. TiyHoB BBaxae, mo ogiliiHuUi
Nepeltik 3arajJbHOBU3HAHUX TPHHLMIIB 1 HOPM MDXHApPOJHOTO TpaBa HE TMOTPiOCH, OCKUIBKA BIiH HiTKO
chopmynboBanuii y I'enbciHCbKOMY 3akimouHomy akTi 1975 poky [23]. Hartomicts B Himewuuni
®enepanpanii KOHCTHTYHIHHAN cy/l YXBalHB pillIeHHS, SIKAM BU3HAYMB 15 3arabHOBU3HAHUX MPUHIIUIIIB i
HOPM MIXKHApOJHOTO TpaBa, sKi Jep)kaBa BU3HAE s ceOe 000B’s13koBuMU [ 14]. OkpemMi aBTOpH BUALISIOTH
Taki TPUHIWIN MDKHapOJHOTO TpaBa sIK JOOPOCOBICHICTb, CHpPaBEIJIMBICTh, JICMOKPAaTH3M, T'yYMaHi3M,
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HEIOTOpKaHHICTh 0coOuW, ThacHicTh Ta iHmi [5]. B JIaHOMY - BHTIAJIKY HaeTbcs CKOpillle Tpo 3araibHi
MPUHIMIIY 1IPaBa, a He NPO 3arajJbHOBU3HAHI NMPUHIUIHN MiKHAPOIHOTO npasa. Ha Haury xymKy, Juis Toro,
100 BU3HAYUTHCH 13 NMUTAHHSAM CHCTEMH 3aralbHOBH3HAHMX NPHHIMIIB 1 HOPM MIDKHApOJHOTO TpaBa,
CIOYATKY CHiJl 3°sICYBaTH iX IOPUIHYHY IPHPOTY.

3 mpuBOAY BH3HAYEHHS 3arallLHOBU3HAHWX NPHHIMUIIB 1 HOPM MIDKHApPOIHOTO TpaBa, X Micus B
cUCTeMi MpaBa Ta B CKJali IHIIMX JDKEpEN TNpaBa B Haylll CKiIajocs Kiibka migxoniB. bararo aBTopis
BBaXKAIOTh, III0 BOHU € €JIE€MEHTaMHU 3MICTY IHIIUX JKepem Mi)KHapOI[HOFO npasa, a CaMOCTIHHO B SIKOCTI
(1)0pMH (mKepena) mpaBa HE BUCTYMAIOTh. SIK TIpaBMIIO, BOHM ICHYIOTh Y hopmi Ml)KHapOI[HOFO 3BUYa0 abo
MIXXHApPOIHOTO JIOTOBOPY [15, c. 43; 8, c. 70]. Jlorika NMpUXUIBHUKIB TaKOi TEOpPil MOJSATaE y TOMY, IO
IOpUINYHE 3aKp1nneHH;1 MPUHLUIIB 1 HOpM MDKHApOJHOTO TpaBa BiAOyBaeTbcs 3a JOIMOMOTOK) TaKUX
JUKEpeIl Tpasa, SK Ml)KHapOZ[HI/II/I JIOTOBIp 1 Ml)KHElpOIIHI/II/I 3BHYail, a TOMy CaMOCTIHHO BOHH iCHYBaTH HE
MOXYTb, SIK 1 OyTH CaMOCTIHUM peryJIsTopoM CyCHlJII)HI/IX BifHOCHH. Sk 3a3Hadae B. 1. AnpiaHos,
BUXOJSTYM 3 OCOOJIMBOCTEW MPOIECY CTAHOBJIEHHS HOPM MIKHApOAHOTO TpaBa, JOIMYCTHMO BBaXKaTH, IO
3arajJbHOTPUIHATI MPUHIUIKA 1 HOPMU MIDKHAPOIAHOTO MpaBa MOXKYTh MPUHAMATH K (GOpPMY OTOBOPY, TaK i
¢dbopMy MixkHapoaHOTO 3BMUar0. OMHAK IS OJHUX JICPKaB, IKi € YYaCHUKaMU MIKHAPOJIHOIO JOTOBODPY, IIi
NPUHIMIIA 1 HOPMH JIOTOBIpHi, a JJsl JepXaB, IO He OepyTh y4acThb B MIKHAPOJHOMY JOTOBOpi, BOHH
000B’sI3KOBI SIK HOPMH 3BHUYA€BOTO MbKHapogHoro mpasa [1, c. 102]. Iuma mosumis monsrae B
0OIpyHTYBaHHI CaMOCTIHHOCTI 3arajlbHONMPUHHIATAX HPUHIHUIIB i HOPM MDKHAPOIHOTO MpaBa sSIK OKPEMHX
mxepen mpasa [20, c. 67; 21]. Bueni (C. INarpakees, I'. Mosiep, T. HemataeBa) 00CTOIOIOTh TYyMKY, IIO
BOHH € CAaMOCTIMHUMH PETyJISATOPaMH CYCHUIBHUX BiTHOCHMH Ha PIiBHI 3 MDXHapOJAHHUM JIOTOBOPOM Ta
3BH4YaeM. BoHM BBaXKaloTh, IO MPHHIUIIK 1 HOPMH MIKHAPOJHOTO TIpaBa MOXKYTh OyTH TpaHC(HOpPMOBaHi y
3aKOHaX, JIOTOBOPAx, 3BHYAAX, OJHAK € CAMOCTIMHHMMH JKEpellaMH IpaBa, OCKUIBKH HE OOMEXYIOThCS
OCTaHHIMH (QOpMaMH, a MOXYTh ICHYBaTH CaMOCTiIHHO. Biibll apryMeHTOBaHOI BHAAETHCS JApPYyra TOYKa
30py. OQHaK BWIIEBKA3aHI MO3MINI HE CJiJ BU3HAYATH SIK QHTArOHICTHYHI OJHA OJHIN, OCKIJIBKH BOHHU
B3a€MOJIONIOBHIOIOTH ceOe. 3arajJbHOBHU3HAHI MPUHIIMIIK 1 HOPMU MIDKHAPOJHOTO TpaBa MOXYTh BHCTYIATH
K eJIEMCHTaMH 3MICTy IHIIMX JDKEepeNl MpaBa, TaK 1 CaMOCTIHHMMH JDKepella TpaBa, 3aleXHO BiJ
HEOOXI1THOCTI Ta JOLUIBLHOCTI B IPOIIECI TPABO3aCTOCYBAHHS.

Jo xona AMCKYCIMHUX TaKOX HAJCKUTh MUTAHHS LIOA0 PO3MEKYBAHHS TaKHX KaTeropiu, sk
3araJIbHOTIPUNHATI TPUHIUIH MI)KHapOIIHOFO npaBa Ta HOPMH Ml)KHapOIlHOFO npaBa. B mepeBaxHii
OUTBIIIOCTI HAYKOBHX Mpallh MPHHIMIN 1 HOPMHU 3aCTOCOBYIOThCS SIK €IMHE isie ISl TIO3HAYSHHsI 0COOIMBOTO
Buy mkepena (popmu) npasa. OfHAK 3 €TUMOJIOTIYHOT TOUYKH 30DY, SK 1 3 MO3UIIi Teopii npasa, BUALISIOTH
NPUHIMIIA TpaBa, HOPMHU IpaBa, a TaKOX HOPMHU-TIPHHLMIM TpaBa. B Teopii mpaBa BimmoBigi Ha i
3alUTaHHS MICTATBCS 1 HE € TOCTPO IUCKYCIHHHMH, OCKUIBKM PpO3MEXYBaTH MpaBWiia TOBEHIHKH Ta
OCHOBOTIOJIOKHI 3acajii, Ha SIKMX OYAyeThCS TpaBOBa CHUCTEMa, HE BUKIHMKAE BEIMKHX CKJIAJIHOIIIB.
HaromicTs SIKIIO K caM TMPUHINM 3aKPIILTIOETHCS Y HOPMAaTHBHO-IIPABOBOMY aKTi, TO MOKIIMBO BECTH MOBY
PO HOPMY-TIPHHIMIL [HIIA cUTyalliss BUHMKAaE y MDKHApOIHOMY TipaBi. B ropuanuHii Hayli CKIamucs
JOCUTH Pi3HOOIYHI MiAXOJH MIOAO PO3YMIHHS 3aralbHOBH3HAHUX IMPHHIMUIIB i HOPM MIKHAPOIHOTO TpaBa:
NPUHIMIIAME MIXXHAPOIHOTO MIpaBa € HOPMH, SIKi BIZIPI3HSIOTHCS BiJl IHIIMX HOPM MIKHAPOIHOTO NIpaBa TUM,
[I0 BOHU MalOTh OUIBII 3aralbHUM XapakTep 1 peryliolTh TOJOBHI MHUTAaHHS MIKHAPOJHUX BiJHOCHH, a
YITKOTO PO3MEXYBaHHs MK IPUHIIMIIAMH 1 HOpMaMu He icHye [17, c. 74]; 3arallbHOBU3HAHI TPUHLIUTIH — 1€
TI caMi HOPMH TIIBKH 3 BHUIIOK IOPUIUYHOK CHJIOI0, BIAXWJICHHS BiJ SKHUX B MPAKTHIl JCpXKaB €
HenpunyctumuM [18, ¢. 72; 22, ¢. 65]; MOHATTS «3arajbHOBU3HaHA HOpMa MIKHAPOHOTO IMPaBa» BOJOJIIE
POJOBUM XapaKTEepoOM, a «3aralbHOBU3HAHHWN MPHUHIUIT» — BUIOBHM, OJTHAK OCTaHHIN € 3araJbHOBU3HAHOIO
HOPMOKO MIDKHApOIHOTO MpaBa, BIIXWJCHHS BiJ SKoi € HemomycTumMumu [7, ¢. 212]; 3aranbHOBU3HAHI
MPUHIMITN MI>XKHAPOHOTO TIpaBa — I Ti caMi HOPMHU, ajie 3 OLIbII ITUPOKUM 3MiCTOM, SIKUI BH3HAYAE TICBHY
TOJIOBHY iiero mpasa [13]. He 3anmummiach 0OCTOPOHb BiJI IBOTO MHTAHHS 1 IOPUANYHA MIPAKTHUKA. B pimeHHi
Mixnaponnoro cyny OOH y cnopi mix CLIA ta Kanamoro mpo kopaoHu B 3aToli MeH 3a3HaueHo, IO
CIIOBa «IPUHLUIN» Ta KHOPMH» BHPAXKAIOTh OJHY 1 Ty caMmy i/ielo, a caMe — TEepMiH «IIPUHLUIN» 03HAYa€E
NPaBOBI HOPMH; BXXHMBAIOYM TEPMiH «IPUHIMIN» CIIiJ MaTh Ha yBa3i OLIbII 3araibHi, (yHIAMEHTAIbHI
Hopmu [13]. He3Bakaroun Ha pi3HI METOJOJOTIYHI MIAXOMU OO0 PO3MEKYBAaHHS TaKUX KaTEropii, sk
3arajJbHOTPUIHATI MPUHIUIHA MIDKHAPOIHOTO TpaBa Ta HOPMH MIKHApOJHOTO TpaBa, 314eOiIbIIoro BUeHI
MOTO/KYIOTBCSL 3 THUM, IO B KOHTEKCTI MDKHApOJHOIO TIpaBa iX CIiJ pO3MIsAaTH B CYKYIHOCTI Ta
B3a€MO3B 513Ky, OCKUIBKHM 3arallbHOBU3HAHI NPHHIMUIK € BOJHOYAC I HOpPMaMH MiXXKHapOJHOTO IpaBa 3
BUILIOIO FOPUINYHOO CHIIOKO Ta OUTBIIMM PiBHEM iIMITEPATHBHOCTI.

Ha nepmmii mornsyy BUOA€ThCS, M0 3arajlbHOBH3HAHI MPHHIUIKA 1 HOPMH MIDKHAPOJIHOTO IMpaBa B
NepeBaXKHIM OUTBIIOCTI HOCATH IMyOIIYHO-IPABOBUI XapaKTep Te€ PEryNIOITh BITHOCHHHU MiXK Cy0’€KTaMu
nyOsriuHoro npara. OHaK, HE HIBEJIOIOUH 1X 3HAYCHHS JUIsl Iy OJIIYHO-TIPaBOBOT chepH, CiIia 3ayBaXKHUTH, 110
B CHCTEMI JDKepen NMPUBATHOTO IpaBa 3arajlbHOBH3HAHI NPHHIMIKM 1| HOPMU MDXKHAPOAHOTO TIpaBa BiJirparoTh
JAJIEKO HE OCTaHHIO poyib. 30KpeMa, Taki NMPUHIMIHN, SK 3arajdbHe BH3HAHHA 1 3aXUCT TpaB JIOAMHH,
HEBTPYYaHHS Y CIPaBH, 10 BXOJASATH 10 BHYTPIIIHBOI KOMIIETEHIIIT AePKaBH, CIIBPOOITHHUIITBO JepKaB OJTHA
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3 omgHow y BiamoBigHocTi g0 Craryty OOH, moOpocoBiCHE BHUKOHAHHS MDKHApPOJHUX 3000B’s3aHb €
OCHOBOTIOJIO)KHUMH JJIs1 IPUBATHOIIPABOBOI cUCTeMU Y KpaiHH. 30Kpema, e YiTKO MPOCTEXKYETHCS B IPOLIEC
MPaBOBOTO PETYJIFOBAHHS ITUBUIBHUX Ta CIMEHHUX BIIHOCHH 3 1HO3EMHHM €JICMEHTOM, OCOOMCTHUX HEMalHOBUX
npaB (i3nYHOT 0COOH, JOTOBIPHUX Ta HEIAOTOBIPHUX 3000B’S3aHb TOMIO. YYacTh YKpaiHU y MiKHAPOIHUX
JOTOBIpHUX 3000B’si3aHHAX Yy cdepi HUBUIBHOTO, CIMEHHOrO Ta TPYIOBOTO TpaBa Mae 0a3yBaTHCh Ha
MPUHIKII CHIBPOOITHUIITBA ACPKaB OJHA 3 0aHOK y BignosigHocti 10 Cratyty OOH ta no6GpocoBicHOro
BUKOHAHHsI MKHAPOHUX 3000B’s13aHb. BapTo 3ayBakuTH, 1110 € JCpKaBH, 1€ B IIUBIILHOMY 3aKOHOJIABCTBI
3araJlbHOBU3HAHI MPUHIMIM 1 HOPMH MDKHAPOIHOTO MpaBa BHU3HAIOTHCS YaCTHHON MPaBOi CUCTEMH JCPKaBU
(ct. 7 LIK P®). Oanak 11e Bxke TeMa OKpPEMOTro HayKOBOT'O JAOCIHIKCHHS, 1110 CTaHE JIOTTYHUM MPO/IOBKEHHIM
JTaHOi HAyYKOBOI CTAaTTI.

TakuM 4YHMHOM, MiJl 3araJbHOBU3HAHUMM TMPUHIMIIAMA 1 HOPMaMd MIXKHAPOJHOTO TMpaBa CIIiJ
PO3YMITH OCOOJMBHM BHJ JPKEpES MIKHAPOJHOTO Ta HAIIOHAJIBHOTO IpaBa, SKi € OCHOBOMOJIOXHHMH,
IMIEpaTUBHUMH HOPMaMH, [0 MPUIMAIOTHCS 1 BU3HAIOTHCSA MIKHAPOHOK CIIIHHOIO JCpPXKaB, BIIXMICHHS
BiJl SIKUX € HEIOYCTHUMHUM.
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B cmamve uccnedyiomes obwenpusnanmble NPUHYUNBL U HOPMbL MENCOYHAPOOHO20 NPAsd, ONpedesiemcs
UX Mecmo 8 cucmeme UCMOYHUKO8 Npasd. AHAIUSUPYIOMCA 8ONPOCHL COOMHOWEHUS NPUHYUNOE U HOPM
MeHCOYHapOOHO20 Npasa, 0O0CHOBbIBACMCS KOHYenyus 00WenpuUHaHHbIX NPUHYUNOE U HOPM MEHCOYHAPOOHO20
npasa Kax 0CHOBONOIOICHBIX HAUAT U UCTNOYHUKOG RYOIUYHO20 U YACTHO20 NPAsd.

®OPMYBAHHSI KOHLEILI IPABOMIPHOI HOBEJIHKH 3ABJABAYA IIKOJU B
CTAPOJABHHLOMY PUMI

I'punbko C. /1.,

OOKMOpP IOPUOULHUX HAYK, OOYEHM, CIAPUUL HAYKOBUL CNIBPOOIMHUK 1a00pamopii

3 npobnem adanmayii YyusintbHo20 3aKOH00ascmea Yrkpainu 0o cmandapmis €C 6i00iny cmpame2iuHux
MINHCHAPOOHO-NPasosux docaiodcenv H/[I npueamnozo npasa i nionpuemruymea

imeni axademixa @. I'. Bypuaxa HAIIpH Yxpainu

Cmammio npucesyeHo 8UHAYeHHI0 0cobaugocmell opmyeants KOHYenyii npasomiproi nogedinku
3a60asaya wkoou y Cmapooaguvomy Pumi. Oxapaxmepu3osano euou npagomipHoi nosedinku 3agdasaia
wKkoou. 3’1c08aHO Npagosi HACHIOKU 3A80AHHS WKOOU HPABOMIPDHUMU OiiMU MA GUNAOKU SUHUKHEHHS
0008 ’3Ky w000 ii BIOUWKOOYE8AHHSL.

KoarouoBi ciioBa: piuMchKe npaBo, 31ifICHEHHS TpaBa, 3aBAaHHs IKO/U, CAMO3aXUCT, CaMOOOOPOHa,
CaMOYIIPaBCTBO i KpaifHs HEOOXiAHICTh, 3r0Ja MOTEPIILIOT0, HaKa3.

CrorosHi 3akoHOJaB4a po0OoTa B YKpaiHi 3IiHCHIOETECS B KOHTEKCTI MPOBEICHHS ajarnTariii
HAI[IOHAJBPHOTO 3aKOHOJABCTBa JI0 3aKOHOJaBcTBa €Bpomneiicbkoro Cor3y (mami — €C). Jnsg mporo
JOLITBHUM € He JIUILE O3HaHOMIIEHHS 31 3MicTOM 3akoHonaBcTBa €C Ta eBpoleiicbkux KpaiH—ydacHuip €C,
a i 3acaj, Ha SIKUX IPYHTYETbCA IXHE MPaBO, PO3YMIHHS HOTO «IyXy», — PUMCBHKOTO MPHUBATHOTO MpaBa, 10
HaJacTb MOJKJIMBICTh YHUKHYTH TIOMHJIOK 1 HEOOZyMaHHUX KpPOKIB MPH CTBOPEHHI €JMHOTO BCECBITHHOTO
UBiNBEHOTO mpaBa. CaMe pUMCHKUMH IOpHCTaMu OyJI0 3alpoBaKEHO NEKTHI 3000B’s13aHHS 11 KOMIICHCALIIT
MOTEPIiINM MalHOBUX BTpPaT, 3aBJaHWX BYMHEHHSIM MpPaBOMOPYIIEHHS (IENiKTy), — HAaHIepIIoro BUAY
3000B’A3aHb 3 MOMEHTY iX BUHHKHEHHs. BogHouac He Oynb-siKe 3aBJaHHS IIKOAW BH3HABAIOCS TaKUM, IO
BUYHMHSUIOCS MPOTUIPAaBHUMHU IissMu. Y mpaBi CTaponaBHbOro PuMy 3akpirurioBaincs BHNAAKH 3aBAaHHS
MIKOAM MPaBOMIPHUMHU MdiSIMH, SIKI HE HOPOMKYBald BWHHKHEHHS NENIKTHUX 3000B’s3aHb. [Ipu mpomy
BCTaHOBITIOBAJIMCS MMiICTaBU AJIsl BAHUKHEHHS! 000B’SI3Ky BiJIIKOAYBaHHS IIi€1 IIKOAN.

3a paisgHCHKMX YaciB B YKpaiHi pUMCbKe MpHWBaTHE MpaBO 1 HOro peuentis Oyiaw MpeaMeToM
BUBUeHHS nume y npaisix B. A. beka 1 O. A. Ilizonpuropu. Corofni AOCTiIKEHHS NPOOJIeM peuentii
MPOBOMATHCSA JIOCUTh aKTUBHO. BIUIMB iieli PUMCBHKUX FOPUCTIB Ha KOHIICMINK OKPEMHUX IHCTHUTYTIB i
MPaBOBHX KaTEropiil y HMBUILHOMY MpaBi YKpaiHK po3riIsiai y CBOIX JOCHIIKEHHX Taki Haykosi: I. I'. babuu,
B. B. Bacunsuenko, B. O. ['onuapenko, B. B. I'yteeBa, A. M. I'yxsa, P. M. loctnap, O. . Kyrarenanze,
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