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The paper points to the importance of improvement the monitoring system over obser-
vance of legislation in the sphere of employment, particularly in terms of non-discrimination
of employees in hiring and putting in place effective mechanisms to detect such violations.

This study also addresses the issue of lack of proper legal regulation of non-standard
employment in Ukraine, which, in comparison with the EU law lags significantly behind the
existing social relations and practical needs and requires substantial improvement.

Keywords: employment, adaptation of legislation, employment discrimination, non-
standard employment.
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J1. . FAPALEHKO,
KaHOudam topUOUYHUX HayK

TEOPISl TPYQOBUX BIGHOCUH B 3AXIOHIV FOPUOUYHIA HAYLII

Y ecmammi ananizyromecs pisni meopii'y cgpepi 0ocnioscenns punky npayi ma mpyoosux
GIOHOCUH Y 3aXIOHIU I0pUOUYHITL HaAYYi. 30Kpema, meopis CMaHOapmHux mpyoosux iOHOCUH,
AKA CMANa pe3yIbmamom iCmopUdHo20 po3eUMKY 3axXiOH020 CYCRiIbCMEA Ma MA€ NeeHi 0co0-
JUBOCMI NPABOBO2O Pe2yNIO8aNHs MPyOo8Ux GIOHOCUH, meopis (uekcibinimi abo «necman-
OapmHux (Hemunosux) mpyoosux 8iIOHOCUHY, Meopisi PehieKCUBHO20 MPYO08O20 NPAd.

Ha niocmasi komnnekcnozo 00cniodiceHHs 3aKOHO0A6CMea, HAYKOBoi nimepamypu 3poo-
JIEHO BUCHOBOK, W0 6 CYUACHOMY C8Imi CMaHOapmti mpyooesi 8iIOHOCUHU, OJisL IKUX ICIOMHOIO
Ppucoio 6yno ykaaoents mpyo0o8o20 002080py NEPEGANCHO HA HeBUIHAYEHUI CIPOK, GU4epna-
au cebe. Po36Uumor eKoHOMIKU, MexXHIuHUll npozpec, 2100ani3ayitini npoyecu cnpusiioms nosiei
HOBUX (hopm 3aiiHAMOCMI, HOBUX 8UOI8 MPYO0BO20 002080y, He NPUMAMAHHUX CIAHOAp-
MHUM MPYOOBUM 8IOHOCUHAM.

Knrwwuosi cnosa: cmanoapmui mpyoosi 6i0HOCUHU, MPYOOSULl 00208ip, HECMAHOAPMHi
mpyoosi 8iOHOCUHU, pegreKcusHe mpyoose npaso.

TI'apawenko JI. I1. Teopusi TPyI0BbIX OTHOLIEHUI B 3aNaIHON I0PHAMYECKOI HayKe

B cmamve ananuzupyromes paziuunvie meopuu 8 o6nacmu ucciedo8anus poiHka mpyoa
U MpyoosbIX OMHOWEHUN 8 3aNAOHOU Iopududeckol Hayke. B uacmnocmu, meopus cma-
0apmHubIx mpyo0oGblX OMHOWEHUT, KOMOPpasi CIMALa pe3yibmamom UCMOPULecKo20 pa3eumus
3anadno2o obwecmea u umeem onpeoeiieHtble 0COOEHHOCMU NPABOBO20 PeSyIUPOBANUS MPY-
008bIX OMHOWEHULL, MeopUs GIeKCUOUTUMU UTU (HECIMAHOAPMHBIX MPYOOBbIX OMHOUEHULLY,
meopus pegrekcugHo2o mpyooso2o npasq.

Ha ocnosanuu komniekcno2o uccnedosanus 3akoH00amenbCcmed, Hay4Hol Tumepanypol
coenam 6bl600 0 MOM, YMO 8 COBPEMEHHOM MUpe CMaHOapmuble mpyoossle OMHOUEHUS, O
KOMOPbIX CYWecmeentoll 4epmotl ObLI0 3aKIioueHue mpyo008oeo 002060pa NPEUMYUeCmEeH-
HO Ha HeonpedeNeHNblll CPOK, uciepnanu cebs. Pazsumue skonomuku, mexuuueckuii npozpecc,
27100anU3AYUOHHBIE NPOYECCbl CROCOOCMBYIOM NOAGNIEHUIO HOBbIX (YOPM 3AHAMOCMU, HOBbIX
81008 MPYO0B020 002060pA, He NPUCYUUX CIMAHOAPMHBIM MPYOOBbIM OMHOUEHUSM.

Kniouesvie cnosa: cmandapmuvle mpyoosvle OmHouieHus, mpyoosou 002080p, HeCma-
dapmHvle mpyoosvie OMHOULEHUS, PepleKCUEHOe MPYO08oe NPago.

Garashchenko L. P. The theory of labor relations in the legal science
The article analyzes different theories in the study of the labor market and labor relations
in Western legal science. In particular, the theory of the standard employment relationship,
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which was the result of the historical development of Western society and has certain peculi-
arities of the legal regulation of labor relations, the theory of flexibiliti or “non-standard
employment relationship”, the theory of reflexive labor law.

Based on a comprehensive study of legislation and scientific literature the conclusion that
the standard employment relationships, whose essential feature was making of an employment
contract mostly for an indefinite period have exhausted in the modern world, was made.
Development of the economy, technological advances, globalization processes contribute to
the emergence of new forms of employment, new types of employment contract not inherent in
the standard employment relationship.

Keywords: standard labor relationships, employment contract, non-standard employment
relationships, reflexive labor law.

I'moGamnizaitisi, IBU/IKA EKOHOMIUHA THTErpaIlisl MK KpaiHaMH, 110 € HACIiIKOM
nibepamizamii TOpriBii, iHBECTHLIH 1 TMOTOKIB KaIiTaay, a TaKOX MIBHAKUX
TEXHOJIOTTYHUX 3MiH — HEOIMIHHO BIIMBAIOTh Ha (DYHKIIOHYBaHHS Ta 3MiCT COLIi-
aJIHO-TPYRO0BOI chepu.

AKTYaNbHICTh 1 IPAKTHYHA 3HAYYIICTh JOCII/DKEHb Y il cepi BU3HAYAETHCS
PO3MAaITTSIM TEOpiii Ta KOHIEIIN TOCITIIKeHHS TPYIOBUX BIIHOCHH Y CBiTi Ta pO3y-
MiHHSIM IPOIIECIB, SKi BIMBAIOTh Ha 3MiHU TPYIOBOTO 3aKOHOJIABCTBA.

JlocikeHHsIM TPYIOBHUX BITHOCHH 3aiiManucs K B YKpaiHi, Tak i 3a ii mexa-
MH. 30cepeuMocs Ha aHadi3l JesKuX mpanpb 3apyODKHHAX yYeHUX, 30KpeMa, Ha
poborax I. boma, A. Kamnebepra, B. Jlederpa, H. Jlymana, P. Poroeckkoro,
I'. ToituOHepa, sKi KOCTILKYBaIK TeHAEHLIT y cdepi mpari Ta TpyAOBOTO IpaBa Ha
pi3HuX eTanax (OpMyBaHHS CYCIIIbCTBA INOUMHAOUM 3 KiHI XIX CT. 1 1O cboro-
JeHHs. 30KpeMa, 30CeperMO yBary Ha pO3BUTKY TEOPii pe(pIeKCUBHOTO TPYAOBOTO
IIpaBa, sSKa PO3NIsAAAE PO3BUTOK TPYHAOBHX BiTHOCHH Yepe3 MPH3MY Cy4acHOi Teopii
COLIIAIbHUX CUCTEM.

Merol0 cTarTi € 3’ICyBaHHs CyTHOCTI TE€Opill «CTaHIapTHI TPYAOBi BITHOCUHWY,
«HECTaHJAPTHI TPYIOBI BIIHOCHHIY, «pedIIeKCHBHE TPYIOBE IPaBO» AJISI PO3YMiH-
HSl CYyTHOCTI CYYaCHUX SIKICHMX 3MiH 3aKOHOJIABCTBA, L0 PETYIIOE€ BiTHOCHHH MIX
HpauiBHIKOM 1 poOOTOABIEM.

VY 3axiTHOeBpONIEHCHKIA IOpUAMYHIA Hayli iCHYIOTH pi3Hi Teopii y cdepi
JOCTIKCHHST pUHKY Tpalli Ta TPyAOBUX BigHOCHH. OMHIEIO 3 HUX € TeOopis CTaH-
MapTHUX TpynoBux BigHocuH (standard employment relationship — ckopoudeHo
SER), sixa cTasa pe3ynbTaToM 1CTOPUYHOTO PO3BUTKY 3aXiTHOTO CYCHIILCTBA Ta MAE
HEeBHI 0COONMBOCTI IPABOBOTO PErYNIIOBAHHS TPYJOBHX BiTHOCHH, IO OTPHMAlH
BiZJOOpa)XeHHS Y HAI[lOHAJbHUX NPaBOBHX crcTeMax. CTaHIapTHI TPYIOBi BITHOCH-
HU a00 cTaHAapTHA 3alHATICTE HAOYJIM TIOMIMPEHHS Y OUIBIIOCTI IHAYCTpiaTbHUX
€KOHOMIKax MpoTsAroM Oimbmioi yacTHHU XX CTOMTTI. Po3BHTOK MacoBoro mpo-
MHCIIOBOTO BHPOOHHMIITBA i KOHBEEPHHUX TEXHOJIOTiH BHMaraiu came Takoi ¢opmu
rpaili Ta 3afHATOCTI.

TpanmuiiitHo TepMiH «craHmaptHi TpymoBi BimHocuHu» (SER) 03HauyaB «cra-
OibHY, COLIAJBbHO 3aXHUINEHY, 3aleXHy Mpalio, sIka BHKOHYBanacsi IPOTATOM
IOBHOIO poOO0YOro AHS, OCHOBHUMM yYMOBaMHM $IKOI OyJIH: TPUBAIICTh poOOUOro
Yacy, oIuiara mnpari, ColiaibHi BUIUIATH Ta BPETyIIbOBaHa KOJIEKTUBHUM JIOTOBOPOM
HOPMaMHM TPYZOBOIO 1/a00 mpaBa CoLiaabHOro 3abe3neyeHns» !,
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OcobucTHii xapakTep mpaiii, ii cCTabiIbHICTh, COLIANBHI CTAHJAPTH, NIOB’sI3aHi 3
NOCTIHHMM BHKOHAHHSIM POOOTH MPOTATOM MOBHOTO POOOUYOTO JHS, € KIFOYOBHMH
eIEMEHTaMH B IIbOMY BH3HaueHHI. TiTbKM TOBHA 3aifHATICTH TapaHTye CiM’1
3apIuiaty i aJeKBaTHHI PIBEHb COLIANIBHOTO 3aXUCTY, a CTAa0LIBHICTh BITHOCHH MIX
poOoToiaBIEM i IPAIliBHUKOM IOJISTAE B YKJIAACHHI TPYOBOTO JIOrOBOPY Ha HEBU3-
HaueHUH CTPOK.

Monenb BiJTHOCHH MiX IPaliBHIKOM 1 poOOTOABIIEM, sika HaOyiIa I0pUIAIHOTO
oopMIIEHHS Y TPYZOBOMY JIOTOBOPI, YKJIAICHOTO HAa HEBU3HAYEHUH CTPOK, IepeBa-
Kaua B 3apyOikHUX KpaiHax 10 70-x pokiB XX ct. Ha 1yMKy aMepuKaHCHKOTO BYE-
Horo A. Kamiebepra, BinacTuBa cBiTOBi y nepion micist [lpyroi cBiroBoi BiliHU cTaH-
JapTHA OpraHi3allis TPYIOBHUX BiJIHOCHH CKOpIIIe € iICTOPUIHOIO aHOMAI€I0, TOI 5K
pi3HOMaHITHI HOPMH HECTAHIAPTHOI 3aMHATOCTI — 3araJbHUM IPABUIIOM 2.

3MiHH Y HanpsMi MOCTIHAYCTPiaNbHOT 1 GBI THYYKOT €eKOHOMIKH CTaB 3arajib-
HOBU3HAaHUM (akToM. BianoigHo, cerMeHT podouux Miclib, 110 IPUITYCKAIOTh Bij-
HOCHHH 3aiHATOCTI, BIIMIHHI BiJl CTAHIAPTHUX, TOMITHO 3pic. Hackinbku pi3HOMa-
HITHI (OpMH HECTaHJApTHOI 3alHITOCTi, HACTIJIBKH PI3HOMaHITHI (akropu Ta
00CTaBHHH, 1[0 BUKJIMKAIOTh PO3MUBAHHS 1 3BY)KEHHsI MacITaliB CTaHIapTHOI 3aii-
HATOCTI. Jlesiki 3 HUX JiexxaTh Ha OOI OMUTY Ha IMparto, i — Ha 0oL Mpono3u-
uii. CTpyKTypHi 3MiHH B €KOHOMIIII PO3BHHEHHUX KPaiH BEJH IO CKOPOUYCHHS YaCTKU
TPaIUIIIHHOT BEJMKOI MPOMHUCIOBOCTI, sika Oyja OCHOBHHM «CIIO)KHBAYEeM «CTaH-
JApTHUX» TpamiBHUKIB». [IIBuAKO 3pocTarodyomy cekTopy Hociyr Oynu moTpiOHi
1HII NpaliBHUKY: MPALIOI0Y] B THYYKOMY TUMYacOBOMY PEXKHMI, a 3a TPUBAJIICTIO
abo MeHiIie, abo JOBIIIE MepeAdaueHUX 3aKOHOIABCTBOM HOPM; OLITbII MOOIIBHI 1 B
pasi HeoOX1THOCTI TOCTYTIHI JUIS IIBUAKOT peasoKallii, a TOMy TaKi, II[0 MAIOTh JIAIIC
TUMYACOBUH TPYAOBUI KOHTPAKT, MOEIHYIOTh BUKOHABYI Ta MiANPUEMHHIIBKI QyH-
kuii i T. 1. [ToniOHMi XapakTep Mae i MONMUT Ha MPaLo 3 00Ky MaJHX MiIMPUEMCTB,
POJIb SIKMX Y CydacHii eKOHOMIIl MOCTiiHO 3pocTaina. [TocuiieHHs To6aIbHOI KOH-
KYpEHIIil, a TaKOX MOB’sI3aHi 3 [IUM HEBHU3HAYCHICTh, 3aTOCTPEHHS CYIICPHHIITBA 32
CIIOKMBAYiB 1 HEOOXiTHICTh CKOPOYCHHS BUTPAT, 3a)Ka IaJI 1 BiJl p0OOTOABIIIB, 1 BiJ
[PALiBHUAKIB OLTBIIOT THYYKOCTI Y TPYIOBHX BiJHOCHHAX3.

3a tBepmxeHnsaM B. I1. KoxaH, KilbKicHE 1 sIKICHE 3pOCTaHHS HETHIIOBUX (HopM
mpani BinOymocst B 3axignid €Bpomi Ta Crnonmyuenux I[lltatax Amepuku B 70-X
POKax MHHYJIOTO CTOJITTS, aje BU3HAHHS IpaBa iCHyBaHHS HECTAHAAPTHUX TPYHO-
BUX BiIHOCHH BinOynocs jiuuie Hanpukinii 1990-x — Ha mouarky 2000-x pokiB y
HOPMAaTUBHUX akTax MiKXHApOAHOI opraxizarii mparis.

Konuenis mo3ukoBoi mpartii (aHri. outstaffing — out — «mo3ay» + anri. staff —
«IEPCOHA») — MOXKJIMBICTh BUKOPUCTAHHS POOOYOI CHIIM IHILIOTO MiANPHEMCTBA,
BUHMKIIA 1 HaOyna nommpenHs B 1960-1970-x pokax y CHIA y Binnosiap Ha TeH-
JeHiii Gruekcubitizaii sk OUIBII THYYKHI MiAXiJ 0 OpraHisaiii BUpOOHHUIITBAS.
3acHOBHHMKOM Oi3HecC-TIpaKTHKK BBaXkaeThcsi Binmbsim Paccen Kemi, sikuii cTBOpUB
KOMIIaHito 3 HaJlaHHs TuM4aacoBoro nepconany «Kelly Services». [IpuHimmoBo 31a-
YyIIUM JUIS PO3BUTKY i1HYCTpii JII3UHTY IIEPCOHANTY CTaJI0 BU3HAHHS JIETITUMHOCTI
ITO3HMKOBOI Mpali MiKHApOIHOK OpraHizamielo mpaii, mo npuiHsia B 1997 p.
Kongentiiro Ne 181 i ogHouacHo Pexomenpamito Ne 188 mpo mpuBaTHI areHTCTBa
3aiHATOCTI.
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TakuM YMHOM, 3MiHH B €EKOHOMIlli Ta MOSIBa HOBUX (DOPM 3alHATOCTI IPUBEIH 10
YCYHEHHS1 0ap’epiB JjIsl TpaHCHAL[IOHAIIbHOI MOOIJIBHOCTI TOBApiB Ta KamiTaiay Ta
IiABUIICHHS m00anizanii ekoHoMikd. Li mporiecn nmpu3Benu 10 KpU3M Teopii cTaH-
JapTHUX TPYIOBUX BiTHOCHH'.

Haromicth, HaOyna po3BUTKY peduiekCHBHA Teopis TpyaoBoro mpasa (reflexive
labour law theory), sixa Oyna po3poGnena npodecopom Panbdom Poroscbkum Ta
Tonowm Binerxarerom 8. P. PoroBcekuil TOCIIKY€ TEHACHIIT y cdepi mparii Ta Tpy-
JIOBOTO TIpaBa 3 TOUKU 30py Cy4acHOI Teopil comiaibHUX CHCTeM. BiH BUKOPHUCTOBYE
Teopito cBiToBoro cycmiabctBa H. JlymMaHa i MOHATTS peQeKCMBHOTO MpaBa
TtonTepa ToiiGHepa i aHANi3y Cy4acHOTO TPYAOBOTO IpaBa Ta TPYAOBUX BiJHO-
cuH. JlocmikeHi cepr OXOIUTIOI0Th: pedIeKCHBHUN 3aXHCT 3aiHATOCTI; pediek-
CHUBHE PETYJIOBAaHHS 1 JIEpEryJIOBaHHS MONITHKKA HAa PHUHKY TIpalli Ta TPYJAOBOrO
npaBa; peIeKCHBHICTD y BUPILIEHHI TPyAOBUX CIIOPiB (KOH(IIKTIB) Ta KOH(MIKTIB
y cdepi 3aifHATOCTI; peduiekCHBHA KOOPANHALIIA Ta peai3allis COLiaIbHOTO Ta TPY-
noBoro mpasa €C; i peieKCHBHE CBITOBE TPYIOBE MPABO.

Pednekcis (B mepeknai 3 nar. — 3BepHEHHsI Ha3aj1, Ha ceOe) — 3BEpHEHHS CBiJI0-
MocCTi Ha cebe, yMKa Ipo QyMKHU. PedrnekcuBHuUil ()eHOMEH yxe Oarato3HauyHHi,
y 3arajJbHOMY BUDJISAI PO3PI3HAIOTH TPU OCHOBHMX 3HAUEHHS HOHATTA: (inocod-
CHKO-METOIOJIOTIYHE, 1HANBITyaTbHO-IICUXOJIOTIYHE Ta COLIaIbHO-TICUXOJIOTIUHE.

Io-nepiure, dinocodcbko-MeTon0I0TIUHA pedIeKCiss — YCBITOMIICHHS, OCMHC-
JNIEHHsl HayKoK camoi cebe, cBOTO mpeamera Ta Metofy. Kownemnmiro p03p06n;1m/1
Hexapr, JIokk, KaHT Ta iHIII KIACHKU q)mocoqm Ix imei narau B ocHOBY po3yMiHHs
peduiekcuBHOTO peHOMEHa B TICUXOJIOTII, Y TOMY 4ucHi i ropunuyaHoi. Y dinocod-
CBKOMY PO3yMiHHI pedieKcis — 11e TPUHIIUI JTFOCHKOTO MUCIICHHS, KUl CIPSAMO-
By€ HOr0 Ha OCMHUCIICHHS Ta YCBiJIOMJICHHS BJIACHUX (OPM 1 IIEPEIyMOB; MPEIMET-
HUH PO3IVIAJ CaMOTO 3HAHHS, KPUTHYHUI aHaji3 HOro 3MicTy 1 METOAIB Mi3HAHHS,
JISUTBHICTD CaMOMI3HAHHS, sSIKa PO3KPUBAE BHYTPIIIHIO OYJOBY 1 cCeMU}iKy JTyXOB-
HOTO CBITY JIFOJIUHH, TOIIIO.

ITo-npyre, 1e iHAMBIya IbHO-TICUXOJIOTIYHA peQIICKCis — CaMOIi3HAHHSI, CaMO-
cBizomicTh JitonuHH. TpaguuiiHO 1€ 0JJHA 3 aKTyaJbHUX TEM IICHUXOJOTIi i OMH 3
HaMBaXIMBIIINX HAIPAMIB il IPAKTHYHOTO 3aCTOCYBAHHS, B TOMY YHCIIi B FOPHIHY-
Hilt cepi. Bucoka npodeciiiHa BiMOBIAaIbHICT FOPUCTA Nepeadadae miIBUIICHIH
CaMOKOHTPOJTb, IIPOAYMaHE MPUHHSITTS PillIeHb, PO3YMIHHS CBOiX OCOOUCTHX MOX-
JMBOCTEH, 4iTKy CaMOOPIaHi30BaHICTh, @ 3HAUUTh, 1 BOJOIIHHSA pedlIeKCielo.

Io-Tpere, e couialbHO-ICUXONOri4YHA pedrIeKkcis — mocTaHOBKa ceOe Ha Micle
IHIIOT JIFOMUHM 1 PO3ayMH 3a iHIny ocoOy. CaMe B IIbOMY 3HA4YCHHI MOHATTA ped-
JIeKcii 1 BKMBAEThCS HAacaMIIEpe/l y FOPUANYHINA ICHXOJIOTII.

BianpaBHOIO TOYKOIO JUIS MOAANBIINX COIIATbHO-TICUXONOTIYHIX JTOCIIKEHb
pedutekcii crana podora Bizomoro BueHoro B. A. JledgeBpa. MareMaTHIHUI MiAXiN
JledeBpa 10 corianbHOT ICUXOJIOTIT YaCTO HA3UBAKOTh «TEOPi€r0 peduieKcii» — uepes
KJIFOYOBY POJTb, SIKY BiH BiIBOAMTH peduiekcii (31aTHOCTI Cy0’€KTa YCBIIOMITIOBATH
cebe, CBOT JyMKH, a TaK0X MaTH ySABJICHHS NP0 TyMKH iHIINX cy0’€KTiB) IIPU MOJe-
JIFOBAaHHI JIFOACHKOI MTOBEIHKH.

OnHaK OCHOBOIIOJIOXKHOIO Tpalero y cdepi TpymaoBoro npapa € «PediekcuBHe
TPYIOBE TIpaBO B CBITOBOMY CycHiibcTBi» Panbpa Porockkoro. OCHOBOW #HOTO



262 IIPABOBA JIEP)KABA ® Bunyck 28

TeOopii € TOCIIKSHHS MPABOBOi CUCTEMH K aBTOHOMHO1 (D)YHKI[IOHAIBHOT CHCTEMH,
pO3TalIOBaHOI B CYCITIBCTBI HA Till Jk€ TUIOLIMHI, IO i eKOHOMiKa, BUPOOHUYI BiJ-
HOCHHH, MOJNITHYHA CUCTEMAa. 3T1THO 3 H0ro KOHIIETIII€I0 TPaBOBa CHCTEMA CTAE CBi-
JIOMO peIIEeKCUBHO0, KOJIM BOHA BU3HAE, M0 COI[IaNIbHI JIOMEHH, SIKi BOHA CIIPSIMO-
BY€ Ha PEryJIIOBaHHS 1 Ha SKi BOHA MparHe BiAMOBICTH, € HE3AJICKHOIO ayTOMOETHY-
HOIO (CaMOOpraHi3aliifHOK CUCTEMOIO), TOAIOHOIO T caMii.

Tepmin «ayTomoesuc y mpasi» OyB 3actocoBanuii H. Jlymanom y #oro teopii
cucreM. JIymaH BUIUISE TPU BUIAM CUCTEM: 0i0JI0TiuHI (OKHBI OpraHi3Mu), ICUXIYHI
(CB1IOMICTH 1HIUBI/IB) 1 COLiabHI — BOHU 1 € OCHOBHUM IPEIMETOM HOTO TOCHi/I-
keHHs. Jlo colialibHUX CHUCTEM HaJeKaTb IiJICUCTEMH, SIKi B pe3ysbTaTi (yHKIio-
HaIIBHOT Au(epeHianii CycibCcTBa BUALTIINACS B 3aKPUTI CUCTEMH; KOXKHA 3 HUX
00po0isie iHPpOPMAILIiFO 32 OTOMOTOI 0COOIMBOTO CHENU(IYHOTO KOy, CBOIX MPO-
rpam i iiHHOCcTed. TakuMK CUCTEMaMH € TOJITHKA, PaBo, HAyKa, CKOHOMIKa, peJli-
Tisi, MUCTELITBO, OCBITa, OXOpOHa 3/10pOB’s, ciM’s1. KoxkHa (yHKIIOHAIbHA cHCTEMA
BHKOHYE CBOIO (DYHKIIIIO B CYCILIBCTBI.

i XapaKTepUCTUKU 3aKpUTOCTI cucteM H. JlymMaH BHKOPHUCTOBYE MOHSTTS
«ayTOIOE3HC», IO MEPEeKIATAETHCS K «CaMONpOAyKyBaHHs». Lle mousaTTs Oyio
BBEJICHO B TeopeTHuHy Oiojorito B 1970-x poxax Y. Marypano 1 ®. Bapena, siki
BHUKOPUCTOBYBAITU HOTO JIJIsI MO3HAYCHHSI YHIKAIBbHOI 3HaTHOCTI )KUBUX CHUCTEM ITiJl-
TPUMYBATH CBOIO aBTOHOMIIO 1 €JHICTB 32 JIOTIOMOTOI0 BIIACHHX OTIEpalliii. 3aciIyror
JlymaHa € Te, IO MOHSATTS «ayTOMOE3UC» MOXKe OyTH MOIIMpPEHe Ha COLiaIbHY
cdepy TiIbKU B TOMY BUIIAJIKY, IKIIO B SIKOCTi €JIEMEHTIB COLiaIbHOI CUCTEMH PO3-
IJSIIAaTH HE OCOOMCTOCTI, CyO’€KTH, IHAMBIIM TOIIO, a KOMYHIKaTHBHI aKTH.
CycIinbCTBO — 1€ CUCTEMA, SIKa BKIIFOUA€ BCI OCMUCIICHI KOMYHIKAaTHBHI aKTH.

BinnosigHo 1o Teopii cycninbcTBa K comianbHOi cuctemu Hikmaca Jlymana
HiBUIEHHS BHYTPILIHBOI CKIaJHOCTI CYCHiJIbCTBA IPU3BOAUTD J10 HOro (yHKIiO-
HanbHOI audepeHmianii, TOOTO BHIIIEHHS YCEpeXHHI CYCIIUIBCTBA MIiACHCTEM,
KOXKHa 3 KUX BUKOHYE TeBHY (yHkmito. Ii migcucremu Jlyman Ha3uBae QyHKIIiO-
HAJILHUMH CHCTeMaMu abo MPOCTO COIiaIbHUMHU CHCTEMaMH. BulineHHs nux coii-
JIPHUX CHUCTEM O3Haua€ BUAIICHHS, BiIOKPEMJIEHHsS OCOOIMBOrO THUIy KOMYHiKa-
1iil, ske BiIOYyBAETHCS 3aBISIKH TOMY, 0 KOKHA (PYHKI[IOHATbHA CHCTEMa BUKOHYE
CBill crienudiunmii GiHApHKUNA KO 1 CBOT IporpaMu fjis Bigbopy Ta o0poOku iHdop-
Marii. [Ipuknaau GiHApHUX KOMIB: y MPaBi — «3aKOHHUI/HE3aKOHHUIT», y TIOJITHII —
«yPS/I/ONO3HUIIIS», B €KOHOMILI — «IUIATLK/HEIUIATiINy, Y Hayll — «iCTHUHHE/IIOMUII-
KoBe». Bee, 110 BiIOyBa€ThCS B CUCTEMI, PO3IISLIAETHCS B CBITII TaKUX KOIIB, SIKI
HaJIeXarh JI0 BUOOPY OJIHI€T UM IHIIOT CTOPOHHU KOIY.

TakuM 4yuHOM, pe(IIEKCUBHICTh CIIPUSE 3aMKHYTOCTI CHCTEMH Ta ii aBTOHOMII.
V¥ cBoilt 3aranbHil Teopii conianpHuxX cucteM JlymaH po3pizHse pedIeKCUBHICTD SIK
pediieKcHBHUIT MeXaHi3M 1 peduIeKciro sIK MPOIEC CaMOCTBOPEHHS CHCTEMH’.

IIpoo6pa3 ayTonmoeTHYHOI TeXHIKH KOHTpoito ToiOHep yOadae B TPYIOBOMY
npasi. TpyZoBUM IpaBOM PETYIIOIOTHCS MIEPETOBOPH MO YKIIAJEHHIO KOJIEKTUBHOTO
JIOrOBOPY, HE HAMaraluuch 0€3M0cepelHb0 KOHTPOIIIOBATH KOHKPETHI PE3YIbTaTH,
a MparHy4y BPIBHOB2XHUTH CHJIA CTODIH, BH3HAYUTH MPOLETYPHI HOPMH i BILIH-
BalOYM Ha OpraHi3aililo uX Mneperopopis. [IpaBo BCTaHOBIIOE MapaMeTpH ISl TIPH-
HHATTA pillieHb, ajie He AUKTYE 1X. PerynioBaHHS MOBUHHO PO3BUBATHCS B HAIPAMIi
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O1IIBII MOBHOTO BUKOPHCTAHHS MPOLEIYPHHUX MPaBHJI, MAIOYA HA METiI CTBOPEHHS
OpraHi3alilfHuX CTPYKTYp, HOKIUKAHUX 3pOOUTH PETYIILOBaHI IHCTUTYTH YyTTEBU-
MU JI0 THX HACIIJKIB /ISl HABKOJHIIHBOTO CEPEIOBHIIA, SIKi BUKIMKAIOTHCS iX CIIPO-
06aMy MaKCHMIi3yBaTH CBOK) BHYTPIIIHIO PalliOHATBHOCTb.

PednexkcuBHe npaBo 03Havae, M0 MPaBO 3MIHIOE ceOe Tak, 10 BOHO CTa€ 3/1aT-
HHMM HacIpaBi CIPUSITH CAMOPETY/IIOBAHHIO B {HIIUX CUCTEMax. AKIICHT POOUTHCS
Ha HOBHUX TPOIECyaTbHUX IHCTPYMEHTAX, SIKi JAFOTh 3MOTY IIPaBy BIUTMBATH OIOCE-
PEIKOBAaHO Ha CAMOPETYIIOBAHHS.

Bonnouac, ik TpyZoBe IPaBo € YaCTUHOIO IIPABOBOi CUCTEMH i, TAKUM YHHOM,
CTBOPIOETHCS IPABOBOIO KOMYHIKAI[i€10, KOJICKTHBHI JOTOBOPH Ta KOJIEKTHBHI IIepe-
TOBOPH HAJIEXKAaTh 0 CAMOPETYJISATUBHOI CTPYKTYPU CHCTEMH BHPOOHHYHX BiTHO-
CHH, 1 OULITBLIO MIpOI, CTBOPIOIOTHCS KOMYHIKAI[IEI0 MPOMUCIOBHX BiJHOCHH.
ITepexin 10 HOBUX (HhOpPM yIpaBIIiHHS, BAKOPHUCTAHHS M SKOTO IpaBa € iHIuKaropa-
MH CaMOPETYIIFOBAaHHSL.

Takum 4UHOM, peIIeKCHBHICTh CHPUsIE 3aMKHYTOCTI CHCTEMH Ta 1i aBTOHOMIT.
30KkpeMa, TPYAOBHM IIPABOM PETYIIOIOTHCS IIEPETOBOPH 110 YKJIAJECHHIO KOJEKTHB-
HOT'O JIOTOBOPY, HE HAMararounuch 0e3nocepeIHb0 BU3HAUNTH KOHKPETHI Pe3ynbTaTH,
a MparHy4d BPIBHOBAXUTH CHJIA CTODiH, BU3HAYUTH MPOLETYPHI HOPMHU 1 BILIH-
BalOYM Ha OpraHi3amilo uX rneperoBopis. [IpaBo BCTaHOBIIOE MapaMeTpH LIS PH-
WHATTS pilliCHb, aJie¢ HE IMIEPaTUBHO peryinoe ix. PeduekcuBHe TpymoBe mparo
03Ha4Yae, 10 MPaBO 3MIHIOE ceOe Tak, 110 BOHO CTA€ 3JaTHUM HACIIPAB/i CIIPHUATH
CaMOPETYIIIOBAHHIO B iHIIUX CHCTEMaxX. AKIEHT POOUTHCS HAa HOBUX INPOLECYalIb-
HUX IHCTPYMEHTAX, sIKi Jal0Th 3MOTY MPaBy BILUIMBATH OMOCEPEIKOBAHO Ha camMope-
T'YJIIOBaHHS.

ITincymoByrouM BHKIJIaJCHE, pOOMMO BHCHOBOK MPO T€, IO y Cy4YaCHOMY CBiTi
CTaH/IapTHI TPYJOBi BiTHOCHHU, AN SKUX iICTOTHOIO PUCOIO OYyJIO YKIIaJEeHHS Tpy-
JIOBOTO JIOTOBOPY IIEPEBAKHO HA HEBH3HAYCHUI CTPOK, BHUepHanu cede. Po3BuTok
EKOHOMIKH, TEXHIYHUH Tporpec, riobai3aiiiiHi MpoIecH CIpUSIOTh MOSIBI HOBHX
(dhopM 3alHATOCTI, HOBUX BHJIB TPYIOBOIO JIOTOBOPY, HE MPUTAMAHHUX CTaHIAp-
THHUM TPYIOBUM BiTHOCHHAM.
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Garashchenko L. P. The theory of labor relations in the legal science

In Western legal science there are different theories in the study of the labor market and
labor relations. One of them is the theory of the standard employment relationship (abbrevi-
ated SER), which is the result of the historical development of Western society and has certain
peculiarities of legal regulation of labor relations, which have been reflected in national legal
systems. The standard employment relationship, or standard employment have proliferated in
most industrial economies during the greater part of the twentieth century. The development
of mass industrial production and conveyor technology were demanding exactly such form of
work and employment.

Traditionally, the term “standard employment relationship” (SER) meant “stable, social-
ly protected, dependent work, that was being performed during a full working day, the main
terms of which were: working hours, wages, social benefits, and that was regulated by the col-
lective agreement, norms of labor law and/or social security law.” The model of the relation-
ship between employer and employee, which came into legal registration in the employment
contract concluded for an indefinite period, dominated in foreign countries up to the 70s of
the XX century.

Changes in the economy and the emergence of new forms of employment resulted in the
removal of barriers to trans-national mobility of goods and capital and increasing of global-
ization of economy. These processes led to the crisis of the theory of standard employment
relations. Quantitative and qualitative growth of atypical forms of work took place in Western
Europe and the United States in the 70s of the last century, but the recognition of the existence
of non-standard employment relations occurred only in the late 1990s — early 2000s in the
normative acts of the International Labour Organisation.

The reflexive labour law theory, which was developed by Professor Ralf Rogowski and
Ton Vilthahen who explore trends in the sphere of labor and labour law from the perspective
of the modern theory of social systems, is considered.

Keywords: standard labor relationships, employment contract, non-standard employment
relationships, reflexive labor law.



