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Babaskin A. On the issue of determining the subjection of the parties to the obligation
to provide a commercial loan under the civil law of Ukraine

Unlike a loan agreement, Article 1057 of the Civil Code of Ukraine, as well as other
articles of the said Code, regulating commercial loans in certain civil contracts, as a rule,
do not contain special requirements regarding the subject structure of such agreements.
Since, according to most civilians, commercial loans are not a separate contract, but are only
a condition for a paid civil contract, the subjective composition of the parties to such an
agreement is determined by the norms of the Central Committee of Ukraine, which regulate the
relevant civil agreement. Thus, the civil law of Ukraine does not contain special requirements
to the subject structure of certain types of civil contracts with the terms of commercial credit.
Among the scientists there is a solid perception that only legal entities or individuals -
entrepreneurs can act as subjects of commercial lending. This is due, in particular, to the fact
that in itself the notion of commercial credit contains the word “commercial”’, which in turn
comes from the notion of commerce (from Latin commercium - trade), “merchant” (from the
French - commercant), “commercial activity » Given this, it can be assumed that the term
commercial in its direction tends to entrepreneurial activity.

Since at present commercial credit can be extended to a wide range of civil obligations that
can formally correspond to the features enshrined in Article 1057 of the Civil Code of Ukraine,
which may complicate the application of these norms in practice, according to the author, the
scope of the term “commercial credit” should be distinguished more clearly. To this end, it is
proposed to amend Article 1057 of the Civil Code of Ukraine by establishing in it that it is a
question of agreements, agreements between business entities.

When considering the subject of the obligation of commercial credit, the author also denies
the possibility of assigning such types of commercial credit as a prepayment or subscription
to financial services, according to which the subject restrictions on the provision of financial
services can not be applied to these relations. The author also denies the possibility of assigning
to a commercial loan commitments that arise between a business entity and a consumer arising
from the sale and purchase contracts, which are concluded on the terms of installment payment
with payment of interest.

Key words: credit, commercial loan, obligations, entrepreneur, interest.

YK 349.2
C. B. BULLIHOBELIbKA,
O0KMOp HPUOUYHUX HayK

NMPOBJIEMU 3ABE3MNEYEHHA PIBHOCTI MOXNUBOCTEN
Y KOHTEKCTI HEQONYLWEHHA OUCKPUMIHALIT Y C®EPI MPALII

Y emammi na niocmasi komniekcHo2o 00CiONCeHHs 3aAKOHOOA6CMEA, HAYKOBOI Nimepa-
mypu ma cy0060i npaKmuku ananizyemvcs nonamms ouckpuminayii. Ockinbku oane noHam-
ms MiCHO NO8 A3aHe 1 3aNeHCUms 6i0 NPUHYUNY PIBHOCMI, KOHCMAMYEMbC, WO CNPABHCHS
pieHicmb nepedbauae ne minbku HAOAHHS PIGHUX NPAG, d U CMBOPEHHS. PIGHUX MONCIUBOCTEIL.
V 36’a3Ky 3 yum posensoaromocsi npobnemu oughepenyiayii' y npagogomy pezynoeanti npayi,
201106HA Mema AKOI NONA2AE 6 MOMY, W00 THOUBIOYANIZY6aAMU 3A2ANbHY NPABOBY HOPMY U000
Kamezopill npayi6HUKi6, HAOINEHUX HEOOHAKOBUMU MONCIUSOCAMY YU 3AUHAMUX ) DISHUX
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ymMosax npayi, moomo 3adezneuumu PiHICMb MONCIUBOCHEL Y MPYOOSUX GIOHOCUHAX PI3HUX
Kamezopill npayieHUKIs.

Ha niocmasgi oocnioocenns cyoosoi npaxmuxu €C, npasosux nozuyiti Koncmumyyitinoeo
Cyoy Vkpainu 3pobneno 6ucHo80K, ujo pi6HICMb NOPYUEHA, SAKWO 8IOMIHHOCMI He MAlomb
HCOOHO20 00 EKMUBHO20 PO3YMHO20 BUNPABOAHHS.

Knrwuosi cnosa: ouckpuminayis 6 mpyoosomy npasi, nepegau, pigHicib MOXCIUBOCHell,
pieHicmb npas, ougepenyiayis y npasosomy pe2ynoganti npayi.

Buwnoseykaa C. B. IIpodJiemMbl o6ecniedeHUsI pABEHCTBA BO3MOKHOCTEH B KOHTEKCTe
HeI0NYLIeHHsI TMCKPUMHUHALUHU B cepe Tpyaa

B cmamve Ha ocHoaHuu KOMMIEKCHO20 UCCIE008AHUS 3AKOHOOAMENbCMEA, HAYUHOU
JUmMepamypul U cyoeGHOl NpakmuKi AHAIUUPYEmcs: NoHsamue ouckpumunayuu. I1ockonoky
O0aHHOe NOHAMUE MECHO CA3AHO U 3ABUCUIM ONM NPUHYUNA PAGEHCMEd, KOHCMAmMupyemcs,
UmMo NOOTUHHOE PABEHCHBO NPEOyCMAMPUBAent He MOIbKO NpedocmasieHue pagHulX npas,
HO U CO30aHUe PABHBIX 603MOJICHOCMElL. B c6s13u ¢ smum paccmampusaiomes npooiemvl Oug-
Gepenyuayuu 6 NPasoBOM pe2yruposaHuy mpyoa 2lAeHAs Yelb KOMOPOU COCMount @ mom,
umobbl UHOUBUOYATUIUPOBATL OOUYIO NPABOGYI0 HOPMY OMHOCUMETLHO Kame2opuil pabom-
HUKO8, HAOENEHHbIX HeOOUHAKOBLIMU BOIMOMCHOCHIAMU UNU 3AHAMBIX 8 PASHBIX YCIOBUAX
mpyoa, mo ecms obecneuunms paeeHCcME0 603MONCHOCMEL 8 MPYOOSbIX OMHOULEHUSX PAZHBIX
Kame2opuil pabomHuKos.

Ha ocnosanuu uccnedosanusi cyoeorou npakmuku EC, npasosvix nosuyuii Koncmumy-
yuonnozo Cyoda YkpauHvl coenam 8b1800, Umo paseHCmeo HapyueHo, eciiu OMaudus He UMerom
HUKAKO20 0OBEKMUBHO20 PAZYMHO20 ONPABOAHUS.

Knrouesvie cnosa: ouckpumunayus ¢ mpyoogom npage, NPeonoumeHus, Pa6eHcmeo 60-
3MOJCHOCIEU, PABEHCMBO NPaAs, OughgepeHyuayus 6 nPagoBoM pe2yiuposanuu mpyod.

Vyshnovetska S. V. Problems of Ensuring Equal Opportunities in the Context of
Non-Admittance of Discrimination in the Labour Field

In the article an author analyzes the concept of discrimination on the basis of comprehen-
sive research of legislation, scientific literature and case law. Since the concept of discrimina-
tion is closely related and depends on the principle of equality, it is stated that true equality
implies not only granting equal rights, but also creation of equal opportunities. Thus, the
problems of differentiation in the legal regulation of labour are considered, the main purpose
of which is to individualize the general legal norm in relation to categories of employees with
diverse opportunities or those employed in different working conditions, i.e. to ensure equality
of opportunity in the labour relations of different categories of employees.

Researching the EU case law, legal positions of the Constitutional Court of Ukraine, it
is concluded that equality is violated if the differences do not have any objective justification.

Key words: discrimination in labour law, advantages, equality of opportunities, equality
of the rights, differentiation in legal regulation of labour.

AKTYaJNbHICTb 1 IPAKTUYHA 3HAUYLIICTh JOCIIDKEHHS POOIEMH HEAOIMYIICHHS
JUCKPUMIHAILIT HA PUHKY Tpaili 3yMOBJICHI THM, 10 y cdepi TPYAOBUX BiTHOCHH
JUCKpUMIHALlIS 3a4iliae HaWBaKIMBIII, 3 TOUYKU 30pYy 3aJI0BOJICHHS (I3WYHUX Ta
JyXOBHHX MOTpeO, mpasa, cepel sSKUX MPaBo Ha MPaIlio, MPaBO Ha CBOEYACHY Ta B
MOBHOMY PO3Mipi BHILIATY 3apO0OiTHOT IJIaTH, IPAaBO Ha PIBHY OILIATY 3a PiBHOIH-
Hy Ipalfo, IPaBO Ha CTBOPEHHS MpPALliBHUKAM PIBHUX MOXIIMBOCTEH 1010 iX mpo-
(eciiiHOro 3poCcTaHHs, MiATOTOBKM, MEPENiArOTOBKH 1 MiABUINEHHS KBaidixarii,
MPaBO Ha BIAMOYMHOK, MPABO HA MOBAry J0 JIOACHKOI TiAHOCTI MpaliBHUKA, HOro
0COOMCTUX MOPAJIbHUX Ta IHIIHMX IIHHOCTEH.
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ITpoGnema HenOMyLIECHHS AUCKpUMiHaLii y cdepi mpaui Oyna mpeaMeroMm J1o-
CIIIDKeHHSI Takux ydeHuX, sk T. A. BacumbeBa, H. A. JlemennoBa, T. A. Kous-
na, A. O. Koporka, H. M. Mirina, I. C. Caxapyk, S. B. Cimytina, B. B. UykciHa,
0. B. llymosa, O. M. fpomieHxko, KUl CIyIIHO HAroJollye Ha TOMY, 1110 yAaBaHa
IPOCTOTa B PO3YMIHHI CyTHOCTI JUCKPUMIiHALI{, 1711030pHa ONEPAaTUBHICTL PO3po0-
KM MIPOTIO3HUIi# 3 11 JKBiJalii, a TAKOX XapaKTepHa JIsi OCTAHHIX PaJUKaIbHICTh
MIPUBOJIAITH /IO POTHIICKHOTO €(PEKTY — 3aroCTPEHHSI AUCKPUMIHAIIi1, BAHUKHEHHS 11
HoBux (opm'. Tomy 11st mpoGiiemMa noTpedye IPYHTOBHOTO HAYKOBOTO JOCIIKCHHS,
110 ¥ 3yMOBHIIO BUOIp TeMU myOItikariii.

Mertoro cTarTi € 3’sICyBaHHS MOHSTTS TMCKPUMIHALIIT B TPYIOBOMY TIpaBi Ta poJii
mudepeHLianii y IpaBoBOMy peryiioBaHHI Ipaui y 3a0e3re4eHHi piBHOCTI MOXIIU-
BOCTEH IpaLiBHUKIB.

He3Baxaroun Ha aKTHBHY PO3pOOKY MpOOJeM AUCKPHUMIHAIIT B paMKax Pi3HHUX
coliaJbHUX HayK (TICHUXOJIOTrii, €KOHOMIKH, COLIOJIOTil, FOpHUCIpPYIeHLii), Oararo
[UTaHb, y TOMY YUCJIi KJIIOUOBE — IIPO CYTHICTh AUCKpUMiHALii, JOHUHI 3ajMIlIa-
I0TBCSl BITKPUTHMH. Tak, OHI aBTOPH MPONOHYIOTH BKIFOYATH B MOHSTTS JHCKPHU-
MiHaIIi1 JuIre 0OMeXeHHS IPaB, 3aIHIIAl0YH 3a HOro paMKaMu miepeBarn’. 30Kpema,
I. C. Caxapyk nig AuckpuMiHaLi€elo y cdepi npaui NponoHye po3yMiTH BCTaHOBIICH-
HSI BIZIMIHHOCTEH 3aJIe)KHO BiJI aHTHAMCKPUMIHAIIIHHUX O3HAK, SIKi HE OB’ sI3aHi 3 JIi-
JIOBUMH SIKOCTSIMH OCOOM, 3MIiCTOM ITpaIli Ta T0AaTKOBUMH T'apaHTIsIMH JIJIs1 OKPEMHX
KaTeropi ocid, o MpU3BOAUTH 10 OOMEXKEHHS a00 YHEMOXKJIMBICHHS BU3HAHHS
4y peasizanii TPYZOBUX MPaB i MOPYIISHHs PIBHOCTI MOXJIMBOCTEH y chepi mpari’.

BBakaeMo, 110 TUCKpUMIHALIS B TPYIOBOMY IpaBi — I CHTYAIlis, 32 SKOT 0CO-
0a 3a aHTHJIUCKPUMIHALIHHIMHU O3HAKaMH (O3HAKaMM PACH, KOJIIbOPY LIKIpH, MOJTi-
TUYHUX, PENIriHHMX Ta IHIINX TIEPEKOHAHb, CTaTi, BiKYy, ETHIYHOTO Ta COLIaJIbHOTO
MOXO/IKEHHSI, TPOMAJSIHCTBA, CIMEHHOTO Ta MaifHOBOTO CTaHY, MICLs [TPOXKHBAHHS,
CTaHy 3II0pOB’si, IHBAJIIAHOCTI, BariTHOCTI 1 MaTEePHHCTBA, CEKCyaIbHOT OpieHTAIll,
CHoco0y KMTTS, MOBH, 30BHIIIHBOTO BUIVIAAY), HE HMOB’SI3aHHMH 3 IIOBUMH SKO-
CTSIMHM, 3a3Ha€ OOMEKEHHsI, BCTAHOBJICHHS BIZIMIHHOCTEH YW BUHSTKIB Y BH3HAHHI,
peatizaiiii a00 KOpUCTYBaHHI TPYJAOBUMHU ITPaBaMK y Oy/ib-sKiil (pOpMi, 1110 TPU3BO-
JUTh JI0 TIOPYIICHHS PIBHOCTI MOXIIMBOCTEH y cepi mpaili, KpiM BUITAJKIB, KOJIH
Take 0OMEKECHHS IpaB, BCTAHOBJICHHS BIIMIHHOCTEH YU BUHSTKIB Ma€ IPaBOMIipHY,
00’ €KTHBHO OOTPYHTOBAHY METY, CIIOCOOM TOCSTHEHHS SIKOT € HaJIe)KHUMU Ta HE0O-
X1THUMH.

Ha namy nymky, Bapto niarpumaru nosuuito 1. C. Caxapyk 3 IpuBoay TOro, 10
KaTeropilo «repeBarun» HeJOLUILHO BKIIFOYATH 710 3MICTY MOHATTS «IMCKPUMIiHALLISL
y cdepi npami». HaganHs mepeBar okpeMuM TpyrnaM oci0 y TpyaoBoMy mpasi (y
3B’S3KY 3 HEOOXIJHICTIO MiJBHUILECHHS 1X KOHKYPEHTOCIIPOMO)XKHOCTI Ha PHHKY Tpa-
i abo ocobnuBoIO cheporo TPyAOBOI JisNIBHOCTI) CHPSMOBaHE Ha MOKPAIICHHS X
MIPAaBOBOTO CTAHOBHINA, 3a0E3MEUSHHS JTOAATKOBUX MOXIIMBOCTEH JIIs peaizaril
cy0’eKTHUBHUX 1paB. HaToMicTh AMCKpUMIHALIIS 3aBXKIM Ma€ MPOTUTIPABHUI Xapak-
Tep, OCKUILKH 00MEKye a00 YHEMOMKIIMBIIIOE peallizallito TPYI0BUX NPaB Ha 3acajax
piBHOCTI. He3akoHHI epeBaru MOy Th MPU3BOANUTH JI0 AUCKPUMIHAIIIHHOTO pe3yJib-
TarTy, aJe 3a CBOEK) CYyTHICTIO HE € JIUCKPUMIHAIII€FO0.

[HIIi aBTOpPHM rOTOBI KOHCTATyBaTH HAsBHICTh AMCKpUMIiHALIi JMIIE TOAI, KOIH
BCTAHOBJICHHSI BIZIMIHHOCTEH 3/IICHIOETBCS 3 METOIO MOCTABUTH 1HIIMX YYaCHHUKIB
BiTHOCHH y MCHIII CIIPUSTIINBE MOJI0KeHHs. HepifKiCHi cuTyallii, KOJu OJHUM 1 THM
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CcaMMM IOPUCAUKIIMHIM OpraHoM JA€ThCsl Pi3HA [IPAaBOBA OLIHKA CXOXKHX (haKThy-
HUX 00CTaBHH, OJIHI 3 IKUX KBaJTi(DiKyIOThCS SIK AUCKPUMIHALIIS, IHII %K BH3HAIOTHCS
nrdepeHIIialiero mpaBoBOro PEryIIOBaHHS",

[peuenentre nmpaBo €C BCTAHOBIIOE, 1110 TUCKPUMIHALIIS 03HAYA€ BiIMIHHICTh
y HOBOZXKEHHI 3 0C00aMU Y BITHOCHO CXOXKHX CUTyallifX 06e3 00’ €KTUBHOIO 1 pO3yM-
HOTO BHIIPABIaHHS.

OCHOBHHMU Mi)KH&pOILHO -TIPABOBHMH aKTaMH y uiit cdepi € Konsenuis MOII
Ne 111 mpo }:[I/ICKpI/IMlHaI_IHO B rany31 npaul i 3anate 1958 p., Konsenuis MOIL
Ne 100 mpo piBHY BUHATOpOJY YOJIOBIKIB 1 )KIHOK 32 MPALIIO plBHOl ninHocti 1951 p.
Hopwmu mipo 3a60poHy auckpuMiHariii Mictstbesi B koHBeHIisx OOH, npucesueHnx
3aXUCTY MPaB OKPEMUX KaTeropiit ocid (xKiHOK, MIrpaHTiB, IHBaJIiliB TOLIO).

V¥ mexax €spornelicbkoro Coro3y npuiHATO ABi AupekTuBU €C, SKi CTOCYIOTbCS
muckpuminaiii — Council Directive 2000/43/EC of 29 June 2000 implementing the
principle of equal treatment between persons irrespective of racial or ethnic origin i
Council Directive 2000/78/EC of 27 November 2000 establishing a general frame-
work for equal treatment in employment and occupation.

Bapto 3a3HaunTH, 110 KpaiHH, SKi MArOTh HAHOLIbII PO3BUHYTE 3aKOHOJABCTBO
y wiit cdepi (CIIA, Benuka bpuranis, I1IBerwist), He roToBI BKJIIOUaTH B IpyIy ocio,
SIKI TAMAIAF0Th ITiJ] 3aXHUCT 3aKOHY, aOCOTIOTHO BCIX MPAIiBHUKIB 32 Oy/Ib-SIKOI0 03-
HAKOI0, HE TTOB’A3aHOI0 3 AITOBHMH SKOCTSIMH (3piCT, Bara, KOJIip odeit Tomo)’.

Tak, OpUTaHCHKHMH 3aKOHOAABEILb MIMIOB IUIIXOM BHUAIICHHS «3aXMIIEHOI Ipy-
1», SIKy BU3Hauae€ 00OMeXeHa KUIbKICTh IiJCTaB AUCKpUMiHAlLii. AKT PO piBHICTbh
(The Equality Act 2010) oxoruiroe J1eB’sITh O3HAK, 33 SIKHMHA OPUTAHCHKHIA 3aKOHO-
JlaBellb 3a00pOHMB JMCKPUMIHAIIIO: BiK, IHBAIIIHICTh, 3MiHA CTATI, IUTO0 Y LHU-
BIJIbHUM 1IUTI00, BariTHICTh 1 MATEPUHCTBO, paca, pelliris uu Bipa, CTaTh, CEKCyasbHa
Opi€eHTAaIlis.

HaromicTh ykpalHChKHI 3aKOHOABEIb TPAIMIIIHHO 3aJHINA€E MEPETiK MiICTaB
nuckpuMiHamii y 1. 2 ct. 1 3akony Ykpainu «IIpo 3acanu 3amo0iraHHs Ta OpoTHIIT
JUCKpUMiHALI] B YKpaiHi», 1isl SKOTO IOLIMPIOETHCS Ha TPYLOBI BITHOCHHY, BIIKPU-
THMS,

Yacrunoto 1 cr. 22 Kozekcy 3aKoHiB po Mpaio YKpaiHu nepeadoadeHo, mo Biji-
noBigHo 1o Konerurynii Yipainu Oynb-ske npsme abo HenmpsiMe 0OMEKEHHs IIpaB
9M BCTAHOBIICHHS MPSAMUX 200 HENPSIMHX MepeBar MpH yKIIaJeHHI, 3MiHi Ta MPHITH-
HEHHI TPYIOBOTO JIOTOBOPY 3aJIC)KHO BiJI MOXOJKEHHS, COIIAJIbHOTO 1 MaifHOBOTO
CTaHy, pacoBoi Ta HalllOHAJIBLHOI HAJIE)KHOCTI, CTaTi, MOBH, MOJITHYHHUX TOIVISIIB,
peNiriiHuX NepeKoHaHb, WICHCTBA y MpodeciifHiil criimi 4n iHImmoMy 00’ eaHaHHI
TPOMAJISH, POy i XapaKTepy 3aHATb, MiCII MPOKHBAHHS HE JTOITYCKAEThCS.

BinnosigHo o cr. 2-1 Kozpekcy 3akoHiB npo mpairo YKpaiHu 3a00pOHSEThCS
Oynb-sKa QUCKpUMiHALis y cdepi mpalii, 30kpeMa NOpYyLIeHHs IPUHIMITY PiBHOCTI
IpaB i MOXKIIHBOCTEH, IpsiMe ab0 HempsiMe 0OMEeXeHHS IpaB MPaNiBHUKIB 3aJIeKHO
BiJl pacH, KOJIbOPY HIKIpH, MOJITHYHUX, PETITiHHUX Ta IHIIMX MEPEKOHaHb, CTaTi,
TEeH/IEPHOI 1JEHTUYHOCTI, CEeKCYaJIbHOI Opi€HTalil, eTHIYHOIO, COLiaJbHOIO Ta iHO-
3eMHOTO TIOXOKEHHS, BiKy, CTaHy 310pOB’s, iHBaJITHOCTI, MiJO3PH YN HAasIBHOCTI
3axBoproBanHs Ha BIJI/CHIJI, cimeiiHoro ta MaifHOBOTO CTaHy, CIMEHHUX 000B’s3-
KiB, MicIst TPOKMBAHHSA, WIEHCTBA Y npod)ecif/'miﬁ CHIINi 4M iHIIOMY 00’ €IHaHHI
TPOMA/IsiH, Y4acTi y CTPaiiKy, 3BepHCHH:A ab0 HaMipy 3BEPHEHHS IO CYIy UM IHIIHX
OpraHiB 32 3aXHCTOM CBOIX IpaB a00 HaJaHHS MIATPUMKH IHIINM IIpaIliBHUKAM Y
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3aXUCTI IX IpaB, 38 MOBHUMHU a00 iHIIMMU O3HaKaMU, HE OB’ I3aHUMU 3 XapaKTepOM
poboTn abo ymoBamH ii BUKOHAHHS. AHAJIOTI49HA ITO3MUIIis 3aKOHOABIIS 3aKpillIeHa B
4. 1 ct. 3 mpoexty TpynoBoro xonekcy YkpaiHu.

TepMmiH «auCKpUMiHALIsA» MOXOAUTD Bill JIAT. «PO3PI3HAIO», «po3aisiio». Cro-
COBHO TPYJOBOIO IpaBa IAETbCs PO Taki BIAMIHHOCTI, sIKi 0OMEXYIOTh a0 yHe-
MOXIIMBIIIOIOTH Peai3allifo TPyJIOBHX MPaB Ha 3acajgaX piBHOCTI. PiBHICTH MOXIIH-
BOCTEW — I1e PIBHICTh YMOB JJIsl peaisallii piBHUX TpaB npariiBHUKIB. CrpaBKHs
piBHICTb Nependayae He TUIBKU HAJaHHS PIBHUX NPaB, a i CTBOPEHHS PIBHUX MOX-
nmuBocTeit. J{ist 3a0e3nedeHHs piBHUX MOXKIIMBOCTEN Ha PUHKY Tpalli piBHOCTI IpaB
HeMoCTaTHbO. J[is 3a0e3neyeHHsT PIBHUX MOMKIMBOCTEH JJISi OKPEMHX Kareropiit
IpauiBHUKIB HEOOXiAHO, 1100 BOHU Oy/IM HAAiJIEH] JOAATKOBUMMU IpaBaMH HOPIBHS-
HO 31 3BUYaiiHUMMU [IpaliBHUKaMuU. Y Takii cuTyauii piBHI MOXIMBOCTI Iepeadaya-
FOTh HEPiBHI TipaBa. Hampukia, 1uist TOro, 1100 3a0e3MeYrTH piBHI MOXKIJIMBOCTI JIJIS
JKIHOK 1 YOJIOBIKIB, YMOBH Ta MOPSIIOK MPOBEJICHHS arecTallii He TTOBUHHI CTaBUTH
IIpaliBHUKIB, SIKi epeOyBatoTh y BIAMYCTLI 10 OISy 3a JUTHHOIO, B MEHIII CIIPU-
SITJIUBY CUTYAIIFO TIOPIBHSHO 3 TpAI[iBHUKAMHU, SIKI B Takil BiIyCTII HE repedyBa-
IOTb.

VY 3axinHiil npaBoBiii TpaauIlil BUOKPEMIIIOIOTHCS J1BA OCHOBOIOIOXKHI TIXOI1
70 3a0e3TedeHHs PIBHOCTI y cdepi mpalli, a caMe: JOCATHeHHs (opManbHOi abo pe-
anpHOT piBHOCTI. SIKII0 popMaibHA PIBHICTh IPYHTYETHCS HA PIBHOMY CTaBJICHHI J10
PiBHUX TpOMaJisiH, TO peajlbHa PiBHICTH Mepeadadae audepeHiiioBanuii maxin 1o
PI3HHUX TPOMAJISH 3 ypaXyBaHHSIM 00’ €KTUBHO iICHYIOUUX BiIMIHHOCTEH MiX HUMH.
Crierrika KOHIEMIIT peanqbHOl PIBHOCTI MOJISITAE B AOCATHEHHI PIBHOCTI MOYKJIU-
BOCTEH MpaIliBHUKIB, @ HE B MEXaHIYHOMY 3pIBHIOBaHHI 1X y TpaBax. 3a TaKUX yMOB
JOCSITHEHHSI CTaHy pealibHOI PIBHOCTI OB’ SI3aHO 3 HA/IAaHHSAM [IEBHUX IE€PeBar 3 THX
YH HIIMX MUTAaHb OKPEMHUM KaTeropisM MpaliBHUKIB. 3aX0AH, CIPSIMOBAHI Ha J0-
CSATHEHHSI PeajbHOT PIBHOCTI IIJSIXOM HaJlaHHS TIepeBar OKPEMHM KaTeropisiM mpa-
[[IBHHKIB, BU3HAYAIOTHCS K MO3UTUBHI (KoMmrieHcytoui) aii. Komnencytoui aii mocsir-
HEHHS PIBHOCTI PO3PI3HSIOTHCA 3aJI€3KHO Bix iX panukanbHocTi. IloMmipHOO popmoro
KOMITEHCYIOUHX JIiif € 3a0e31eueHHs pIBHUX MOXIJIMBOCTEH IIIIXOM HaJIaHHS PI3HUM
KaTeropisiM NpariiBHUKIB OJIHAKOBUX «CTAPTOBUX MO3HIII». B iHIIOMY BUNIAJIKY Tie-
pendadaeTbesl MPUMYCOBE KBOTYBaHHs pOOOUNX Miclb UL NEBHUX KaTeropii mpa-
L[iBHHUKIB'.

OTxe, 320€3MeYUTH PiBHI MOXKIIMBOCTI TIOKJIMKAaHA TU(PEPCHIIIAIS Y IPABOBOMY
perynroBanHi nipati. Tak, y ct. 2 npoekty TK Ykpainu cepen 0CHOBHHX IPUHIIUIIIB
IPaBOBOTO PETYIIIOBAHHS TPYAOBHX BiJHOCHH 3aKPIILICHO IPHHIUII PIBHOCTI paB
1 MOYKJIMBOCTEH TMPAIiBHUKIB, Y TOMY YHCJII T€HACPHOT PIBHOCTI, IUIIXOM 3a0e3rie-
YeHHs €IHOCTI Ta Jqudepenuianii ymos npari. [onoBHa Meta audepeHtianii nousrae
B TOMY, 1100 1HIUBiyali3yBaTu 3arajibHy IpaBoBy HOPMY LI0J0 KaTeropiii mpauis-
HUKIB, HAJUICHUX HEOJHAKOBIMH MOXIIMBOCTSIMH YW 3aHHATHX y PI3HHX YMOBax
npaii, ToOTO 3a0e3Me4nUTH PIBHICTH MOXKIIUBOCTEH Y TPYIOBUX BIIHOCHHAX Pi3HHUX
Kareropii mpauiBHukiB. OnHi€I0 3 TOJIOBHUX IpoOieM € BUOip miacTaB (kpuTepi-
iB) mudepeHtianii, siki O BiAMOBITaIH 03HAKaM 00 €KTUBHOCTI, OOIPyHTOBAHOCTI Ta
CITPaBE/IIIMBOCTI.

HaiinommpeHimyuM BUAOM JUCKpPUMIHALI] Ha PUHKY Mpali € AUCKpUMiHALis 32
03HaKolo crari. Bignosigno 1o cr. 1 3akony Ykpainu «IIpo 3abe3neueHHs piBHHX
IIpaB Ta MOXKJIMBOCTEH KIHOK 1 4osoBikiB» Bif 08.09.2005 p. Ne 28661V renaepHa
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piBHICTb — piBHUII IPAaBOBUIl CTAaTyC KIHOK 1 YOJIOBIKIB Ta PiBHI MOMKJIMBOCTI JUIS
Hioro peaizarii, o gae 3Mory ocobam 000X crareii OparTu piBHY y4acTh y BCiX cde-
pax KUTTEMISITBHOCTI CyCITiTbCcTBAS,

Oco6nuBuii iHTEpec craHoBuTh pimeHHss Komitery OOH 3 nikBinanii quckpu-
MiHauii o0 XiHOoK, BuHecene 25 motoro 2016 p. y cnpasi «Citiana MenBenesa
npotu Pociiicekoi Denepartiin. [IpenmeroM posmisay craia 3akpimieHa y TpynoBo-
My Koziekci P® 3abopoHa 3aimydary KiHOK /10 OKPEMHUX BHIIIB BaXKOi 1/a00 Hebe3-
neyHoi poOoTH. AHaoriuHy HopMy MicTuTh 1 Kogekc 3akoHiB mpo mpaito Ykpainu.
Mo Bignosiguoro IMeperniky BxoauTs moHa 500 3a00pOHEHUX ISl )KIHOK BHJIIB PO-
0it. KoMiTeT BU3HAB (pakT TUCKpUMIHALIT i YKOTpE 3aKJIMKaB JICPKaBH TEPEIIIsHY-
TH TIOAI0HI MOJ0KEHHS CBOrO HAI[lOHAIBHOIO 3aKOHOAaBCTBa. KoMiTeT BBaxae, 1110
3arajibHa 3a00pOHa, sIKa 3aCTOCOBHA JI0 BCIX JKIHOK, HE3aJIe)KHO Bij iX BiKY, CiMeH-
HOTO CTaHy, 37aTHOCTI a00 OaykaHHS MaTH JIITEH, sIBIIsIE COOOK0 MOPYIIICHHS HApiBHI 3
YOJIOBIKAMH MOYJIMBOCTI MPAalEBIAIITYBaHHS i cBOOOM BUOOPY nipodecii i Mictst
poboru’.

Takox 3BUTbHEHHS MPAIFOIOUUX JKIHOK TITBKH Ha Tii MMiICTaBi, 1[0 BOHH JIOCSIITH
MIEHCIMHOTO BIKY, KM 32 HAI[IOHAJILHUM 3aKOHOJIABCTBOM € Pi3HUM JUIs )KIHOK 1 4O-
JIOBIKIB, € IMCKpUMIiHalli€l0 3a 03HaKoo crari. Pimenus Cyny €C Bin 18 nucronana
2010 p. y cipasi C — 356/09 rpyHTyeThCsS Ha TOMY, 110 4. 1 cT. 3 [upexrusu 76/207
Bix 9 mortoro 1976 p. nmpo peaizalito MPUHIKMITY PIBHOIIPABHOTO MIOBOYKEHHS L1010
YOJIOBIKIB 1 )KIHOK y MUTAHHAX AOCTYIy O pOOOYUX MicIb, IpodeciiiHoi ocBiTH Ta
MIPOCYBaHHs, a TAKOXK pOOOYMX YMOB Ma€ PO3YMITHCS SIK TAaKWH, 110 BU3HAE MTPSIMOIO
JUCKPUMIHAIIEI0 32 03HAKOIO CTaTi HAIIOHAIBHI TpaBwia, sKi, 3 TOCHJIAHHIM Ha
HEOOXI/IHICTh CTBOPEHHSI YMOB JJISI [TPALICBIIAIITYBaHHS MOJIOIUX CIICIIAIICTIB, 103~
BOJISIFOTH 3BUIBHSTH TPAIiBHUKIB, SIKi JIOCSIIIN IIEHCIHHOTO BiKy B YMOBaX, KOJIU JIJIs
JKIHOK TaKH{ BiK CTAHOBHUTH Ha 5 POKIB MEHIIIE, HIXK JIJIsl YOJIOBIKIB.

Bonnouac, sik ciaymino 3Beprae yBary 5. B. CimyTiHa, y €BponeichbKiX MiXKHa-
POIHUX aKTax Bi;:[o6pa31/1noc;l chopMOBaHE Ha IPAKTHUIl HOBE PO3YMIHHS «IIpaBa
Ha OJTHAKOBI MOXKITMBOCTI Ta OJIHAKOBE CTaBJICHH». BOHO XapaKTepH3yEThCs Hepe-
z[yc1M JKBiAII€I0 rapaHTm JUISL KIHOK y pa3i BUKOPUCTAHHS iX npaul Ha BaKKUX
1 IIKIUIUBUX pOOOTAxX Ta BiIXOIOM BiJ MPUHIMILY OXOPOHHM IIpalli 3a CTaTEBOIO 03-
HAKOI0 Ha KOPUCTb NPUHIIMILY OXOPOHHU IIpalli MaTepiB Ta OATbKIiB 1 NPALiBHUKIB 13
cimeitHuMu 0608’ s13Kkamu '’

JloBOJII TOIIMPEHUM SIBUILEM € ¥ JIMCKpPHUMIHAINS 32 O3HAKOK 1HBAJITHOCTI.
Y ubomy KOHTeKCTi piBHiCTb MOXKIIMBOCTEH XapaKTepH3yEThCA THM, IO MOXKITHEO-
HOCTaBJIeHl B 3aJICXKHICTB BijI (hakTOpiB, SKi BAHUKAIOTH Y pe3ynLTaT1 CTaBJICHHS JI0
TaKo1 JIFOJIMHYU PEINTH JIFOJCH 1 HE MIAAI0ThCS KOHTPOIIIO 3 00Ky caMoi 1€l JTFaMHN
(HanpuKJIa, BiJl HEraTUBHOTO CTABJICHHS OTOYYIOYHX JI0 IHBAIIIIIB).

3rigHo 3 mpaBoBoro no3uuicto Korcruryniinoro Cyny YkpaiHu, BCTAaHOBJICHOIO
B PsiJii CIIpaB, MPUHIIMIT PIBHOCTI HE BUKJIFOYAE€ MOKIMBOCTI 3aKOHOIABIISI ITPH PEry-
JIIOBaHHI TPYIOBUX BiIHOCHH BCTAQHOBJIIOBATH OCOOJIMBI MpaBuia, IO CTOCYIOTHCS
IIICTaB 1 YMOB 3aMIiIIEHHsI OKPEMHUX ITOCa]I, SKIIO [[LOT0 BUMArae xapakrep mpode-
CIHHOT IisbHOCTI. MeTa BIPOBAKCHHS TAKUX BiIMIHHOCTEH (BUMOT) y MPaBOBO-
My CTaryci MpaliBHUKIB MOBUHHA OyTH ICTOTHOM, a caMi BiIMIHHOCTI (BUMOTH) —
00’€KTHBHO BHUIPABAaHHUMHU, OOIPYHTOBAHHMMH Ta CIPAaBEIIMBUMHM, iHAKIIEC BOHHU
03HAYATUMYTh JUCKPUMIHAILIO.
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8 Bepecus 2005 p. BepxoBHoto Panoro Ykpainu Oyino npuitnaro 3akoH YKpaiHu
«IIpo 3a0e3neueHHs PIBHUX IPaB Ta MOXKIJIMBOCTEN JKIHOK 1 YOJIOBIKIB», y 4. 3 cT. 17
SIKOTO 3aKpirieHo: «PoboTomaBIsiM 3a00pOHSETHCS B OTONIONICHHSX (PeKiIami) mpo
BaKaHCii MPONOHYBaTH pOOOTY JIMIIE JKiHKaM a0 JIMIIE YOJIOBIKaM, 32 BHHSATKOM
crenuigyHo1 poOOTH, SIKa MOXKE BUKOHYBATHUCS BUKJIIOYHO O0coOaMH IEBHOI CTari,
BHCYBAaTH Pi3HI BUMOT'H, [JAFOYH TEpeBary OJHii i3 cTaTeid, BUMaraTu Bif oci0, ski
BJIAIITOBYIOTHCS HA POOOTY, BIJOMOCTI PO IXHE OCOOUCTE KUTTSI, IJIAHHU IIOJI0 Ha-
POIDKEHHSE TiTei»!!.

1. C. Caxapyk CIIyIIHO 3BepTa€ yBary Ha Te, [0 CTOCOBHO BHMOT 0 CTaTi B Oro-
JIOLICHHSX, TO BOHHM HE 3aBXJU € AUCKPUMiHAIIHUME. Tak, 3a3Ha4eHHS MOTpeOU
y KaHIUJATi-4y0NO0BIKy JUls POOIT, 3aCTOCYBaHHS Ha SKUX Hpals )KiHOK 3a00pOHEHa,
€ 3aKOHHHUM, X04a BUMOTH LIOJ0 KaHIUIATa-KIHKU 3aBXKIU € TUCKPUMIHAI[IHHUMHY,
OCKIJIbKH 3aKOHOJIABCTBO He repedayae 00MeKeHb CTOCOBHO Mpaili 4ooBikis. 1o
CTOCYETBCS BUMOT 0 BiKy IPETEHICHTIB, TO BOHH € 3aKOHHUMHU JIUIIE Yy BUIIAJKaX,
SIKI IpsIMO nepe0aueHi 3aKOHOJABCTBOM (HANPUKIIAJ, OOMEXKEHHS ILIO00 3aCTOCy-
BaHHJ TPaIli HEMOBHOITHIX, TPAHWYHUI BiK TIepeOyBaHHs Ha JepyKaBHil Cryx0i)'2.

Ha mincrasi ananizy cynoBoi npaktuku €C, npaBoBux nosuiiiii KoncruryuiiHo-
ro Cyny Ykpainu MOkHa 3pOOUTH BUCHOBOK, 1110 PIBHICTh MOPYILICHA, SKIIO BiJAMIH-
HOCTI HE MaIOTh YKOJHOTO 00’ €KTUBHOTO PO3YMHOTO BHITPABIAHHSI.
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Vyshnovetska S. V. Problems of Ensuring Equal Opportunities in the Context of
Non-Admittance of Discrimination in the Labour Field

In the article an author analyzes the concept of discrimination on the basis of comprehen-
sive research of legislation, scientific literature and case law. It is concluded that discrimina-
tion in labour law is a situation in which a person is subject to anti-discrimination grounds
(race, colour of skin, political, religious and other beliefs, sex, age, ethnicity and social origin,
citizenship, family and property status, place of residence, state of health, disability, pregnancy
and motherhood, sexual orientation, lifestyle, language, outward appearance), not related to
the business qualities, is subject to restrictions, the establishment of differences or exceptions
in recognition, realization and using labour rights in any form that leads to violation of equal
opportunities in the labour field, except when such restriction of rights, the establishment of
differences or exceptions has a legitimate, objectively justified purpose, the means of achieving
which are appropriate and necessary.

The author shares 1. S. Sakharuk's point of view that the category “benefits” is not appro-
priate to include in the content of the concept “discrimination in the labour field”. Providing
benefits to some groups of people in labour law (in connection with the need to increase their
competitiveness in the labour market or a particular area of labour activity) is aimed at im-
proving their legal status, ensuring additional opportunities for realization of subjective rights.
Instead, discrimination is always illegal because it restricts or makes impossible to exercise
labour rights on equal basis.

Since the concept of discrimination is closely related and depends on the principle of
equality, it is stated that true equality implies not only granting equal rights, but also creation
of equal opportunities. Thus, the problems of differentiation in the legal regulation of labour
are considered, the main purpose of which is to individualize the general legal norm in relation
to categories of employees with diverse opportunities or those employed in different working
conditions, i.e. to ensure equality of opportunity in the labour relations of different categories
of employees.

Researching the EU case law, legal positions of the Constitutional Court of Ukraine, it is
concluded that equality is violated if the differences do not have any objective justification. The
purpose of implementation of such differences (requirements) in the legal status of employees
should be substantial, and the differences themselves (requirements) — objectively justified,
grounded and fair.

Key words: discrimination in labour law, advantages, equality of opportunities, equality
of the rights, differentiation in legal regulation of labour.



