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OCOBJIMBOCTI NPABOBOIO CTATYCY roniB MICLLEBUX
OEPXABHUX AOMIHICTPALIW Y KOHTEKCTI PE®OPMU
OELUEHTPANI3ALIT BNAOU B YKPAIHI

Y cmammi eucsimnoomsca nepesacu i pusuxu npagoeoeo cmamycy 2onie micyegux oep-
HCABHUX AOMIHICIMPAYILl K OEPIUCAGHUX CYICOO8YI6 ma K NONIMuKie. Y 36 3Ky 3i 3miHamu,
eHecenumu 9 aucmonada 2017 p. 0o 3axony Yrpainu «Ilpo oeporcasny cuyxucOy», ys npobie-
mamuxa 3108y nabyna akmyanbrocmi. llumanns posenaoacmvcs y Kowmekcmi pegpopmu 0e-
yenmpanizayii énaou 8 Ykpaini.

Knrouosi crosa: eonosa micyesoi depoicagnoi aominicmpayii, oepicagrutl ciysuc6oseyb,
nonimuk, deyeHmpanizayis, npeghexm.

[epey B., Tumouwiyk B. OcodbeHHOCTH MPaBOBOI0 cTaTyca mpeaceaaTeseil MeCTHBIX
rocyI1apCTBEHHBIX AIMUHUCTPALMII B KOHTEKCTE pe)OPMBbI TeHEeHTPAIN3AIMH BIACTH B
Ykpaune

B cmamve oceewaiomes: npeumyujecmea u pucku npagooeo Cmamycd 2nas MecnHuix
20CY0apCmMeeHHbIX AOMUHUCTIPAYULL KAK 20CYOAPCIMBEHHBIX CAYHCAUUX U KAK NOTUMUKO8. B
c6a3u ¢ usmenenusmu, necennvimu 9 noaops 2017 e. 6 3axkon Yrpaunst «O cocyoapcemeennoti
cayorchey, ama npobremamura cHoéa cmana akmyaivbhou. Bonpoc paccmampusaemces 6 Kom-
mexcme peghopmul Oeyenmpanuzayuy enacmu 6 Ykpaune.

Knrwuesvie cnosa: enasa mecmuoil 20cyoapcmeeHHoOU aOMUHUCMPAYUU, 20Cy0apCmeeH-
HbIUL CLYACAUUTL, NOTUMUK, OCYEHMPATUZAYUSL, NPeheKm.

Derets V., Tymoshchuk V. Features of the legal status of heads of local state
administrations in the context of power decentralization in Ukraine

The article highlights the advantages and risks of legal status of heads of local state
administrations as civil servants and as politicians. In connection with the changes made on
November 9, 2017 to the Law of Ukraine «On Civil Servicey, this problem has become relevant
again. The issue is being considered in the context of current process of power decentralization
in Ukraine.
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prefect.

Bigmosigro no wactunu mepmoi cr. 118 Koncrutymii Ykpainu' BHKOHABUY
BIIaJy B oOnactsix i paiioHax, mictax Kuesi ta CeBacTomnoi 31iiCHIOIOTh MICIIEBI
nepxkaBHi agminicrpauii (mami — MJA). MJIA € micuieBUMU OpraHaMHu BHKOHaBYOT
BJIaJHM, SIKi B MEXax CBOIX ITOBHOBa)KEHb 3/IHCHIOIOTH BUKOHABYY BIIaay Ha TEpHU-
TOpIT BiMOBIAHOT JIMIHICTPATHBHO-TEPUTOPIAILHOI OJIMHMIII, & TAKOXK Pealli3yroTh
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ITOBHOBKCHHSI, JICJIErOBaHi iM BiINOBIAHUME pajgamMu. MJIA 040I0I0Th TOJIOBH, SKi
MIPU3HAYAIOTECS HA MOCay 1 3BUIBHSIOTHCS 3 Tocamy [IpesnaeHtom Ykpainu 3a mo-
JnaHHAM Ypsiny (dactuHa yetBepTa cT. 118 Konerutyiii).

Jnst Hayky aAMiHICTPaTUBHOIO IpaBa HE € HOBUMM AMCKYCIl 3 TaKUX IUTAHb:
SIKMI [IPAaBOBUI cTaTyC (AE€PAKABHUX CIIyKOOBLIB YU [TOIITUKIB) IIOBUHHI MaTH I0JI0-
Bu MJIA; un Moxe mpaBoBHii craryc roiiB MJIA Bu3Ha4aTHCs 3aKOHOM, YH BiH BHU-
3HAUCHHUH BUKIFOYHO KOHCTHUTYIII€10; SIK BiZI0’ €ThCSI BIINOBITHUI TIPABOBUH CTATyC
Ha opraHizauii Ta xissibHocTi M/IA 1 myOniynoi Biaagu B Ykpaini B nisiomy. CBoro
Yacy i MUTaHHS aKTUBHO OOTOBOPIOBAIINCS HAYKOBISIMHU. J[0 HUX 3BepTaimcs, 30-
kpema, H. O. Apmam, B. 1. Menpauuyk, O. 0. SIHUyK, aBTOPChKI KOJEKTHUBH i
kepiBaunTBoM H. P. Huxuuk, H. T. ToHuapyk Ta iH.

3a3HayeHa IpoOaeMaTHKa 3HOBY HalOyla aKTyalbHOCTI y 3B’SI3Ky 13 HNpUHHAT-
1M 9 sucronana 2017 p. 3akony Ykpaiau «IIpo BHECEHHS 3MiH JI0 JSSIKUX 3aKOHIB
VKpaiHu 11010 OKPEMHUX MTUTAHb MPOXOKSHHS IEPKABHOI CITYKOWM»2, BiIITOBITHO 10
sIKOTO mocaau roiiB MJIA Oynu BKIIOUEHI 10 mepestiKy rmocal, Ha siki He IMOIIUpIo-
eTbes Aisg 3akony Ykpainu «IIpo nepxaBHy ciryxOy». Lle crionykae moBepHyTHCS 10
JOCTIJKEHHS TIepeBar Ta pU3MKIB JBOX Mojeiel (D)YHKI[IOHYBaHHS IHCTUTYTY TOJIB
MJIA — nepxaBHO-ciy>k00BoT0 (IIpodeciiiHoro) um napTifHO-NOIITHYHOrO THIIIB.
3a3HavyeHi MUTaHHS MPSMO MOB’s13aHi 3 peopMoro JieleHTpai3anii Biaau B YKpa-
Tai. ToMy MeTOO CTaTTi € AOCHIPKEHHS HAJICKHOCTI mocay ronie MJIA mo mocan
JeprkaBHOI CIIyKOM UM MOJITUYHMX MOCA, 30KpeMa B KOHTEKCTi peOopMH AELECH-
Tpanizauii BIagu B YKpaiHi.

IIle B Konuentii anminicTpatuBHOi peopmu B Ykpaini 1998 p. ynepiie Oyia 3a-
(hikcoBaHa NPOIIO3UILisl PO ICHYBaHHS B OpraHax BUKOHABYOT BJIAJIM HE JIMIIIEC TTOCA/
JeprkaBHOI ciy>x0u, a i momiTHyHUX nocai. ITomiTruHi nocaay XapakTepU3yOThCs
TaKUMH O3HAKAMH: TPU3HAYCHHS HA HUX BiJOYyBAa€THCS 32 PILICHHSIM MapTiiHO-10Ti-
TUYHOT OLBIIOCTI y TapiamMeHTi a00 B IHIIKE MOXiJHUN BiJl OJMITHYHOTO MPOIECY
croci0, sk MpaBUiIo, 3 MPUB’SI3KOI0 10 CTPOKY [OBHOBaKEHb MapiaMeHTy abo Ivia-
BHU JIEPKaBU; MPU3HAYCHHS HA MOJITHYHI MOCAAN 3A1MCHIOETHCS 3 METOIO peatizarii
MEBHOI MOJIITHYHOT TPOTrpaMu; BiJICYTHI (pOpMasbHI BUMOTH JI0 HAsIBHOCTI B 0COOHM
BIJINIOBIZTHOT OCBITH Ta JTOCBily pOOOTH; € MOKJIMBICTh JOCTPOKOBOTO MPUITHEHHS
ITOBHOB&KEHb 0COOM, 1110 3aiiMa€ MONITHYHY 110Ca1y, 3 HOJMITHYHUX MiJCTaB, TOOTO
0e3 MPaBOBOr0 OOIPYHTYBAHHSI.

KoncTutynis YkpaiHu MiCTUTh HOPMH, SIKi IalOTh 3MOT'Y 00paru Juist ronis MJIA
1 IpaBOBUI cTaTyC MOJIITHKIB, 1 TPAaBOBUIL cTaTyC Jep>KaBHUX CIIyKOOBLIB. 30KpeMa,
PO MOJNITHYHUI XapaKTep CBITYUTH NpaBo 00JACHUX 1 palOHHUX paJi BUCIOBIIOBA-
TH HeoBipy rosioBi MJIA (wactunu neB’sita i gecsra cr. 118 Koncruryii). CBoro
yacy 1ie MPU3BOAMIO JI0 TOTO, 1[0 HA MPAKTUI NOTPiOHO OyJI0 MPOTrHO3yBaTH HMO-
BipHi KOH(IIKTH MK KepiBHuKamMu MJIA Ta oprany MicLl€BOIO CaMOBPSIIyBaHHS,
100 3aroOirTé 301IBIICHHIO KIIBKOCTI BUITA/IKIB, KOJH 00JIacHa YK palloHHA paja
BuMarae BizcraBku ronoBu MJIA. Kpim mporo, npusHadeHHs roiaie MJIA nBoma
MOJITUYHUMU Cy0’ €KTaMU (maBom JIep’KaBU 32 MOJAHHSIM Ypsmy) MIPU3BOJUIIO JIO
TOT0, IO IIi IOCAJIH, TO-CYTi, BKIIOYAIUCS B «IIOMITUIHUHA PO3MOALD» IS IEPEMOXK-
LB MapIaMEeHTCHKUX BUOOPIB.

TpuBanuii 4ac Ha MOJTITUYHY NPUPOAY mocaay roiaoBu M/IA BKka3yBajga KOHCTH-
TyLiiHA MPUB’sI3Ka CTPOKY iX MOBHOBAXKEHD JI0 CTPOKY MMOBHOBaYKEHD TNIABH JEpiKa-
Bu. [Ti3Himie 11 HopMma OyJia CKacoBaHa.
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ITpore npasoBuii craryc roniB MJIA sk noniTHYHUI 49U AepiKaBHO-CIY>KOOBUH
YiTKO BU3HAYEHHI He OyB, 30€pirajaocs HoeJHAHHS 1 IOMITUYHUX, 1 AePKABHO-CITYXK-
60Bux o3Hak. Crioci6 BiIOOPY Ha I1i OCaH 3aKOHOIABYO HE PEryTHOBABCS.

SIK BU3HA4YEHO YacTHHOIO Jpyroro cT. 19 Koncrutyuii Ykpainu, opranu nep-
JKaBHOI BJIaJIM, 1X OCAJ0B1 0COOM 3000B’s3aHl JISATH JIMILE HA IIJCTaBl, B MEXKax
MIOBHOBaXKEHB Ta y crocid, mo nependadeni Koncrurymieto ta 3akoHaMu YKpaiHu.
OTxe, JUIs PU3HAYCHHS HA MOCAJIM Ta 3BUIBHEHHS 3 MOCA]] TOJIiB MI[A Mae OyTh
3aKOHOJaBYO BU3HAYCHHH Bi/IIOBIHHIA CIIOCI0 BiAOOPY KaHMIATIB Ta MiACTABH [T
3BUIBHEHHS 3 IIUX 110CA[] 3 YpaXyBaHHIM IHTEpPECIB IepKaBu, HEOOX1THOCTI 3a0e3e-
YeHHs1 e()eKTUBHOCTI TIocaau roioBu MJIA.

Takuii coci6 OyB 3akpireHuit y 3akoHi Yipainu «IIpo nepskaBHy ciryxOy» Bil
10 rpymsst 2015 p.® nuisixom BimHeceHHst mocas rois MIA 10 BUILOTO KOPITYCY JIep-
JKaBHOT CiTy>:xk0u (kaTeropist «A»). Bifbip kaHauaaTyp Ha 11i mocau OyJI0 MOKIaIeHO
Ha HOBHUH KoJseriaabHUi opraH — KoMicito 3 MuTaHb BHIIOTO KOPIYCY JIEpKaBHOT
ciyx0u. IIpunarinHo 3a3HauuMo, 1110 110 i1 cKIaxy BXOISATh IpeacTaBHUKU [Ipesu-
JeHTa Ta Ypsjy, IO Ja€ 3MOTY BpaxOBYBaTW MONITHYHY To3umito i [Ipesunmenra,
i Ypsany. Koukypchuit BinOip Ha mocanu roinie MJIA MaB NMO3UTHBHI pe3yibTaTH.
Hamnpukiaz, Ha BakaHTHI TOCAAX 3aBKIU IPETEHAYBAIM KiJIbKa KAaHANUAATIB, a OTXKE,
JUTSL TIPU3HAYCHHS TIPOTIOHYBAIM KaHAUAATYypy OCOOH, siKa IOoKa3aja HalBHUILI pe-
3yabTaTd. | HaBITh Y BHUIMAIKY, KOJIX 3a Pe3yJbTaTaMH KOHKYPCY KOMICIsi HE MpOTIo-
HyBaJia )KOJHOT KaHAUJATYPH, SKIIO MPETCHACHTH HE IPOJAEMOHCTPYBaIH HEOOXi IHI
3HAHHS Ta HABUYKH, TO 1 TAKUH pe3ysbTaT KOHKYPCHOI MPOLEAYPU MOXHA BBaXKaTH
NPUIHATHAM, aJUKe BiIOIp HE TOMYCTUB MPH3HAYCHHS Ha [TOCaay ocoou, sKa e He
roTOBA JI0 BIAMOBIIHOT poOOTH.

Hopstnok BinGopy i npusHaueHns Ha nocau romis MJIA 6y npodeciiitum, Bia-
KpHUTHUM 1 1po3opuM. KoxkeH rpomastHuH Yipaiuu, akuii BIiZIMTOBiJaB BCTAHOBICHUM
3a3Ha4eHNM 3aKOHOM BHMOT'aM, MaB MOXKJIMBICTH Y3TH y4acTh y KOHKypCi Ha 3a-
WHATTS BakaHTHOI mocau rosioBu MJIA. Lle cipusiio npu3HaueHHIO Ha TOCAIU KaH-
JUJIATIB 3 KPAIlOI0 OCBITOI0, IOCBiIOM po0OOTH, a 0TXKe, 3a0e31edyBaio nepeyMoOBI
JUTSL TiSTTBHOCTI Ha mocajii rojoBu MJIA 6inbi ipodeciiHOT JTH0AnHH.

[Ipote HemonaBHO B paBoBoMy cratyci roiiB MJIA BinOymucst CyTTeBi 3MiHH.
Sk 3a3HaueHO BUIIE, 3aKOHOM YKpaiHu «IIpo BHECEHHs 3MiH 1O JESKHUX 3aKOHIB
VKpaiHu Moo OKpeMUX MUTaHb TPOXOKEHHS epiKaBHOT CIIYKOM» MOCaau TOJiB
MJIA Gynu BKIIFOUEHI JI0 TIEPETiKy MocaJl, Ha sKi He MOIIHUPIOETHCS Tisi 3aKOHYy YKpa-
fHu «IIpo mepxaBHy ciyxOy». Binnosigno, ronosu MJIA Bxe He € AepxKaBHUMU
CITy>KOOBISIMH, CKACOBAaHHMH KOHKYPCHHH MOPSAI0K 1X MPU3HAYCHHS 1 3HATI OOMEeXeH-
HS 00 1X MapTidHO-MOMITHYHOT MisuibHOCTI. TOOTO 3MiHMIIACS TOJIOBHA XapakKTe-
pHUCTHKA PaBOBOTO cTaTycy roiiB MJIA — HaNeKHICTb 0 IepKABHUX CITYKOOBIIIB.

31 3minamu 10 3akony «IIpo nepskaBHy ciy>xOy» HOPsAAOK BinOOpYy KaHIUIATiB
Ha mocaau roxmiB MJIA craB 3akpuTHM UIsl CyCHUIbCTBA. BiZIMOBUBIIKCE BiJl KOH-
KypcHOro Bifi0opy Ha mocaau roiiB MJIA, 3akoHOAABEIb HE JIMIIE 3BY3UB MOKIIU-
BOCTI IPOMaJIsiH ITOBHOIIIHHO peasli3yBaTH CBO€ MPABO Ha y4yacTh B YNPaBIiHHI Jep-
YKaBHUMU CIIPaBaMH, a i IOBEPHYB KyJIyapHHI BifOip ToJiB, IKUil 6a3yBaTHMETHCS
Ha 0COOHMCTIN BiTAHOCTI Ypsoy Ta IM1aBi ACpiKaBH, MapTIHUX KBOTAX.

JlocBin MeBHUX ICTOPUYHMX MEPiOiB BITUM3HSIHOTO JIepKaBHOTO ynpaBniHHs[
CBIJJUUTH, IO 3a HEXTYBAaHHs I[PO30PUM BIIOOPOM KaHAMJIATIB Ha MOCAIU TOJNIB
M/IA He BHKITIOYAETHCS BUHUKHEHHS KOHQJIIIKTIB Y BIIHOCHHAX BiJ IJIABOIO JIepiKa-
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Bu i [Ipem’ep-MiHiCTpOM IIpU BUPIIIEHH] TUTAHHS IPU3HAYEHHS, SKIO BOHHU € IIpeJi-
CTaBHHKAMH PI3HHUX MONITHYHHX CII. AJDKE B YMOBaX BIJICYTHOCTI JOCKOHAJIOTO
3aKOHOJIABYOTO PETYIFOBAHHS MOPSIKY MPpU3HAYCHHS roiiiB MJIA KOXEH 3 HUX MOXKe
HAIIOJIATaTH Ha CBOIH NeplIoueprosiil poui y i npoueaypi, mianopsAKOBaHOCTI Io-
1B MJIA uu 1o IIpe3unenty, uu o Ypsay. Hanpukian, Taka npakTuka Majia MicLe y
20062007 pp., 1110 BKpail AeCTPYKTUBHO MMO3HAYATIOCS HA BUPIIICHHI MATAHHS PO
MIPU3HAYEHHS.

Ha xopucTh BitMOBH Bix Bu3HaueHO1 3akoHOM Ykpainu «IIpo nep:xaBHY CIIyxk-
Oy» KOHKYPCHOI IpoLeypy pr3HadeHHs rofiiB MJIA HaBOAUTHCS apryMeHT IIO0JI0
11 HeBianoBinHocTi KonetuTytil Ykpainu. [00BHE HAyKOBO-EKCIIEPTHE YIIPABITIHHS
Amnapary Bepxosnoi Panu BBaxkae, 1110 KOHKYPCHA IpOLELypa NPU3HAYCHHS TOJiB
MJIA He y3romxyerbes 13 npunucamu Konctutynii. Ampke BianosigHo go cr. 118
Koncrutynii ronoen MJIA mpu3HauarOThCs Ha MOCaay 1 3BUIBHSIIOTBCS 3 MOCATIH
[Ipe3unenrom Ykpainu 3a noganusm Kadinery Minictpis. Tonosu MJIA nipu 3aiiic-
HEHHI CBOIX IOBHOBa)KEeHb BiAnoBinanbHi nepen [Ipe3unentom Yipainu i Kabinerom
MiHicTpiB, Mi3BITHI Ta MiJKOHTPOJIbHI OpraHaM BHKOHABYOT BJIAH BHIIOTO PiBHSI.
ToMy BiZIMOBY BiJi KOHKYPCHOTO BiZIOOpY KaHIWAATIB Ha 3rajaHi mocamu [ojgoBHE
HAYKOBO-EKCIIEPTHE YIIPaBJIiHHS BBaXKae 00IPyHTOBAHOO",

Ha nanry 1ymKy, KOHKypcHHIT Bif0ip Ha mocaau roxis M/IA He nopymryBaB HOpM
Koncrutynii Ykpainu. 3aKoHOIaBUE PETYIIFOBAHHS OPSIKY BIIOOPY KaHAMIATYp Ha
nocaau roniB MJIA, ki B OJaIbIIOMy MOAAIOTHCS YpaaoM Ha po3nin [Ipesunen-
Ty, Oy;0 BifcyTHe. 3akoH Ykpainu «IIpo mepxaBHy ciay:xOy» 2015 p. BperyitoBas
L0 TPOLICAYPY, 3alpOBaJMBIIN KOHKypcHHU BinOip. Came y Takuii crocid Oyio
3a0e3MeYeH0 BUKOHAHHS BUMOT BXKE 3raJlaHol yacTuHu Apyroi cT. 19 Koncturyii.
ITpu3HaueHHs 1 3BIIbHEHHS NIEPEMOXKIIB KOHKYpCiB 3ailicHIoBanocs [Ipesunentom
YkpaiHu 32 I0JaHHAM Ka6inery MinicTpiB YkpaiHn, sk 1e i Bu3Ha4eHo KoHCTHTY-
niero YkpaiHu.

HactynHumu HaciiakaMu 3MiH y IpaBoBoMy craryci roniB MJIA e 3arposa mpo-
deciiiHocTi Ta cTablIbHOCTI (yHKUIOHYBaHHA MJIA, a Takoxx 11 mositu3auis. OCKilb-
k1 To1oBH MJIA BTpadaroTh 3aXHIIEHICTh 3aKOHOM IO/I0 IPU3HAYEHHS Ha 5 POKIB,
sIKa ICHY€E JUIsl ICPIKaBHUX CITYKOOBIIIB KaTeropii «A» (110 y BITYUU3HSIHUX YMOBaX €
JIOBOJIi TPUBAJIUM TEPMIiHOM), BUHUKA€ PU3UK [IOBEPHEHHS INPAKTUKU 4acTOi 3MiHU
rosiiB MJIA i, BiiMIOBITHO, KEPIBHUKIB CTPYKTYPHHUX IMiapo3aiaie MJIA, Hanpukiaz,
nipu 3miHI Ypsity Ta/abo Tlpesuaenta. Came 3aXHUIICHICTD ICPKABHUX CITYKOOBIIB
BiJl BIUIMBY 3MiH MOJITHYHOTO KEPIBHHUIITBA BBAXKAETHCS OJHUM 13 KPUTEPIiB, 1110 PO-
OouTh epkaBHy cityxkOy crabiibHo. Lle Moxe nmpusBectu 10 aenpodecionanizanii
JIepKaBHOT CITy»KOU Ha MICIIEBOMY PiBHI, 1110, B CBOIO Yepry, HETaTUBHO MO3HAYUTHCS
1 Ha poOOTi OpPraHiB MiCLIEBOIO CAMOBPSIIyBaHHSI.

Ockinbku rogou MJIA Bxe He OyayTb Jep>KaBHUMMU CIIyKOOBISIMU, HA HUX HE
MONINPIOBAaTUMEThCsl BUMOra 3akoHy Ykpainu «IIpo nepkaBHy ciy:xOy» Ipo mo-
JITHYHY HEYNEPEIKCHICTh — HEIOMYIICHHs BIUIMBY TONITUYHUX TODISAIIB Ha Iii
Ta pILIEHHs JIeP>KaBHOTO CIIy>KOOBII, a TAKOXK YTPUMAHHS BiJ AEMOHCTpALii CBOro
CTaBJICHHS JI0 MOJIITHYHHX MAPTiif, JeMOHCTpaNil BIACHHUX MONITHIHHX ITOTVISIIB ITi
Yyac BUKOHAHHS 11OCaoBUX 000B’s13KiB (11. 8 cT. 4 3akoHy Ykpainu «IIpo nepxaBHy
ciyKOy»).

[le no npuitnatrs 3akony Yipainu «IIpo aepxaBHy cny>K6y» 2015 P JIOCHIiHU-
KM KOHCTATYBaJIH, III0 10 OCHOBHHX MPOOJIEM PO3BUTKY MICIIEBUX OpraHiB BUKOHAB-
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4Oi BJaJy 3arajbHOI KOMIICTEHIii, 30KpeMa, Hajlexarb HeJ0CTaTHE 3a0e3MeueHHs
MJIA ¢yHkuii npencraBHHNOTBA AepxaBu. BigmosinambHicTs MJIA 3a BHpimeHHS
COI1iaJIbHO-CKOHOMIYHUX 1 TYMaHITApHUX MUTaHb PO3BUTKY TEPUTOPIi B Oararbox
BUIIAJIKaX MM030aBysie TX MOXIIMBOCTI 3aliMaTh HEYINEpEIKECHY JICPIKaBHHUIIBKY TI0-
3U1Li10, 00’ €KTUBHO 1H(GOPMYBATH JepKaBHI OPraHU BUIIOTO PiBHS PO CTaH CIpaB
Ha Micisx. KpiM Toro, KepiBHUKH JiepKaaMiHICTpalliil MPU3HAYAIOTHCS IEPEBAKHO
i3 MPEACTaBHUKIB MICLEBHUX €JIT, TOMY B LIEHTPAJIBHUX OpraHax Jep»KaBHOI BiaJu
BOHU 3r0JIOM JIOO110I0Th IIepeayciM MicueBi inTepecu. OnHiero 13 IpoOIeM po3BUTKY
MICIIEBUX OpraHiB BUKOHABYOI BIIAJM 3araibHOT KOMIETEHIIT TAKOX € CKIAIHICTh
cTalIJIbHOTO TIPE/ICTABHUIITBA JCPKABU T'OJIOBAMH JICPKaIMIHICTpALI yHACHIIOK
nomitu3anii nux nocaja. ®akTHUHO MPU3HAYCHHS 31HCHIOETHCS il BIUIMBOM Iepe-
Ba)KHO MOJIITUYHHX YHHHHKIB’. Ha Hamry gymKy, BiIMOBa BiJ{ Iep:KaBHO-CITyKO0BO-
ro crarycy roiie MJIA yckJIaaHUTh HeylepeDKEeHe MpeicTaBIeHHs rojoBamu MJIA
came JIepKaBHUIIBKOT MMO3HIIiT, @ He MO3UIIi{ BiIOBIAHOT MOMITHYHOT cuiH (maprii).

HoBe 3akoHOaBUE PEryiiOBaHHS MICTUTh 1€ OXUH pu3uK. l'onoBa MJIA Bxe
He OyJe KepiBHUKOM JiepaBHOI city:x0u. B amapari MJIA Tta Tl cTpyKTypHUX ITiJI-
pO3Iinax KepiBHUKOM JICp’KaBHOI Ci1y)kOu Oyzie KepiBHUK amapary (KpiM CTPYyKTyp-
HUX IiAPO3ALNIB 31 CTATYCOM IOPUAUYHHUX OCi0 MyOnivHOrO IpaBa, L0 € OKPEMOIO
po0IeMOI0, BapTOIO JOCTIKEHH:). Baxxko He moroguTHcs 3 mo3umieio ['oroBHOTO
HAyKOBO-CKCIIEPTHOTO yrpaBiiHHs Anapary BepxosHoi Pamu Ykpainwu, mo Hami-
JICHHS KepiBHUKA arapary MJIA NMOBHOBa)XCHHSIMHM KEPIBHHUKA JICPIKABHOI CITyKOU
(akTHYHO HaJIiIsle HOTO ITOBHOBAXCHHSMH O (hopMyBaHHIO ckyaxy MJIA, mo He
30BCIM Y3TOIDKY€EThCs 3 pumcoM cT. 118 Koncturymii Ykpainu, BiAOBIIHO 10 KO-
ro ckimax MJIA dopmyiots roosu MTA®.

Ockinbku ronoBd MJTA (akTHYHO NPECTABIATUMYTh HE JIEPIKaBy, a IIEBHY MO-
JITAYHY CHITY, HE BUKJIFOUYEHI iX KOH(IIKTH 3 OpraHaMy MiCIIEBOTO CaMOBPSITyBaHHS
B 00J1acTsIX 1 pailoOHaXx, SKIO BOHHM HAJEXarTh J0 PI3HUX MOJITHUHUX cuil. [le Moxke
TMPU3BECTH JIO TOTO, IO 3MEHINATLCS [IAHCH HA MPABOBE YCYHCHHs MPOTAIMHU B
JePXKABHOMY MEXaHi3Mi — B YKpaiHi J0CI HeMa€ IepXKaBHOIO HAIIALY 32 3AKOHHICTIO
aKTiB OpPraHiB MICIIEBOTO CAMOBPSIYBaHHSI (T06T0 MexaH13My pean13au11 YaCTHHU
npyroi ct. 144 Koncrutyiii). Skio npu anoiitTiuHoMy KepiBHHKOBI MJIA (ananory
(bpaniy3bkoi Mozeni npedeKTa) JUCKYCIio PO HEOOXIAHICTh 3alIPOBAPKEHHS TaKo-
rO HaDJISAY e MOYKHA OYJ10 JIOBECTH JI0 TO3UTHBHOTO PE3YIIbTaTy, TO Terep Ha HhOro
3 OOKy MapTiHHO-TONITHYHKUX To1iB MJIA MiciieBe caMOBpSITyBaHHsI HABPSIJ| UM TI0-
roIuThCs. SIKIO Takuil HAarIs[ Bce 3K Oy/ie BIPOBAIHKEHO, TO MOYKHA POTHO3YBATH
30inbIICHHS KOH(IIIKTIB HA MicieBOMY piBHI Mixk MJIA i MiCIIEeBHM caMOBPSTyBaH-
HsaMm. He BukiroueHo, 1o ronosu MJIA, Maroun npaBOBUi cTaTyc MOMNITHKIB, OYIyTh
O1IbLI CXWIIBHI JI0 3JI0B)KUBAHb CBOTMHU ITOBHOBA)KCHHSAMH 100 HATIISY 32 aKTaMH
OpraHiB MiCLIEBOIO CaMOBPSAYBaHHS, HXK KOJIM TaKi (PyHKIIT BUKOHYIOTbCS HUMMU SIK
JIepPIKaBHUMH CITY)KOOBIISIMH.

He 3Bakaroun Ha Te, 1m0 ronoBu MJIA peanizyroTh Ha TepUTOPii paiioHy uu 00-
JIACTI TIONIITUKY Ypsily, BUKOHYIOTh 3aKOHOAABCTBO, OPIEHTYHOYHMCh Ha BiANOBIIHI
MOJITHYHI HACTAaHOBH, IIPAKTHUKA MMPABO3aCTOCYBAHHS JJOBOAUTD, IO OB JTOLLITb-
HO Oy;i0 O 3aJMIIMTH 32 HUMH CTaTyC ACpKaBHHX CIyKOOBIiB. Ha 11¢ BKa3yTh
i moBHOBaxkeHHs1 roniB MJIA, mro 3akpiruieHi B Koncrutynii Ykpainu ta B cT. 39
3akoHy Ykpainu «IIpo micreBi JepskaBHi aaMiHicTpamii»’, a TaKoXk Ti 3aBAaHHS, IO
nocrasieHi nepeq M/IA 3a3HadyeHnM 3akoHOM: 3a0e3rnedeHHs BUKOHaHH KoHcTH-
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Tyuil, 3akoHiB Ykpainu, aktis IIpe3unenta Ykpainu, Kabinery Minictpis Ykpainu,
IHIINX OpraHiB BUKOHABYOI BIIAJH BUIOTO PIiBHS; 3aKOHHOCTI 1 IIPaBOMOPSIKY, O-
JIepKaHHs TpaB 1 cBOOOJ TPOMAJIsIH; BUKOHAHHS JCPKABHHUX 1 PEriOHaIbHUX IMPO-
rpaM COLIaJIbHO-eKOHOMIYHOI'O Ta KYJIBTYPHOTO PO3BHUTKY, IPOIpaM OXOPOHH J0-
BKULIA, @ B MICUSX KOMIIAKTHOTO MPOXHMBAHHS KOPIHHUX HApOJIB 1 HAallIOHAJIBLHUX
MEHIIMH — TaKoK Mporpam ixX HalliOHAJBLHO-KYJIETYPHOTO PO3BHUTKY; IiATOTOBKU Ta
BHUKOHAHHS BiJIIOBIIHUX OFO/KETIB,; 3BiTy PO BUKOHAHHSI BIJIMOBITHUX OIOIKETIB
Ta TPOrpam; B3AEMOZIT 3 OpraHaMu MiCLIEBOr0 CaMOBPsIYBaHHSA; peaisaii HIIIX
HaJlaHUX JIEPKABOIO, B TAKOX JIENIETOBAHUX BIAMOBIIHUMHU pajiaMu [OBHOBAXKEHE.
MJIA € opraHoM BUKOHABUO{ BJIaJiH, 10 Peaji3ye JepKaBHY MOIITHKY, TOMY KepiB-
HUK M/IA NOBHHEH MaTH CTaTyC AEPHKABHOTO CIIyKOOBIL, a HE MOMITHKA.

Otxe, y nutanHi crarycy roais MJIA VkpaiHa nosepHynacs 10 BUOOPY Mix
(paHIy3bKOI0 Ta MOJBCHKOI0 MOJICISIMU TPEICTABHUKIB JIEP:KaBU B PErioHax i pa-
rionax. Jlocein ®panuii cBigUUTh, MO (QpaHIly3bKa MOJIENb «IpedeKToparbHOro
TUILY», KO (PYHKII] IPeACTaBHUKIB JepKaBU BUKOHYIOTb Ipogeciiiti ciyx00BLi,
€ 3HAYHO e(EKTUBHINIOI. 32 TAKHX YMOB MICIIEBE CaMOBPSIyBaHHS Ma€ yCi MOX-
JIUBOCTI JUIsl «0€3KOH(IIKTHOTO» PO3BUTKY, a IHTEPECH JCp:KaBU OyayTh 3aXHUIICHI
3aBASKU HAJICKHOMY [EP)KaBHOMY HamIAy 3a aKTaMH OpraHiB MiCLEBOIO CaMo-
BpsiayBaHHs. HaTOMICTh y MOJBCHKiM MOJIENi MOMITHYHUX TPECTABHUKIB YPSIy Y
BOEBOJICTBAX KOH(IIKTH 3 PEriOHaJbHUM 1 MICIIGBUM CaMOBPSIIyBaHHSIM € JOBOJII
3BUYHUM SIBHILCM.

ITo36apnenns roniB MJIA crarycy nep:kaBHUX CIY>KOOBLIB, Ha Hally JyMKY,
MO)KE HETaTHBHO IO3HAYUTHUCS Ha MpoLecax IeleHTpaji3auii BIaay, o BigOysa-
10ThCs B YKpaiHi. BapTo BpaxyBatu €BponeicbKuii 10CBia, po30y10ByBaTh B YKpaiHi
HalO1IbII e(heKTUBHY MOJIEJIb BN TA IOBEPHYTHUCS JI0 3aKOHOIaBYOT0 3aKpiIlIeH-
Hi 3a ronoBaM# MJIA crarycy mepKaBHUX CITyXKOOBIIB.
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Derets V., Tymoshchuk V. Features of the legal status of heads of local state
administrations in the context of power decentralization in Ukraine

In accordance with Article 118 of the Constitution of Ukraine, executive power in oblasts
and districts, cities of Kyiv and Sevastopol is carried out by local state administrations
(hereinafter — LSA). LSA are local executive authorities that, within the scope of their authority,
exercise executive power in a territory of respective administrative-territorial unit, and also
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exercise powers delegated to them by respective councils. LSA are chaired by the heads that
are appointed and dismissed by the President of Ukraine on the Government s submission (part
four of Article 118 of the Constitution).

For the study of administrative law there is no new discussion on the following issues:
which legal status (civil servants or politicians) should have LSA chairmen; whether the legal
status of LSA heads have to be determined by law, or only by the Constitution; how will the
respective legal status affect the organization and activities of LSA and public authorities in
Ukraine as a whole.

Mentioned problematic issues have become relevant again because of the adoption of the
Law of Ukraine «On Amendments to Certain Laws of Ukraine Regarding Certain Issues of
Civil Service» on November 9, 2017. According to this Law the positions of LSA heads were
included to the list of positions that are not covered by the Law of Ukraine «On Civil Service».

The Ukrainian Constitution contains the rules that stipulate both the legal status of
politician and the legal status of civil servant for the LSA heads. Neither the political status of’
LSA heads nor their civil service status were clearly defined. The combination of political and
civil service statuses’ characteristics remained. The selection method on these positions was
not regulated as well.

Such a method was enshrined in the Law of Ukraine «On Civil Service» of December 10,
2015, by assigning the heads of LSA to the higher civil service (category «A»). Competitive
selection for the LSA heads had positive results.

Recently, however, significant changes have taken place in the legal status of LSA
heads. The heads of the LSA are no longer civil servants, the competitive procedure for their
appointment has been canceled and restrictions on their party and political activities have
been lifted. That is, the main characteristic of the legal status of heads of LSA — belonging to
civil servants has changed.

The experience of certain historical periods of the national governance shows that
neglecting a transparent selection of candidates for the posts of LSA heads leads to conflicts in
relations between the President and the Prime Minister on resolving the issues of appointments
if they are representatives of various political forces.

Another consequence of changes in the legal status of LSA heads is the threat of
professionalism and stability of LSA functioning, as well as its politicization, which will
negatively affect the work of local self-government authorities.

The new legislative regulation bears another risk. The LSA heads will no longer be heads
of civil service. In the apparatus of LSA and its structural subdivisions, the head of civil service
will be the head of the apparatus (except for the structural units with the status of public
legal entities, which is a separate problem to research). Empowering the head of the LSA's
apparatus with the authority of the head of civil service actually gives him the authority to form
the LSA, which is not entirely consistent with the provision of Article 118 of the Constitution of
Ukraine, according to which the membership of the LSA is formed by the heads of LSA.

Since the LSA heads actually represent not a state, but a certain political force, their
conflicts with local governments in the regions and districts are not excluded if they belong to
different political forces. This may lead to a reduction in the chances of eliminating the gap
in the state mechanism — Ukraine still has no state supervision over the legality of local self-
governments acts.

In our opinion, the elimination of the LSA heads of the civil service status may have a
negative impact on the processes of decentralization of power in Ukraine. It is worth to take
into account the European experience, to develop the most effective model of power in Ukraine
and return to the legal status of civil servant to the LSA heads.

Key words: /ead of local state administration, civil servant, politician, decentralization,
prefect.



