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the treasure. 

Currently, the “Hadrian’s division” is implemented in the majority of e ective civil codes 
based on Roman law but this provision often comes into con�ict with administrative legislation 
governing the procedure for the casual archaeological �nds. Said contradiction lies in the 
conceptual sphere. The Roman law as well as the engendered by its in�uence legal tradition 
estimate treasure primarily from the point of view of its property value. In this framework, the 
governmental attempts to legitimatize its claims on appropriation of treasure (whole or in part) 
are based on the same reason. 

In the similar pattern, the contemporary Archaeological law of many countries 
often establishes an administrative procedure relating to the accidental discovery and 
appropriation of any archaeological �nd by the state or a similar public entity. However, the 
approach in the second case is based not on the property but on the scienti�c and cultural 
value of the object. 

Key  words: treasure, “Hadrian’s division”, Roman law, Archaeological law, treasure 
hunters.
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Khudoiar L. V. Origins of the principle of equality in the European constitutionalism 

of the late XVIII - early XIX century. 
The problem of establishing the principle of equality in European constitutionalism 

is highlighted. The content of the liberal-democratic concept of the principle of equality 
in the �rst constitutional acts of France, Spain and Belgium is analyzed. The relationship 
and interdependence of the principle of equality with the principles of a liberal democratic 
constitutional system, such as freedom, democracy, sovereignty of the nation, inviolability and 
inalienability of natural human rights, equality before the law, etc. are revealed. 

Key words:  the principle of equality, European constitutionalism, freedom, equality, the 
Declaration of human rights and citizen in 1789, the onstitution of France in 1791, the 
Constitution of Spain in 1812.

       
     1789–1804 . , -

         
  ,     . 

-         -
 V  .    ,    

. . 1,    – « »  « » 2. 
        

   ,       -
   .    -

  . , . , . , .     -
  ,      

:    ,  ( , , , -
,  )  3. 

       -
 -      «   

  » ( . Declaration des Droits de l’Homme et du Citoyen 
de 17894),     1789 .  -

     .  2003   
     « ’  ».

        -
.       ,   -

 1789 .,   , ,     
 ,  ’       -

.  . 1  : «     
    .      

   ». ,   : «  -
    ,    :    

    ,   ,     
    .     

   ( . 4).     ,   
. ,    ,  ,      

  ,     ( . 5)».
          
’    . ,  . 2  : 

«    ’      ’ -



 3 •    .     211
  .   , ,    -

».     ’   ,  
          
  .  . 17 : «    -

   ,       ,  
  ,        

   ».
         

    .  . 3  -
: «    .  ,     

 ,      ». 
        -
        .  

. 6  : «     .   
           -

.      ,        

.             
  ,   ,       -  -

,  ,      ».  
    : «     

,   ’  ,   ,  
,     . ,  , , -

     ,  ,   
,      ,   

:    ,    ( . 7).   
  ,     ;     

 ,    ,     -
 ,    ( . 8).    , 
    ,     , -  -
         

   ( . 9).       ,  
,       ,  

 ( . 10)». 
         

. , : «         -
   :      -

,   ,       
 ,   ( . 11)». 

        , 
’       : «    -

    :     
  ,     ,    ( . 12).  -

          . 
        -

    ( . 13).      -
        ,  -

 ,       , , 



212   •  30

    ( . 14).    ,   
       ( . 15). -

,          ,   
 ( . 16)». 

  ,    1789 .  
      3  1791 .,   -

: «         . 
        

.        
 ’   .   , ,    

.     .      
        .   

       ,     ,   
 ,   .         
       ,       

   -   ,     
 » 5.

       : 
    ,   ’   -

 ,   ,  ;   -
,    ;     ;  

       -
    ;    

    .    
 ,       . -

   ,  ,  ,   -
,   ,   ,  ,   

,     ,   ,  -
   ,       

 ,    ,  , -
       ’ .    

 ,   -   .     
,            

  ,    .      
 ,  ,    .   

    ,  -   ’ ,  -
    6.

     1793 .      -
    . , , 

     .  ,   
     ’   ( . 1);   

 , , ,  ( . 2);        
 ( . 3);      ,   ,    -

  ,    ,     
  ( . 7);  –       -

:   ,     ( . 8);   
      ,   ( . 



 3 •    .     213
9);    -   , , ,  

-   ( . 17);        
   ,       :   -

 ;    ,    ’   
  ,       ( . 18);  

       ;    -
    ,     

   ( . 22);      ,  
      ;   -

    ( . 23);  ,    
         -

   ( . 24);       
   ;      -
 ,     ( . 31);    

         , 
   ( . 32);     -

    ( . 33);       
     ;   

         ( . 34);  
   ,          

    ’  ( . 35).    
     («  ,  -

  ,       -
»   ’   (  ,  ’  ). 

     , , , 
,    ,    

,  ,  ,   , 
 ,  ’    ,   

  ( . 122)7. 
  ,  ,     -

      1791 .  1793 .   « -
 »  «  ». ,  . 7–10  -

: «       .  
  .     -

 ,   , ,   
.     »8. 
  ,      -

     : ,    
     ;  , 

, , ;   . 
      V  . -

    ,     1812 
. ( ),    ( )   12 -
 1812 .    . . ,     1812 

     1791 .      
. ,    . - -   .   

     1791  1812    



214   •  30

     «    »9.  ,  
 ,       -

  ,     ,     
 10. ,   . . ,   -

-     . .   . .   
   11.

  1812 .     -
 ,        ,    . 

     ( . 3).    
        ( . 12). 

 ,   ,   ,  -
   ,   ( . 13). ,    

, ’        .  -
   .    « », « », 

« »     ( ,  . 
13).           

,        , , . 
  1812 .     , -

 ( . 3),     ( . 247),  ’  
         , 

    ( . 173)   .  -
  ’         

        ( . 8, 339),   
( . 9),    ( . 361),      

 ( . 7),     ( . 6)12.
     1791 .,   

   « »  « »:    
        ( . 23), 

     .  1812 .  
      : , , . 

       .   ( ) 
      ,     

       ( . 35).    
    .    , 
          

,    –  25-   ( . 45, 75). 
 ,  1830 .          

 ( . 6 . 25).      1812 .  -
   1791,  ,      

 13. 
        -

  7  1831 .      -
:   ;      

( . . 6  8);   ( . 7);     -
 ( . . 10–12);  ,    -

   ( . . 14–16);         
  ( . 17);      ( . 18);  



 3 •    .     215
  ( . 19);   ’   ( . 20)   

     ( . 21);   ( . 22)  
  ,     ( . 23);  -

  ( . 50, 56)14.
,  ,        

  V  –   .   - -
     ,  

       -
    ’    .    

     ,    -
      .

   ,     -
   V  –   .     : 

     ’     ; 
    ;       -

;   , ,    ;  
, ,    ;    -

 ,      ;  
   -  ,   ;   

    ;  ;   
    ;      -

      (  ’     
      );   
  ;     (   1793 .); 

        ;   ; 
     ,    ; 
 ’  .

  ,       -
        -

-    –   . .
              -

.       «  » -
   (   , «   »,  

  ), ,   ,     -
         

,      « ».

1.    –    ;   
.       .   

-  .    «   
 ».   . .     

 ,        6 
 1879 . 2. .:  . .   . .  : . 

1-9 / . . . . 4 : [      
: . 1]. ., 1900. VII, 816 .  3.  . .      

 :    //  .  : 
  .  5. .: -     . . .   , 

2014. . 271. 4. Déclaration des droits de l’Homme et du citoyen de 1789 // http://www.textes.



216   •  30

justice.gouv.fr/textes-fondamentaux-10086/droits-de-lhomme-et-libertes-fondamentales-10087/
declaration-des-droits-de-lhomme-et-du-citoyen-de-1789-10116.html 5.     

  . .1.  . . . . . .:     
, 1990. . 112. 6.  . . 113–114. 7.  . . 217–227. 8.  . . 

219. 9.  . .    , 1812 . //
. 2002.  2 (241). . 175–186.  10.  . .   

1812 .       //  ,  
 , 2012,  4. . 139.  11.  . .   

 : .- .  / . . - . , 2009. . 38–39. 
12.  . .     … . 178. 13.  . 

. 181–182. 14.      .  1. 
. . . . .:  .  . , 1905. . 85–88, 91. 

References
1. Hradovs kyy Oleksandr Dmytrovych – profesor prava i publitsyst; dvoryanyn rodu 

Hradovs kykh. Zakinchyv druhu kharkivs ku himnaziyu ta Kharkivs kyy universytet. Vykladav 
v Sankt-Peterburz komu universyteti. Avtor kapital noho doslidzhennya «Nachala russkoho 
hosudarstvennoho prava».Pid kerivnytstvom O. D. Hradovs koho bula napysana persha 
konstytutsiya Bolhariyi, ukhvalena na ustanovchomu zasidanni Narodnykh zboriv Bolhariyi 
6 kvitnya 1879 roku.2. Dyv.: Gradovskiy A. D. Sobraniye sochineniy A. D. Gradovskiy 
T. 1-9 / A. D. Gradovskiy. T. 4: [Gosudarstvennoye pravo vazhneyshikh Yevropeyskikh 
gosudarstv T. 1]. SPb., 1900. VII, 816 s. 3. Muzyka I. V. Henezys pravovoho svitohlyadu v 
uslovyyakh transformatsiyi moral nosti: istoriya ta perspektyvy // Al manakh prava. Pravovyy 
svitohlyad: lyudyna i pravo. Vypusk 5. K .: In-t derzhavy i prava im. V. M. Korets koho 
NAN Ukrayiny, 2014. S. 271. 4. Déclaration des droits de l’Homme et du citoyen de 1789 
// http://www.textes.justice.gouv.fr/textes-fondamentaux-10086/droits-de-lhomme-et-libertes-
fondamentales-10087/declaration-des-droits-de-lhomme-et-du-citoyen-de-1789-10116.html 
5. Dokumenty istorii Velikoy frantsuzskoy revolyutsii. T.1. Otv.Red. A.V.Ado. M .: Izdatel’stvo 
Moskovskogo universiteta, 1990.S. 112. 6. Tam zhe. S. 113-114.  7. Tam zhe. S. 217–227. 
8. Tam zhe. S. 219.  9. Alekseyeva T. A. Politicheskaya konstitutsiya ispanskoy monarkhii, 
1812 god. // Pravovedeniye. 2002.  2 (241). S. 175–186.  10. Fedorov M. V. Konstitutsiya 
Ispanii 1812 g. i yeyo vliyaniye na latinoamerikanskikh konstitutsionalizma // Vestnik RUDN, 
seriya Yuridicheskiye nauki, 2012,  4. S. 139.  11. Didikin A. B. Istoriya konstitutsionalizma 
v Rossii: Ucheb.-metod. posobiye / Novosib. gos. un-t. Novosibirsk, 2009. S. 38–39.  12. 
Alekseyeva T. A. Politicheskaya konstitutsiya ispanskoy monarkhii ... S.  178.  13.  Tam zhe. S. 
181–182.  14. Teksty vazhneyshikh osnovnykh zakonov inostrannykh gosudarstv. Chast’ 1. Per. 
F. F. Kokoshkina. M .: Izdaniye M. i S. Sabashnikovykh, 1905. S.  85–88, 91.

Khudoiar L. V. Origins of the principle of equality in the European constitutionalism 
of the late XVIII – early XIX century. 

The problem of establishing the principle of equality in European constitutionalism 
is highlighted. The content of the liberal-democratic concept of the principle of equality 
in the �rst constitutional acts of France, Spain and Belgium is analyzed. The relationship 
and interdependence of the principle of equality with the principles of a liberal democratic 
constitutional system, such as freedom, democracy, sovereignty of the nation, inviolability and 
inalienability of natural human rights, equality before the law, etc. are revealed. 

In the period of the rise of revolutionary movements in Europe at the late XVIII – early XIX 
century the emergence of liberal-democratic constitutionalism in the European constitutional 
tradition was marked by the consolidation of the principle of equality in constitutional acts of 
European countries and in the monuments of European constitutional thought. At that time, the 
main ideas and principles that de�ned the content of the constitutional principle of equality in 
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European constitutional thought were formulated.

The main aspects of the principle of equality, re�ected in the constitutional acts of the 
late XVIII – early XIX century were the following ideas and provisions: equality of citizens in 
the rights and obligations and guarantees of personal integrity; equality before the law and 
the court; equal access to state and public positions; freedom of peaceful assembly, unions, 
organizations for all citizens; freedom of speech, thought, printing for all citizens; liquidation 
of class and class inequality ets.

Key words:  the principle of equality, European constitutionalism, freedom, equality, the 
Declaration of human rights and citizen in 1789, the onstitution of France in 1791, the 
Constitution of Spain in 1812.
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