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and only in the Vienna document 1989 it was established as the right of an individual. The 
regulation of the rights of refugees within the framework of the OSCE was formed on the basis 
of the causes of large Àows of this group of individuals, the main among which were armed 
conÀicts that took place in the territories of the states-participants of this international or-
ganization. Therefore, the OSCE paid great attention to the right of refugees to return to their 
state of origin and the rights that facilitated their reintegration. Labour migration was initially 
considered in the OSCE documents as a problem that should be addressed by interested States 
on the basis of the OSCE documents, but it was further recognized that the issue of migrant 
workers has a human dimension and can be raised within the framework of the Vienna and 
Moscow Human Dimension Mechanism.
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ɍȾɄ 341.171 
Ʌ. Ƚ. ɎȺɅȺɅȯȯȼȺ,

ɤɚɧɞɢɞɚɬ ɸɪɢɞɢɱɧɢɯ ɧɚɭɤ, ɞɨɰɟɧɬ

ɊȿɎɈɊɆɍȼȺɇɇə ɋɍȾɍ ȯȼɊɈɉȿɃɋɖɄɈȽɈ ɋɈɘɁɍ ɌȺ ɉɊȺɄɌɂɄȺ  
ɁȺɏɂɋɌɍ ɈɋɇɈȼɈɉɈɅɈɀɇɂɏ ɉɊȺȼ

ɍ ɞɨɫɥɿɞɠɟɧɧɿ ɜɢɫɜɿɬɥɟɧɨ ɨɫɨɛɥɢɜɨɫɬɿ ɩɪɚɜɨɜɨɝɨ ɫɬɚɬɭɫɭ ɬɚ ɟɜɨɥɸɰɿʀ ɸɪɢɫɞɢɤɰɿʀ, 
ɩɨɫɬɥɿɫɚɛɨɧɫɶɤɢɣ ɩɟɪɿɨɞ ɪɟɮɨɪɦɭɜɚɧɧɹ ɋɭɞɭ ȯɋ, ɣɨɝɨ ɪɨɥɶ ɭ ɡɚɯɢɫɬɿ ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ 
ɩɪɚɜ ɭ ɩɪɚɜɨɩɨɪɹɞɤɭ ȯɋ. Ɂɚɡɧɚɱɟɧɨ, ɳɨ ɧɚɪɚɡɿ ɋɭɞ ȯɋ ɽ ɭɡɚɝɚɥɶɧɟɧɨɸ ɧɚɡɜɨɸ ɋɭɞɭ ɿ 
Ɂɚɝɚɥɶɧɨɝɨ ɫɭɞɭ ɹɤ ɫɤɥɚɞɨɜɢɯ ɟɥɟɦɟɧɬɿɜ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ ɿɧɬɟɝɪɚɰɿɣɧɨɝɨ ɨɛ’ɽɞɧɚɧɧɹ, 
ɤɨɠɧɢɣ ɡ ɹɤɢɯ ɭ ɦɟɠɚɯ ɜɥɚɫɧɨʀ ɸɪɢɫɞɢɤɰɿʀ ɡɚɛɟɡɩɟɱɭɽ ɞɨɬɪɢɦɚɧɧɹ ɩɪɚɜɚ ɜ ɬɥɭɦɚɱɟɧɧɿ 
ɬɚ ɡɚɫɬɨɫɭɜɚɧɧɿ ɭɫɬɚɧɨɜɱɢɯ ɞɨɝɨɜɨɪɿɜ. ɉɪɨɚɧɚɥɿɡɨɜɚɧɨ ɫɭɱɚɫɧɭ ɩɪɚɤɬɢɤɭ ɡɚɯɢɫɬɭ ɨɫɧɨ-
ɜɨɩɨɥɨɠɧɢɯ ɩɪɚɜ ɭ ɋɭɞɿ ȯɋ ɬɚ ɞɨɤɬɪɢɧɚɥɶɧɿ ɩɨɝɥɹɞɢ ɡ ɨɤɪɟɫɥɟɧɢɯ ɩɢɬɚɧɶ.

Ʉɥɸɱɨɜɿ ɫɥɨɜɚ: ɩɪɚɜɨ ȯɋ, ɋɭɞ ȯɋ, ɋɭɞ, Ɂɚɝɚɥɶɧɢɣ ɫɭɞ, ɨɫɧɨɜɨɩɨɥɨɠɧɿ ɩɪɚɜɚ, ɫɭɞɨɜɚ 
ɫɢɫɬɟɦɚ ȯɋ, ɸɪɢɫɞɢɤɰɿɹ.

Ɏɚɥɚɥɟɟɜɚ Ʌ. Ƚ. Ɋɟɮɨɪɦɢɪɨɜɚɧɢɟ ɋɭɞɚ ȿɜɪɨɩɟɣɫɤɨɝɨ ɋɨɸɡɚ ɢ ɩɪɚɤɬɢɤɚ ɡɚɳɢɬɵ 
ɨɫɧɨɜɨɩɨɥɚɝɚɸɳɢɯ ɩɪɚɜ

ȼ ɢɫɫɥɟɞɨɜɚɧɢɢ ɨɫɜɟɳɟɧɵ ɨɫɨɛɟɧɧɨɫɬɢ ɩɪɚɜɨɜɨɝɨ ɫɬɚɬɭɫɚ ɢ ɷɜɨɥɸɰɢɢ 
ɸɪɢɫɞɢɤɰɢɢ, ɩɨɫɬɥɢɫɫɚɛɨɧɫɤɢɣ ɩɟɪɢɨɞ ɪɟɮɨɪɦɢɪɨɜɚɧɢɹ ɋɭɞɚ ȿɋ, ɟɝɨ ɪɨɥɶ ɜ ɡɚɳɢɬɟ 
ɨɫɧɨɜɨɩɨɥɚɝɚɸɳɢɯ ɩɪɚɜ ɜ ɩɪɚɜɨɩɨɪɹɞɤɟ ȿɋ. Ɉɬɦɟɱɟɧɨ, ɱɬɨ ɧɚ ɞɚɧɧɨɦ ɷɬɚɩɟ ɋɭɞ ȿɋ 
ɹɜɥɹɟɬɫɹ ɨɛɨɛɳɟɧɧɵɦ ɧɚɡɜɚɧɢɟɦ ɋɭɞɚ ɢ Ɉɛɳɟɝɨ ɫɭɞɚ ɤɚɤ ɫɨɫɬɚɜɥɹɸɳɢɯ ɫɭɞɟɛɧɨɣ 
ɫɢɫɬɟɦɵ ɢɧɬɟɝɪɚɰɢɨɧɧɨɝɨ ɨɛɴɟɞɢɧɟɧɢɹ, ɤɚɠɞɵɣ ɢɡ ɤɨɬɨɪɵɯ ɜ ɩɪɟɞɟɥɚɯ ɫɨɛɫɬɜɟɧɧɨɣ 
ɸɪɢɫɞɢɤɰɢɢ ɨɛɟɫɩɟɱɢɜɚɟɬ ɫɨɛɥɸɞɟɧɢɟ ɩɪɚɜɚ ɜ ɬɨɥɤɨɜɚɧɢɢ ɢ ɩɪɢɦɟɧɟɧɢɢ ɭɱɪɟɞɢɬɟɥɶɧɵɯ 
ɞɨɝɨɜɨɪɨɜ. ɉɪɨɚɧɚɥɢɡɢɪɨɜɚɧɚ ɫɨɜɪɟɦɟɧɧɚɹ ɩɪɚɤɬɢɤɚ ɡɚɳɢɬɵ ɨɫɧɨɜɨɩɨɥɚɝɚɸɳɢɯ ɩɪɚɜ ɜ 
ɋɭɞɟ ȿɋ ɢ ɞɨɤɬɪɢɧɚɥɶɧɵɟ ɜɡɝɥɹɞɵ ɩɨ ɬɟɦɟ ɢɫɫɥɟɞɨɜɚɧɢɹ.

Ʉɥɸɱɟɜɵɟ  ɫɥɨɜɚ: ɩɪɚɜɨ ȿɋ, ɋɭɞ ȿɋ, ɋɭɞ, Ɉɛɳɢɣ ɫɭɞ, ɨɫɧɨɜɨɩɨɥɚɝɚɸɳɢɟ ɩɪɚɜɚ, 
ɫɭɞɟɛɧɚɹ ɫɢɫɬɟɦɚ ȿɋ, ɸɪɢɫɞɢɤɰɢɹ.
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the reform of the Court of Justice of the EU, and its role in fundamental rights protection in the 
EU legal order were highlighted in the research. It was noted that at present the Court of Jus-
tice of the EU is a generalized title of the Court and the General Court as constituent elements 
of the judicial system of the integration association, each of them within its jurisdiction ensures 
observance of the right to interpret and apply the founding treaties. The modern practice of 
fundamental rights protection in the Court of Justice of the EU and doctrinal views on the 
issues discussed were analyzed.

Key words: EU law, Court of Justice of the EU, Court of Justice, General Court, funda-
mental rights, EU judicial system, jurisdiction.

Ⱥɤɬɭɚɥɶɧɿɫɬɶ ɨɛɪɚɧɨʀ ɬɟɦɢ ɡɭɦɨɜɥɟɧɚ ɪɨɥɥɸ ɩɪɚɤɬɢɤɢ ɋɭɞɭ ȯɜɪɨɩɟɣɫɶɤɨɝɨ 
ɋɨɸɡɭ ɜ ɪɟɚɥɿɡɚɰɿʀ ɤɨɦɩɟɬɟɧɰɿʀ ɿɧɬɟɝɪɚɰɿɣɧɨɝɨ ɨɛ’ɽɞɧɚɧɧɹ, ɭ ɩɪɨɰɟɫɿ ɫɬɚɧɨɜ-
ɥɟɧɧɹ ɿ ɪɨɡɜɢɬɤɭ ɩɪɚɜɚ ȯɜɪɨɩɟɣɫɶɤɨɝɨ ɋɨɸɡɭ (ɞɚɥɿ – ȯɋ), ɮɨɪɦɭɜɚɧɧɹ ɬɚ ɚɜ-
ɬɨɧɨɦɿɡɚɰɿʀ ɿɧɬɟɝɪɚɰɿɣɧɨɝɨ ɩɪɚɜɨɩɨɪɹɞɤɭ sui generis, ɭɬɜɟɪɞɠɟɧɧɹ ɬɚ ɟɜɨɥɸɰɿʀ 
ɫɢɫɬɟɦɢ ɡɚɯɢɫɬɭ ɩɪɚɜ ɥɸɞɢɧɢ ɜ ȯɋ, ʀʀ ɤɨɧɜɟɪɝɟɧɰɿʀ ɡ ɫɢɫɬɟɦɨɸ ɡɚɯɢɫɬɭ ɩɪɚɜ 
ɥɸɞɢɧɢ, ɳɨ ɞɿɽ ɭ ɪɚɦɤɚɯ Ɋɚɞɢ ȯɜɪɨɩɢ. ȼ ɭɦɨɜɚɯ ɫɭɱɚɫɧɢɯ ɜɢɤɥɢɤɿɜ ɚɤɬɭɚɥɿ-
ɡɭɽɬɶɫɹ ɞɨɫɥɿɞɠɟɧɧɹ ɨɫɨɛɥɢɜɨɫɬɟɣ ɩɪɚɜɨɜɨɝɨ ɫɬɚɬɭɫɭ ɬɚ ɟɜɨɥɸɰɿʀ ɸɪɢɫɞɢɤɰɿʀ 
ɋɭɞɭ ȯɋ, ɩɨɫɬɥɿɫɚɛɨɧɫɶɤɨɝɨ ɩɟɪɿɨɞɭ ɣɨɝɨ ɪɟɮɨɪɦɭɜɚɧɧɹ, ɧɨɜɿɬɧɿɯ ɩɿɞɯɨɞɿɜ ɞɨ 
ɚɪɯɿɬɟɤɬɭɪɢ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ ɿɧɬɟɝɪɚɰɿɣɧɨɝɨ ɨɛ’ɽɞɧɚɧɧɹ, ɫɭɞɨɜɨʀ ɩɪɚɤɬɢɤɢ ɡɚ-
ɯɢɫɬɭ ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ ɩɪɚɜ ɧɚ ɪɿɜɧɿ ȯɋ, ɳɨ ɦɚɽ ɜɚɠɥɢɜɟ ɩɪɚɤɬɢɱɧɟ ɡɧɚɱɟɧɧɹ 
ɞɥɹ ɮɭɧɤɰɿɨɧɭɜɚɧɧɹ ɬɚ ɩɨɝɥɢɛɥɟɧɧɹ ɽɜɪɨɩɟɣɫɶɤɨʀ ɿɧɬɟɝɪɚɰɿʀ. Ʉɪɿɦ ɬɨɝɨ, ɡ’ɹɜɢ-
ɥɚɫɶ ɧɟɨɛɯɿɞɧɿɫɬɶ ɜɿɞɧɚɣɞɟɧɧɹ ɧɨɜɢɯ ɤɨɧɰɟɩɬɭɚɥɶɧɢɯ ɡɚɫɚɞ ɿ ɧɚ ʀɯ ɨɫɧɨɜɿ ɭɡ-
ɝɨɞɠɟɧɧɹ ɩɪɚɜɨɜɢɯ ɿɧɫɬɪɭɦɟɧɬɿɜ, ɜɤɥɸɱɧɨ ɳɨɞɨ ɩɪɢɽɞɧɚɧɧɹ ȯɋ ɞɨ Ʉɨɧɜɟɧɰɿʀ 
ɩɪɨ ɡɚɯɢɫɬ ɩɪɚɜ ɥɸɞɢɧɢ ɿ ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ ɫɜɨɛɨɞ 1950 ɪ. (ɞɚɥɿ – Ʉɨɧɜɟɧɰɿɹ 
1950 ɪ.).

ɍ ɜɿɬɱɢɡɧɹɧɿɣ ɸɪɢɞɢɱɧɿɣ ɧɚɭɰɿ ɧɟɦɚɽ ɫɩɟɰɿɚɥɶɧɢɯ ɞɨɫɥɿɞɠɟɧɶ, ɩɪɢɫɜɹɱɟ-
ɧɢɯ ɩɨɫɬɥɿɫɚɛɨɧɫɶɤɨɦɭ ɩɟɪɿɨɞɭ ɪɟɮɨɪɦɭɜɚɧɧɹ ɋɭɞɭ ȯɋ ɬɚ ɣɨɝɨ ɸɪɢɫɩɪɭɞɟɧ-
ɰɿʀ ɭ ɫɮɟɪɿ ɡɚɯɢɫɬɭ ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ ɩɪɚɜ. ȼɨɞɧɨɱɚɫ ɨɤɪɟɦɿ ɚɫɩɟɤɬɢ ɝɟɧɟɡɢɫɭ 
ɿ ɪɨɡɜɢɬɤɭ ɸɪɢɫɞɢɤɰɿʀ ɋɭɞɭ ȯɋ, ɪɟɝɭɥɶɨɜɚɧɢɯ ɩɪɚɜɨɦ ȯɋ ɩɭɛɥɿɱɧɨ-ɩɪɚɜɨɜɢɯ 
ɜɿɞɧɨɫɢɧ, ɳɨ ɜɢɧɢɤɚɸɬɶ ɭ ɩɪɨɰɟɫɿ ɬɥɭɦɚɱɟɧɧɹ ɿ ɡɚɫɬɨɫɭɜɚɧɧɹ ɋɭɞɨɦ ȯɋ ɞɠɟ-
ɪɟɥ ɩɟɪɜɢɧɧɨɝɨ ɿ ɜɬɨɪɢɧɧɨɝɨ ɩɪɚɜɚ ȯɋ, ɚɧɚɥɿɡɭɜɚɥɢɫɶ ɭ ɩɪɚɰɹɯ ɩɪɟɞɫɬɚɜɧɢɤɿɜ 
ɜɿɬɱɢɡɧɹɧɨʀ ɞɨɤɬɪɢɧɢ ɦɿɠɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ: Ɇ. ȼ. Ȼɭɪɨɦɟɧɫɶɤɨɝɨ, Ɇ. Ɇ. Ɇɢ-
ɤɿɽɜɢɱɚ, ȼ. ȼ. Ɇɢɰɢɤɚ, ȼ. ȱ. Ɇɭɪɚɜɣɨɜɚ, Ʌ. Ⱦ. Ɍɢɦɱɟɧɤɚ, ɘ. ɋ. ɒɟɦɲɭɱɟɧɤɚ 
ɬɚ ɿɧ. ȼɚɝɨɦɚ ɪɨɥɶ ɭ ɩɪɨɜɟɞɟɧɧɿ ɭɤɪɚʀɧɫɶɤɢɦɢ ɜɱɟɧɢɦɢ ɮɭɧɞɚɦɟɧɬɚɥɶɧɢɯ ɞɨ-
ɫɥɿɞɠɟɧɶ ɧɚɥɟɠɢɬɶ ɩɪɨɮɟɫɨɪɭ ȼ. ɇ. Ⱦɟɧɢɫɨɜɭ, ɩɿɞ ɜɢɫɨɤɨɩɪɨɮɟɫɿɣɧɢɦ ɤɟɪɿɜ-
ɧɢɰɬɜɨɦ ɹɤɨɝɨ ɩɿɞɝɨɬɨɜɥɟɧɨ ɧɢɡɤɭ ɞɢɫɟɪɬɚɰɿɣ, ɦɨɧɨɝɪɚɮɿɣ ɿ ɫɢɫɬɟɦɧɨ ɜɩɨɪɹɞ-
ɤɨɜɚɧɢɯ ɫɬɚɬɟɣ ɞɨ ȿɧɰɢɤɥɨɩɟɞɿʀ ɦɿɠɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ (ɭ 3-ɯ ɬ.), ɩɪɢɫɜɹɱɟɧɢɯ 
ɫɭɱɚɫɧɨɦɭ ɫɬɚɧɭ ɬɚ ɧɨɜɿɬɧɿɦ ɬɟɧɞɟɧɰɿɹɦ ɪɨɡɜɢɬɤɭ ɩɪɚɜɚ ȯɋ, ɜɤɥɸɱɧɨ ɭ ɫɮɟɪɿ 
ɡɚɯɢɫɬɭ ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ ɩɪɚɜ. 

ɍ ɧɚɭɤɨɜɢɯ ɩɭɛɥɿɤɚɰɿɹɯ ɡ ɰɿɽʀ ɩɪɨɛɥɟɦɚɬɢɤɢ ɡɚɪɭɛɿɠɧɢɯ ɜɱɟɧɢɯ, ɫɟɪɟɞ 
ɹɤɢɯ – Ʉ. Ⱥɥɶɬɟɪ, ȿ. Ⱥɪɧɭɥɥ, Ƚ. ɞɟ Ȼɭɪɤɚ, Ⱦɠ. ȼɟɣɥɟɪ, ȿ. Ⱦɟɲɜɭɞ, ɉ. Ʉɨɬɪɚɤɨɫ, 
ɉ. Ʉɪɟɣɝ, Ⱥ.  Ɋɨɧɧ, ȿ. ɋɬɟɣɧ, Ʉ. ɏɚɪɥɨɭ, ɜɢɫɨɤɨ ɨɰɿɧɟɧɨ ɡɧɚɱɟɧɧɹ ɞɿɹɥɶɧɨɫɬɿ 
ɋɭɞɭ ȯɋ ɭ ɮɨɪɦɭɜɚɧɧɿ ɬɚ ɪɨɡɜɢɬɤɭ ɩɪɚɜɚ ȯɋ, ɭ ɫɩɨɫɿɛ ɿɧɬɟɪɩɪɟɬɚɰɿʀ ɣɨɝɨ ɞɠɟ-
ɪɟɥ, ɜɿɞɡɧɚɱɟɧɨ ɜɚɠɥɢɜɭ ɪɨɥɶ ɋɭɞɭ ȯɋ ɜ ɭɬɨɱɧɟɧɧɿ ɬɚ ɪɟɚɥɿɡɚɰɿʀ ɤɨɦɩɟɬɟɧɰɿʀ 
ɿɧɬɟɝɪɚɰɿɣɧɨɝɨ ɨɛ’ɽɞɧɚɧɧɹ, ɭ ɬ. ɱ. ʀʀ ɧɚɞɧɚɰɿɨɧɚɥɶɧɨʀ ɫɤɥɚɞɨɜɨʀ, ɬɚ ɭɬɜɟɪɞɠɟɧɧɿ 
ɩɪɚɜɨɩɨɪɹɞɤɭ ȯɋ sui generis. ȼɬɿɦ, ɩɪɨɛɥɟɦɢ ɩɨɫɬɥɿɫɚɛɨɧɫɶɤɨɝɨ ɩɟɪɿɨɞɭ ɮɭɧɤ-
ɰɿɨɧɭɜɚɧɧɹ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ ȯɋ, ɨɪɝɚɧɿɡɚɰɿɣɧɨ-ɩɪɚɜɨɜɿ ɦɟɯɚɧɿɡɦɢ ɬɚ ɿɧɫɬɪɭ-
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ɦɟɧɬɚɪɿɣ ʀɯ ɜɢɪɿɲɟɧɧɹ, ɫɬɚɧɨɜɥɹɱɢ ɡɧɚɱɧɢɣ ɧɚɭɤɨɜɢɣ ɿɧɬɟɪɟɫ, ɩɪɨɞɨɜɠɭɸɬɶ 
ɡɚɥɢɲɚɬɢɫɹ ɧɟɞɨɫɬɚɬɧɶɨ ɨɩɪɚɰɶɨɜɚɧɢɦɢ.

Ɇɟɬɨɸ ɞɨɫɥɿɞɠɟɧɧɹ ɽ ɜɢɫɜɿɬɥɟɧɧɹ ɫɩɟɰɢɮɿɤɢ ɩɪɚɜɨɜɨɝɨ ɫɬɚɬɭɫɭ ɋɭɞɭ ȯɋ 
ɬɚ ɟɜɨɥɸɰɿʀ ɣɨɝɨ ɸɪɢɫɞɢɤɰɿʀ, ɪɟɮɨɪɦɭɜɚɧɧɹ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ ɿɧɬɟɝɪɚɰɿɣɧɨɝɨ 
ɨɛ’ɽɞɧɚɧɧɹ ɭ ɩɨɫɬɥɿɫɚɛɨɧɫɶɤɢɣ ɩɟɪɿɨɞ, ɨɧɨɜɥɟɧɧɹ ʀʀ ɨɪɝɚɧɿɡɚɰɿɣɧɨʀ ɫɬɪɭɤɬɭɪɢ 
ɬɚ ɚɧɚɥɿɡ, ɧɚ ɰɿɣ ɨɫɧɨɜɿ, ɧɨɜɨʀ ɦɟɬɨɞɨɥɨɝɿʀ ɡɚɯɢɫɬɭ ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ ɩɪɚɜ ɭ ȯɋ 
ɹɤ ɛɚɝɚɬɨɜɢɦɿɪɧɨɝɨ ɹɜɢɳɚ.

ɋɭɞ ȯɜɪɨɩɟɣɫɶɤɨɝɨ ɨɛ’ɽɞɧɚɧɧɹ ɡ ɜɭɝɿɥɥɹ ɿ ɫɬɚɥɿ (ɩɪɨɨɛɪɚɡ ɋɭɞɭ ȯɋ), ɡɚɫɧɨ-
ɜɚɧɢɣ ɜɿɞɩɨɜɿɞɧɨ ɞɨ ɉɚɪɢɡɶɤɨɝɨ ɞɨɝɨɜɨɪɭ 1951 ɪ., ɡɚɛɟɡɩɟɱɭɜɚɜ ɞɨɬɪɢɦɚɧɧɹ 
ɩɪɚɜɚ ɜ ɬɥɭɦɚɱɟɧɧɿ ɬɚ ɡɚɫɬɨɫɭɜɚɧɧɿ ɨɫɬɚɧɧɶɨɝɨ, ɚ ɬɚɤɨɠ ɩɪɚɜɢɥ, ɜɫɬɚɧɨɜɥɟɧɢɯ ɡ 
ɦɟɬɨɸ ɣɨɝɨ ɜɢɤɨɧɚɧɧɹ (ɫɬ. 31). Ɉɞɧɨɱɚɫɧɨ ɡ Ɋɢɦɫɶɤɢɦɢ ɞɨɝɨɜɨɪɚɦɢ 1957 ɪ., ɹɤ 
ɭɫɬɚɧɨɜɱɢɦɢ ɚɤɬɚɦɢ ȯɜɪɨɩɟɣɫɶɤɨɝɨ ɟɤɨɧɨɦɿɱɧɨɝɨ ɫɩɿɜɬɨɜɚɪɢɫɬɜɚ (ɞɚɥɿ – ȯȿɋ) 
ɬɚ ȯɜɪɨɩɟɣɫɶɤɨɝɨ ɫɩɿɜɬɨɜɚɪɢɫɬɜɚ ɡ ɚɬɨɦɧɨʀ ɟɧɟɪɝɿʀ (ɧɚɪɚɡɿ ɮɭɧɤɰɿɨɧɭɽ ɩɨɡɚ 
ɪɚɦɤɚɦɢ ȯɋ, ɨɞɧɚɤ ɩɿɞɩɚɞɚɽ ɩɿɞ ɸɪɢɫɞɢɤɰɿɸ ɋɭɞɭ ȯɋ), ɛɭɥɨ ɩɿɞɩɢɫɚɧɨ Ʉɨɧ-
ɜɟɧɰɿɸ ɩɪɨ ɞɟɹɤɿ ɫɩɿɥɶɧɿ ɿɧɫɬɢɬɭɰɿʀ, ɳɨ, ɡɨɤɪɟɦɚ, ɩɟɪɟɞɛɚɱɚɥɚ ɬɪɚɧɫɮɨɪɦɚɰɿɸ 
ɋɭɞɭ ȯɜɪɨɩɟɣɫɶɤɨɝɨ ɨɛ’ɽɞɧɚɧɧɹ ɡ ɜɭɝɿɥɥɹ ɿ ɫɬɚɥɿ ɜ ɽɞɢɧɢɣ ɋɭɞ ɽɜɪɨɩɟɣɫɶɤɢɯ 
ɫɩɿɜɬɨɜɚɪɢɫɬɜ (ɧɢɧɿ – ɋɭɞ), ɹɤɢɣ ɡ 1958 ɪ. ɫɬɚɜ ɫɩɿɥɶɧɨɸ ɿɧɫɬɢɬɭɰɿɽɸ ɬɪɶɨɯ 
ɽɜɪɨɩɟɣɫɶɤɢɯ ɫɩɿɜɬɨɜɚɪɢɫɬɜ. 

Ɂ ɪɨɡɜɢɬɤɨɦ ɿɧɬɟɝɪɚɰɿɣɧɢɯ ɩɪɨɰɟɫɿɜ ɿ ɪɨɡɲɢɪɟɧɧɹɦ ɽɜɪɨɩɟɣɫɶɤɢɯ ɫɩɿɜɬɨɜɚ-
ɪɢɫɬɜ ɧɚɜɚɧɬɚɠɟɧɧɹ ɧɚ ɋɭɞ ɩɨɫɬɿɣɧɨ ɡɪɨɫɬɚɥɨ, ɬɨɦɭ ɪɿɲɟɧɧɹɦ Ɋɚɞɢ ɽɜɪɨɩɟɣ-
ɫɶɤɢɯ ɫɩɿɜɬɨɜɚɪɢɫɬɜ ɜɿɞ 24 ɠɨɜɬɧɹ 1988 ɪ. ɛɭɥɨ ɫɬɜɨɪɟɧɨ ɋɭɞ ɩɟɪɲɨʀ ɿɧɫɬɚɧɰɿʀ 
(Court of the First Instance; ɩɨɱɚɜ ɮɭɧɤɰɿɨɧɭɜɚɬɢ 31 ɠɨɜɬɧɹ 1989 ɪ.), ɳɨ ɞɨ ɧɚ-
ɛɭɬɬɹ ɱɢɧɧɨɫɬɿ ɇɿɰɰɶɤɢɦ ɞɨɝɨɜɨɪɨɦ 2001 ɪ. ɛɭɜ ɫɬɪɭɤɬɭɪɧɨɸ ɫɤɥɚɞɨɜɨɸ ɋɭɞɭ. 
ɐɟɣ ɞɨɝɨɜɿɪ 2001 ɪ., ɜɥɚɫɧɟ, ɫɮɨɪɦɭɜɚɜ ɫɭɞɨɜɭ ɫɢɫɬɟɦɭ ȯɋ, ɜɫɬɚɧɨɜɢɜ ɨɩɬɢ-
ɦɚɥɶɧɢɣ ɪɨɡɩɨɞɿɥ ɸɪɢɫɞɢɤɰɿʀ ɦɿɠ ɋɭɞɨɦ ɽɜɪɨɩɟɣɫɶɤɢɯ ɫɩɿɜɬɨɜɚɪɢɫɬɜ ɿ ɋɭɞɨɦ 
ɩɟɪɲɨʀ ɿɧɫɬɚɧɰɿʀ. Ɇɨɠɥɢɜɿɫɬɶ ɡɚɫɧɭɜɚɧɧɹ Ɋɚɞɨɸ ȯɋ ɩɪɢ ɋɭɞɿ ɩɟɪɲɨʀ ɿɧɫɬɚɧɰɿʀ 
ɫɭɞɨɜɢɯ ɩɚɥɚɬ ɡɿ ɫɩɟɰɿɚɥɶɧɨɸ ɸɪɢɫɞɢɤɰɿɽɸ ɹɤ ɧɢɡɨɜɨʀ ɥɚɧɤɢ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ 
ȯɋ, ɜɩɟɪɲɟ ɩɟɪɟɞɛɚɱɟɧɚ ɇɿɰɶɤɢɦ ɞɨɝɨɜɨɪɨɦ 2001 ɪ., ɜɬɿɥɢɥɚɫɹ ɥɢɲɟ ɭ ɫɬɜɨɪɟɧ-
ɧɿ 2 ɥɢɫɬɨɩɚɞɚ 2004 ɪ. Ɍɪɢɛɭɧɚɥɭ ɜ ɫɩɪɚɜɚɯ ɩɭɛɥɿɱɧɨʀ ɫɥɭɠɛɢ ȯɋ, ɹɤɢɣ ɧɚɞɿɥɹɜ-
ɫɹ ɸɪɢɫɞɢɤɰɿɽɸ ɪɨɡɝɥɹɞɭ ɫɩɨɪɿɜ ɦɿɠ ȯɋ ɬɚ ɣɨɝɨ ɫɥɭɠɛɨɜɰɹɦɢ1 ɿ ɮɭɧɤɰɿɨɧɭɜɚɜ 
ɡ 12 ɝɪɭɞɧɹ 2005 ɪ. ɞɨ 1 ɜɟɪɟɫɧɹ 2016 ɪ. Ɍɪɢɛɭɧɚɥ ɭ ɫɩɪɚɜɚɯ ɩɭɛɥɿɱɧɨʀ ɫɥɭɠɛɢ 
ȯɋ ɛɭɥɨ ɪɨɡɮɨɪɦɨɜɚɧɨ ɬɚ ɿɧɬɟɝɪɨɜɚɧɨ ɭ Ɂɚɝɚɥɶɧɢɣ ɫɭɞ Ɋɟɝɥɚɦɟɧɬɨɦ ȯɜɪɨɩɟɣ-
ɫɶɤɨɝɨ ɉɚɪɥɚɦɟɧɬɭ (ɞɚɥɿ – ȯɉ) ɿ Ɋɚɞɢ ȯɋ 2016/1192 ɜɿɞ 6 ɥɢɩɧɹ 2016 ɪ.2, ɳɨ 
ɫɩɪɨɫɬɢɥɨ ɫɬɪɭɤɬɭɪɭ ɋɭɞɭ ȯɋ ɹɤ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ ɿɧɬɟɝɪɚɰɿɣɧɨɝɨ ɨɛ’ɽɞɧɚɧɧɹ.

ɉɪɢɦɿɬɧɨ, ɳɨ ɿɡ ɡɚɫɧɭɜɚɧɧɹɦ ȯɋ ɸɪɢɫɞɢɤɰɿɹ ɋɭɞɭ ɛɭɥɚ ɩɨɜ’ɹɡɚɧɚ ɿɡ ɡɚɫɬɨ-
ɫɭɜɚɧɧɹɦ ɤɨɦɭɧɿɬɚɪɧɨɝɨ ɩɪɚɜɚ, ɹɤɟ ɫɬɚɧɨɜɢɥɨ ɨɫɟɪɞɹ ɩɪɚɜɚ ȯɋ. ɇɚ ɩɪɚɤɬɢɰɿ 
ɋɭɞ ɡɚɥɢɲɚɜɫɹ ɿɧɫɬɢɬɭɰɿɽɸ, ɳɨ ɪɟɚɥɿɡɨɜɭɜɚɥɚ ɸɪɢɫɞɢɤɰɿɸ ɦɚɣɠɟ ɜɢɤɥɸɱɧɨ 
ɭ ɪɚɦɤɚɯ ɽɜɪɨɩɟɣɫɶɤɢɯ ɫɩɿɜɬɨɜɚɪɢɫɬɜ ɹɤ ɩɟɪɲɨʀ ɨɩɨɪɢ ȯɋ, ɧɟ ɩɨɲɢɪɸɸɱɢɫɶ 
ɧɚ ɧɨɜɿ ɩɨɥɿɬɢɤɢ ɿ ɮɨɪɦɢ ɫɩɿɜɪɨɛɿɬɧɢɰɬɜɚ, ɳɨ ɫɬɚɧɨɜɢɥɢ ɞɪɭɝɭ ɣ ɬɪɟɬɸ ɨɩɨ-
ɪɢ, ɬɨɦɭ ɜ ɨɮɿɰɿɣɧɢɯ ɬɟɤɫɬɚɯ ɜɿɧ ɩɪɨɞɨɜɠɭɜɚɜ ɧɚɡɢɜɚɬɢɫɹ ɋɭɞɨɦ ɽɜɪɨɩɟɣɫɶɤɢɯ 
ɫɩɿɜɬɨɜɚɪɢɫɬɜ. ɇɨɪɦɢ ɤɨɦɭɧɿɬɚɪɧɨɝɨ ɩɪɚɜɚ ɦɿɫɬɢɥɢɫɹ ɜ ɭɫɬɚɧɨɜɱɢɯ ɞɨɝɨɜɨɪɚɯ 
ɽɜɪɨɩɟɣɫɶɤɢɯ ɫɩɿɜɬɨɜɚɪɢɫɬɜ, ɚ ɫɚɦɟ ɉɚɪɢɡɶɤɨɦɭ ɞɨɝɨɜɨɪɿ 1951 ɪ. ɬɚ Ɋɢɦɫɶɤɢɯ 
ɞɨɝɨɜɨɪɚɯ 1957 ɪ., ɚ ɬɚɤɨɠ ɫɬɜɨɪɸɜɚɥɢɫɹ ɜɿɞɩɨɜɿɞɧɢɦɢ ɿɧɫɬɢɬɭɰɿɹɦɢ (ɿɧɫɬɢɬɭ-
ɰɿɣɧɢɣ ɦɟɯɚɧɿɡɦ ɽɜɪɨɩɟɣɫɶɤɢɯ ɫɩɿɜɬɨɜɚɪɢɫɬɜ ɬɚ ȯɋ, ɹɤ ɿ ɱɥɟɧɫɬɜɨ ɜ ɧɢɯ, ɛɭɜ 
ɽɞɢɧɢɦ) ɿ ɩɿɞɥɹɝɚɥɢ ɸɪɢɫɞɢɤɰɿɣɧɨɦɭ ɡɚɯɢɫɬɭ, ɧɚ ɜɿɞɦɿɧɭ ɜɿɞ ɋɩɿɥɶɧɨʀ ɡɨɜɧɿɲ-
ɧɶɨʀ ɬɚ ɛɟɡɩɟɤɨɜɨʀ ɩɨɥɿɬɢɤɢ (ɞɚɥɿ – ɋɁȻɉ; ɞɪɭɝɚ ɨɩɨɪɚ) ɿ ɫɩɿɜɪɨɛɿɬɧɢɰɬɜɚ ɭ 
ɫɮɟɪɿ ɨɯɨɪɨɧɢ ɩɨɪɹɞɤɭ ɬɚ ɫɭɞɨɱɢɧɫɬɜɚ ɭ ɤɪɢɦɿɧɚɥɶɧɢɯ ɫɩɪɚɜɚɯ (ɬɪɟɬɹ ɨɩɨɪɚ 
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ȯɋ). Ʌɿɫɚɛɨɧɫɶɤɢɦ ɞɨɝɨɜɨɪɨɦ 2007 ɪ. , ɹɤ ɧɨɜɢɦ ɪɟɜɿɡɿɣɧɢɦ ɞɨɝɨɜɨɪɨɦ ɨɩɨɪ-
ɧɭ ɫɬɪɭɤɬɭɪɭ ȯɋ (EU pillar structure), ɡɚɩɪɨɜɚɞɠɟɧɭ Ⱦɨɝɨɜɨɪɨɦ ɩɪɨ ȯɋ 1992 ɪ. 
(ɞɚɥɿ – Ⱦȯɋ) ɿ ɩɨɫɥɿɞɨɜɧɨ ɪɨɡɜɢɧɭɬɭ Ⱦȯɋ ɭ ɪɟɞɚɤɰɿʀ Ⱥɦɫɬɟɪɞɚɦɫɶɤɨɝɨ ɞɨɝɨ-
ɜɨɪɭ 1997 ɪ. ɬɚ Ⱦȯɋ ɭ ɪɟɞɚɤɰɿʀ ɇɿɰɶɤɨɝɨ ɞɨɝɨɜɨɪɭ 2001 ɪ., ɛɭɥɨ ɟɤɫɩɥɿɰɢɬɧɨ 
ɡɚɦɿɧɟɧɨ ɝɨɦɨɝɟɧɧɨɸ ɿɧɬɟɝɪɚɰɿɣɧɨɸ ɤɨɧɫɬɪɭɤɰɿɽɸ ȯɋ.

ɍ ɡɜ’ɹɡɤɭ ɡ ɧɚɞɚɧɧɹɦ ɦɿɠɧɚɪɨɞɧɨʀ ɩɪɚɜɨɫɭɛ’ɽɤɬɧɨɫɬɿ ȯɋ ɬɚ ɜɢɡɧɚɧɧɹɦ 
ɣɨɝɨ ɩɪɚɜɨɧɚɫɬɭɩɧɢɤɨɦ ȯɜɪɨɩɟɣɫɶɤɨɝɨ ɋɩɿɜɬɨɜɚɪɢɫɬɜɚ (ɞɨ 1993 ɪ. – ȯȿɋ) 
Ʌɿɫɚɛɨɧɫɶɤɢɣ ɞɨɝɨɜɿɪ ɞɥɹ ɩɨɡɧɚɱɟɧɧɹ ɪɨɡɝɚɥɭɠɟɧɨʀ ɬɪɢɥɚɧɤɨɜɨʀ ɫɭɞɨɜɨʀ ɫɢɫ-
ɬɟɦɢ ɡɚɩɪɨɜɚɞɠɟɧɨ ɤɨɦɩɥɟɤɫɧɟ ɩɨɧɹɬɬɹ «ɋɭɞ ȯɜɪɨɩɟɣɫɶɤɨɝɨ ɋɨɸɡɭ». Ɍɚɤɢɦ 
ɱɢɧɨɦ, ɋɭɞ ȯɋ ɹɤ ɫɢɫɬɟɦɚ ɨɪɝɚɧɿɜ ɩɪɚɜɨɫɭɞɞɹ, ɡɚ Ʌɿɫɚɛɨɧɫɶɤɢɦ ɞɨɝɨɜɨɪɨɦ 
ɡɛɟɪɟɝɥɚ ɬɪɢɥɚɧɤɨɜɭ ɚɪɯɿɬɟɤɬɭɪɭ: ɋɭɞ (Court; Court of Justice, ɤɨɥɢɲɧɿɣ ɋɭɞ 
ɽɜɪɨɩɟɣɫɶɤɢɯ ɫɩɿɜɬɨɜɚɪɢɫɬɜ, ȯɜɪɨɩɟɣɫɶɤɢɣ ɫɭɞ ɫɩɪɚɜɟɞɥɢɜɨɫɬɿ), Ɂɚɝɚɥɶɧɢɣ 
ɫɭɞ (General Court, ɤɨɥɢɲɧɿɣ ɋɭɞ ɩɟɪɲɨʀ ɿɧɫɬɚɧɰɿʀ) ɬɚ ɫɩɟɰɿɚɥɿɡɨɜɚɧɿ ɫɭɞɢ (ɤɨ-
ɥɢɲɧɿ ɫɭɞɨɜɿ ɩɚɥɚɬɢ; ɫɭɞɨɜɿ ɨɪɝɚɧɢ, ɧɚɞɿɥɟɧɿ ɫɩɟɰɿɚɥɶɧɨɸ ɸɪɢɫɞɢɤɰɿɽɸ ɳɨɞɨ 
ɪɨɡɝɥɹɞɭ ɿ ɜɢɪɿɲɟɧɧɹ ɱɿɬɤɨ ɜɢɡɧɚɱɟɧɢɯ ɤɚɬɟɝɨɪɿɣ ɩɪɚɜɨɜɢɯ ɫɩɨɪɿɜ, ɩɪɢɩɢɧɟɧɧɹ 
ɿɫɧɭɜɚɧɧɹ ɹɤɢɯ ɩɟɪɟɞɛɚɱɟɧɨ ɧɨɜɿɬɧɶɨɸ ɪɟɮɨɪɦɨɸ ɋɭɞɭ ȯɋ). ȼɿɞɬɚɤ, Ʌɿɫɚɛɨɧ-
ɫɶɤɢɦ ɞɨɝɨɜɨɪɨɦ ɧɚɡɜɢ ɟɥɟɦɟɧɬɿɜ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ ȯɋ ɹɤ ɫɚɦɨɫɬɿɣɧɢɯ ɫɭɞɨɜɢɯ 
ɨɪɝɚɧɿɜ ɭɡɝɨɞɠɟɧɨ ɡ ɥɨɝɿɤɨɸ ɪɟɚɥɿɡɨɜɭɜɚɧɨʀ ɧɢɦɢ ɪɿɡɧɨʀ ɡɚ ɨɛɫɹɝɨɦ ɸɪɢɫɞɢɤɰɿʀ. 
ɇɢɧɿ ɋɭɞ ȯɋ ɽ ɭɡɚɝɚɥɶɧɟɧɨɸ ɧɚɡɜɨɸ ɥɢɲɟ ɋɭɞɭ ɿ Ɂɚɝɚɥɶɧɨɝɨ ɫɭɞɭ ɹɤ ɫɤɥɚɞɨɜɢɯ 
ɟɥɟɦɟɧɬɿɜ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ ȯɋ, ɩɪɨɬɟ ɿɧɨɞɿ, ɭ ɜɭɡɶɤɨɦɭ ɡɧɚɱɟɧɧɿ, ɋɭɞɨɦ ȯɋ ɿɦɟ-
ɧɭɸɬɶ ɋɭɞ ɹɤ ɧɚɣɜɢɳɭ ɫɭɞɨɜɭ ɿɧɫɬɚɧɰɿɸ ȯɋ, ɮɭɧɤɰɿɨɧɚɥɶɧɭ ɿɧɫɬɢɬɭɰɿɸ ɧɚɞɧɚ-
ɰɿɨɧɚɥɶɧɨɝɨ ɿ ɧɟɩɨɥɿɬɢɱɧɨɝɨ ɯɚɪɚɤɬɟɪɭ, ɳɨ ɞɿɽ ɧɚ ɩɨɫɬɿɣɧɿɣ ɨɫɧɨɜɿ.

ɉɪɚɜɨɜɢɣ ɫɬɚɬɭɫ ɿ ɸɪɢɫɞɢɤɰɿɸ ɋɭɞɭ ȯɋ ɡɚɤɪɿɩɥɟɧɨ ɜ ɭɫɬɚɧɨɜɱɢɯ ɞɨɝɨɜɨ-
ɪɚɯ – ɫɬ. 19 Ⱦȯɋ ɭ ɪɟɞɚɤɰɿʀ Ʌɿɫɚɛɨɧɫɶɤɨɝɨ ɞɨɝɨɜɨɪɭ 2007 ɪ.3 (ɞɚɥɿ – Ⱦȯɋ-Ʌ) ɿ 
ɞɟɬɚɥɿɡɨɜɚɧɨ ɭ ɫɬ. 251–281 Ⱦɨɝɨɜɨɪɭ ɩɪɨ ɮɭɧɤɰɿɨɧɭɜɚɧɧɹ ȯɋ3 (ɞɚɥɿ – ȾɎȯɋ, 
ɨɫɧɨɜɭ ɹɤɨɝɨ cɬɚɧɨɜɢɬɶ «ɯɚɪɬɿɹ ɪɟɝɿɨɧɚɥɶɧɨʀ ɿɧɬɟɝɪɚɰɿʀ»4 – Ⱦɨɝɨɜɿɪ ɩɪɨ ɡɚɫɧɭ-
ɜɚɧɧɹ ȯɜɪɨɩɟɣɫɶɤɨɝɨ ɋɩɿɜɬɨɜɚɪɢɫɬɜɚ (ɨɞɢɧ ɡ Ɋɢɦɫɶɤɢɯ ɞɨɝɨɜɨɪɿɜ 1957 ɪ.)), ɚ 
ɬɚɤɨɠ ɜ ɨɧɨɜɥɟɧɨɦɭ ɋɬɚɬɭɬɿ ɋɭɞɭ ȯɋ, ɳɨ ɦɿɫɬɢɬɶɫɹ ɭ ɞɨɞɚɧɨɦɭ ɞɨ ɭɫɬɚɧɨɜɱɢɯ 
ɞɨɝɨɜɨɪɿɜ ɉɪɨɬɨɤɨɥɿ ɩɪɨ ɋɬɚɬɭɬ ɋɭɞɭ ȯɋ, ɩɟɪɟɞɛɚɱɟɧɨɦɭ ɫɬ. 281 ȾɎȯɋ. ɋɭɞ ɿ 
Ɂɚɝɚɥɶɧɢɣ ɫɭɞ ɡɚ ɡɝɨɞɨɸ ɋɭɞɭ ɜɫɬɚɧɨɜɥɸɸɬɶ ɤɨɠɟɧ ɫɜɿɣ ɩɪɨɰɟɫɭɚɥɶɧɢɣ ɪɟɝ-
ɥɚɦɟɧɬ, ɳɨ ɩɿɞɥɹɝɚɽ ɫɯɜɚɥɟɧɧɸ Ɋɚɞɨɸ ȯɋ. Ɋɟɮɨɪɦɭɜɚɧɧɹ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ ȯɋ 
ɡɝɿɞɧɨ ɡ Ʌɿɫɚɛɨɧɫɶɤɢɦ ɞɨɝɨɜɨɪɨɦ ɦɚɽ ɨɛɦɟɠɟɧɢɣ ɯɚɪɚɤɬɟɪ, ɱɚɫɬɤɨɜɨ ɬɨɦɭ, ɳɨ 
ɧɟ ɜɢɱɟɪɩɚɧɨ ɩɨɬɟɧɰɿɚɥ, ɡɚɤɥɚɞɟɧɢɣ ɇɿɰɰɶɤɢɦ ɞɨɝɨɜɨɪɨɦ. ɍ ɩɪɨɰɟɫɿ ɟɜɨɥɸɰɿʀ 
ɋɭɞɭ ȯɋ, ɚɞɚɩɬɚɰɿʀ ɞɨ ɧɨɜɢɯ ɭɦɨɜ ɿ ɟɬɚɩɿɜ ɿɧɬɟɝɪɚɰɿɣɧɨɝɨ ɩɪɨɰɟɫɭ ɩɿɞɬɜɟɪɞɠɟɧɨ 
ɣɨɝɨ ɨɛɨɜ’ɹɡɤɨɜɭ ɸɪɢɫɞɢɤɰɿɸ. Ƚɨɥɨɜɧɢɦ, ɳɨ ɡɭɦɨɜɥɸɽ ɸɪɢɫɞɢɤɰɿɸ ɋɭɞɭ ȯɋ, ɽ 
«ɡɚɛɟɡɩɟɱɟɧɧɹ ɞɨɬɪɢɦɚɧɧɹ ɩɪɚɜɚ ɭ ɬɥɭɦɚɱɟɧɧɿ ɬɚ ɡɚɫɬɨɫɭɜɚɧɧɿ ɭɫɬɚɧɨɜɱɢɯ ɞɨ-
ɝɨɜɨɪɿɜ» (ɩ. 1 ɫɬ. 19 Ⱦȯɋ-Ʌ), ɡɚɛɟɡɩɟɱɟɧɧɹ ɨɞɧɚɤɨɜɨɝɨ ɪɨɡɭɦɿɧɧɹ ɿ ɡɚɫɬɨɫɭɜɚɧ-
ɧɹ, ɽɞɧɨɫɬɿ ɿ ɜɧɭɬɪɿɲɧɶɨʀ ɭɡɝɨɞɠɟɧɨɫɬɿ ɩɪɚɜɚ ȯɋ. ɉɨɤɥɚɞɟɧɿ ɧɚ ɧɢɯ ɡɚɜɞɚɧɧɹ 
ɋɭɞ ɿ Ɂɚɝɚɥɶɧɢɣ ɫɭɞ ɪɟɚɥɿɡɭɸɬɶ ɱɟɪɟɡ ɡɞɿɣɫɧɟɧɧɹ ɩɪɚɜɨɫɭɞɞɹ ɭ ɦɟɠɚɯ ɜɥɚɫɧɨʀ 
ɸɪɢɫɞɢɤɰɿʀ. Ⱦɨ ɫɤɥɚɞɭ ɋɭɞɭ ɜɯɨɞɹɬɶ ɩɨ ɨɞɧɨɦɭ ɫɭɞɞɿ ɜɿɞ ɤɨɠɧɨʀ ɞɟɪɠɚɜɢ-ɱɥɟ-
ɧɚ, ɚ Ɂɚɝɚɥɶɧɢɣ ɫɭɞ ɩɨɽɞɧɭɽ ɳɨɧɚɣɦɟɧɲɟ ɩɨ ɨɞɧɨɦɭ ɫɭɞɞɿ ɜɿɞ ɤɨɠɧɨʀ ɞɟɪɠɚ-
ɜɢ-ɱɥɟɧɚ (ɩ. 2 ɫɬ. 19 Ⱦȯɋ-Ʌ). ɋɭɞɭ ɧɚɞɚɸɬɶ ɫɩɪɢɹɧɧɹ ɧɚɪɚɡɿ 11 ɝɟɧɟɪɚɥɶɧɢɯ 
ɚɞɜɨɤɚɬɿɜ (ɿɧɫɬɢɬɭɬ ɩɨɯɨɞɢɬɶ ɡ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ Ɏɪɚɧɰɿʀ). ɇɚ ɡɜɟɪɧɟɧɧɹ ɋɭɞɭ 
Ɋɚɞɚ ȯɋ Ɋɿɲɟɧɧɹɦ 2013/336/EU ɜɿɞ 25 ɱɟɪɜɧɹ 2013 ɪ. ɨɞɧɨɫɬɚɣɧɨ ɡɛɿɥɶɲɢɥɚ 
ɤɿɥɶɤɿɫɬɶ ɝɟɧɟɪɚɥɶɧɢɯ ɚɞɜɨɤɚɬɿɜ ɡ 1 ɥɢɩɧɹ 2013 ɪ. ɞɨ 9, ɚ ɡ 7 ɠɨɜɬɧɹ 2015 ɪ. ɞɨ 
115 (ɞɟɪɠɚɜɢ-ɱɥɟɧɢ ɩɨɝɨɞɢɥɢɫɶ ɡ ɬɚɤɨɸ ɦɨɠɥɢɜɿɫɬɸ ɭ ɫɩɟɰɿɚɥɶɧɿɣ Ⱦɟɤɥɚɪɚɰɿʀ 
ʋ 38, ɞɨɞɚɧɿɣ ɞɨ Ɂɚɤɥɸɱɧɨɝɨ ɚɤɬɚ Ɇɿɠɭɪɹɞɨɜɨʀ ɤɨɧɮɟɪɟɧɰɿʀ ɡ ɩɿɞɝɨɬɨɜɤɢ Ʌɿ-



ɊɈɁȾȱɅ 7 • ɉɪɨɛɥɟɦɢ ɦɿɠɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ  411
ɫɚɛɨɧɫɶɤɨɝɨ ɞɨɝɨɜɨɪɭ. Ʉɪɿɦ ɬɨɝɨ, ɞɿɸɱɚ ɫɢɫɬɟɦɚ ɪɨɬɚɰɿʀ ɨɯɨɩɥɸɽ 5 (ɪɚɧɿɲɟ 3) 
ɝɟɧɟɪɚɥɶɧɢɯ ɚɞɜɨɤɚɬɿɜ. Ƚɨɥɨɜɧɟ ɩɪɢɡɧɚɱɟɧɧɹ ɝɟɧɟɪɚɥɶɧɨɝɨ ɚɞɜɨɤɚɬɚ ɹɤ ɨɫɨɛɥɢ-
ɜɨʀ ɤɚɬɟɝɨɪɿʀ ɱɥɟɧɿɜ ɋɭɞɭ ɩɨɥɹɝɚɽ ɜ ɬɨɦɭ, ɳɨɛ ɩɭɛɥɿɱɧɨ, ɰɿɥɤɨɦ ɧɟɭɩɟɪɟɞɠɟɧɨ 
ɿ ɧɟɡɚɥɟɠɧɨ ɧɚɞɚɜɚɬɢ ɜɦɨɬɢɜɨɜɚɧɢɣ ɜɢɫɧɨɜɨɤ ɭ ɫɩɪɚɜɿ, ɳɨ ɡɝɿɞɧɨ ɡɿ ɋɬɚɬɭɬɨɦ 
ɋɭɞɭ ȯɋ ɜɢɦɚɝɚɽ ɣɨɝɨ ɭɱɚɫɬɿ (ɫɬ. 252 ȾɎȯɋ). ɉɪɨɜɿɜɲɢ ɩɨɩɟɪɟɞɧɶɨ, ɞɨ ɪɨɡɝɥɹ-
ɞɭ ɫɩɪɚɜɢ ɫɭɞɞɹɦɢ, ɜɥɚɫɧɟ ɧɟɡɚɥɟɠɧɟ ɞɨɫɥɿɞɠɟɧɧɹ ʀʀ ɦɚɬɟɪɿɚɥɿɜ, ɝɟɧɟɪɚɥɶɧɢɣ 
ɚɞɜɨɤɚɬ ɝɨɬɭɽ ɫɜɿɣ ɜɢɫɧɨɜɨɤ ɫɚɦɨɫɬɿɣɧɨ, ɚ ɫɭɞɞɿ ɭɯɜɚɥɸɸɬɶ ɪɿɲɟɧɧɹ ɤɨɥɟɝɿ-
ɚɥɶɧɨ, ɞɿɸɱɢ ɽɞɢɧɢɦ ɤɨɪɩɭɫɨɦ. ɋɭɞɞɿ ɧɟ ɡɨɛɨɜ’ɹɡɚɧɿ ɞɨɬɪɢɦɭɜɚɬɢɫɹ ɜɢɫɧɨɜɤɿɜ, 
ɧɚɞɚɧɢɯ ɝɟɧɟɪɚɥɶɧɢɦɢ ɚɞɜɨɤɚɬɚɦɢ, ɨɞɧɚɤ ɡɞɟɛɿɥɶɲɨɝɨ ɋɭɞ ɭɯɜɚɥɸɽ ɪɿɲɟɧɧɹ, 
ɹɤɿ ɡɛɿɝɚɸɬɶɫɹ ɡ ɜɢɫɧɨɜɤɚɦɢ ɝɟɧɟɪɚɥɶɧɢɯ ɚɞɜɨɤɚɬɿɜ, ɬɚɤɚ ɩɪɚɤɬɢɤɚ ɜɢɡɧɚɽɬɶɫɹ 
ɩɨɤɚɡɨɜɨɸ ɜ ɚɫɩɟɤɬɿ ʀɯ ɜɢɫɨɤɨʀ ɩɪɨɮɟɫɿɣɧɨʀ ɤɜɚɥɿɮɿɤɚɰɿʀ.

ɋɭɞ ɡɚɫɿɞɚɽ ɭ ɪɚɦɤɚɯ ɩɚɥɚɬ (3 ɿ 5 ɫɭɞɞɿɜ), ȼɟɥɢɤɨʀ ɩɚɥɚɬɢ (15 ɫɭɞɞɿɜ) ɚɛɨ 
ɩɥɟɧɚɪɧɨ (28 ɫɭɞɞɿɜ) ɜɿɞɩɨɜɿɞɧɨ ɞɨ ɩɪɚɜɢɥ, ɜɫɬɚɧɨɜɥɟɧɢɯ ɋɬɚɬɭɬɨɦ ɋɭɞɭ ȯɋ. 
Cɭɞɨɜɟ ɩɪɨɜɚɞɠɟɧɧɹ ɫɤɥɚɞɚɽɬɶɫɹ ɡ ɞɜɨɯ ɱɚɫɬɢɧ – ɩɢɫɶɦɨɜɨʀ ɬɚ ɭɫɧɨʀ. ɍ ɪɚɦɤɚɯ 
ɩɢɫɶɦɨɜɨʀ ɫɬɚɞɿʀ ɫɬɨɪɨɧɢ ɨɛɦɿɧɸɸɬɶɫɹ ɱɟɪɟɡ ɋɟɤɪɟɬɚɪɹ ɋɭɞɭ ɞɨɤɭɦɟɧɬɚɦɢ, 
ɭ ɬ. ɱ. ɞɨɤɚɡɨɜɨɝɨ ɯɚɪɚɤɬɟɪɭ. ɍɫɧɚ ɫɬɚɞɿɹ ɜɤɥɸɱɚɽ ɜɢɫɬɭɩ ɫɭɞɞɿ-ɞɨɩɨɜɿɞɚɱɚ, ɡɚ-
ɫɥɭɯɨɜɭɜɚɧɧɹ ɋɭɞɨɦ ɚɝɟɧɬɿɜ, ɪɚɞɧɢɤɿɜ, ɚɞɜɨɤɚɬɿɜ ɿ ɜɢɫɧɨɜɤɭ ɝɟɧɟɪɚɥɶɧɨɝɨ ɚɞ-
ɜɨɤɚɬɚ, ɚ ɬɚɤɨɠ ɞɨɩɢɬ ɫɜɿɞɤɿɜ ɬɚ ɟɤɫɩɟɪɬɿɜ ɡɚ ʀɯ ɧɚɹɜɧɨɫɬɿ. ɋɭɞ ɦɨɠɟ ɜɞɚɜɚɬɢɫɹ 
ɞɨ ɫɩɟɰɿɚɥɶɧɢɯ ɩɪɨɰɟɞɭɪ, ɫɟɪɟɞ ɹɤɢɯ ɜɢɪɿɡɧɹɸɬɶɫɹ ɬɟɪɦɿɧɨɜɚ ɬɚ ɩɪɢɫɤɨɪɟɧɚ. 
Ɋɿɲɟɧɧɹ ɭɯɜɚɥɸɽɬɶɫɹ ɜɿɞ ɿɦɟɧɿ ɋɭɞɭ ɜ ɰɿɥɨɦɭ ɿ ɦɚɽ ɨɫɬɚɬɨɱɧɢɣ ɯɚɪɚɤɬɟɪ, ɨɫɤɚɪ-
ɠɟɧɧɸ ɧɟ ɩɿɞɥɹɝɚɽ. ȼɧɭɬɪɿɲɧɶɨɸ ɪɨɛɨɱɨɸ ɦɨɜɨɸ ɿ ɦɨɜɨɸ ɧɚɪɚɞɱɨʀ ɤɿɦɧɚɬɢ 
ɽ ɮɪɚɧɰɭɡɶɤɚ. ɋɭɞ ɮɭɧɤɰɿɨɧɭɽ ɭ ɪɚɦɤɚɯ ɪɟɠɢɦɭ ɦɭɥɶɬɢɥɿɧɝɜɿɡɦɭ, ɨɫɤɿɥɶɤɢ ɜɫɿ 
ɨɮɿɰɿɣɧɿ ɞɨɤɭɦɟɧɬɢ ɩɟɪɟɤɥɚɞɚɸɬɶɫɹ 23 ɨɮɿɰɿɣɧɢɦɢ ɦɨɜɚɦɢ ȯɋ, ɹɤɿ ɜɜɚɠɚɸɬɶɫɹ 
ɦɨɜɚɦɢ ɫɭɞɨɱɢɧɫɬɜɚ. ɇɚ ɜɿɞɦɿɧɭ ɜɿɞ ȯɜɪɨɩɟɣɫɶɤɨɝɨ ɫɭɞɭ ɡ ɩɪɚɜ ɥɸɞɢɧɢ (ɋɬɪɚ-
ɫɛɭɪɡɶɤɨɝɨ ɫɭɞɭ, ɞɚɥɿ –  ȯɋɉɅ), ɫɭɞɞɿ Ʌɸɤɫɟɦɛɭɪɡɶɤɨɝɨ ɫɭɞɭ ɧɟ ɦɚɸɬɶ ɩɪɚɜɚ 
ɧɚ «ɨɤɪɟɦɭ ɞɭɦɤɭ» (separate opinion), ɫɭɞɞɿ ad hoc ɧɟ ɩɪɢɡɧɚɱɚɸɬɶɫɹ. ɉɨɧɚɞ ɬɟ, 
ɞɨ ɞɿɹɥɶɧɨɫɬɿ ɋɭɞɭ ȯɋ ɧɟɩɪɢɣɧɹɬɧɟ ɡɚɫɬɨɫɭɜɚɧɧɹ ɞɨɤɬɪɢɧɢ stare decisis, ɧɚɬɨ-
ɦɿɫɬɶ ɜɢɫɨɤɢɣ ɪɿɜɟɧɶ ɞɢɫɤɪɟɰɿʀ ɡɚ ɞɨɬɪɢɦɚɧɧɹ ɫɜɨɽʀ ɭɫɬɚɥɟɧɨʀ ɩɪɚɤɬɢɤɢ ɛɿɥɶɲ 
ɧɚɝɚɞɭɽ ɞɨɤɬɪɢɧɭ jurisprudence constante, ɳɨ ɜɢɪɿɡɧɹɽɬɶɫɹ ɩɟɜɧɨɸ ɝɧɭɱɤɿɫɬɸ.

ɋɭɞ ȯɋ ɜɿɞɩɨɜɿɞɧɨ ɞɨ ɭɫɬɚɧɨɜɱɢɯ ɞɨɝɨɜɨɪɿɜ ɭɯɜɚɥɸɽ ɪɿɲɟɧɧɹ: ɭ ɫɩɪɚɜɚɯ 
ɡɚ ɩɨɡɨɜɚɦɢ ɞɟɪɠɚɜ-ɱɥɟɧɿɜ, ɿɧɫɬɢɬɭɰɿɣ, ɮɿɡɢɱɧɢɯ/ɸɪɢɞɢɱɧɢɯ ɨɫɿɛ; ɭ ɩɪɟɸɞɢɰɿ-
ɚɥɶɧɨɦɭ ɩɨɪɹɞɤɭ ɧɚ ɡɚɩɢɬɢ ɧɚɰɿɨɧɚɥɶɧɢɯ ɸɪɢɫɞɢɤɰɿɣɧɢɯ ɨɪɝɚɧɿɜ (ɧɚɰɿɨɧɚɥɶ-
ɧɿ ɫɭɞɢ, ɬɪɢɛɭɧɚɥɢ ɬɚ ɿɧɲɿ (ɩɨɡɚɫɭɞɨɜɿ) ɨɪɝɚɧɢ ɞɟɪɠɚɜ-ɱɥɟɧɿɜ, ɹɤɿ ɪɟɚɥɿɡɭɸɬɶ 
ɸɪɢɫɞɢɤɰɿɸ ɳɨɞɨ ɪɨɡɝɥɹɞɭ ɿ ɜɢɪɿɲɟɧɧɹ ɩɪɚɜɨɜɢɯ ɫɩɨɪɿɜ) ɩɪɨ ɬɥɭɦɚɱɟɧɧɹ ɩɪɚ-
ɜɚ ȯɋ ɚɛɨ ɩɪɨ ɞɿɣɫɧɿɫɬɶ ɚɤɬɿɜ, ɩɪɢɣɧɹɬɢɯ ɿɧɫɬɢɬɭɰɿɹɦɢ; ɜ ɿɧɲɢɯ ɜɢɩɚɞɤɚɯ, ɩɟ-
ɪɟɞɛɚɱɟɧɢɯ ɭɫɬɚɧɨɜɱɢɦɢ ɞɨɝɨɜɨɪɚɦɢ (ɩ. 3 ɫɬ. 19 Ⱦȯɋ-Ʌ). ɋɭɞ ȯɋ ɤɨɧɬɪɨɥɸɽ 
ɩɪɚɜɨɦɿɪɧɿɫɬɶ (legality, lawfulness), ɞɿɣɫɧɿɫɬɶ (validity) ɡɚɤɨɧɨɞɚɜɱɢɯ ɚɤɬɿɜ, ɚɤɬɿɜ 
Ɋɚɞɢ ȯɋ, ȯɜɪɨɩɟɣɫɶɤɨʀ Ʉɨɦɿɫɿʀ (ɞɚɥɿ – ȯɄ) ɬɚ ȯɜɪɨɩɟɣɫɶɤɨɝɨ ɰɟɧɬɪɚɥɶɧɨɝɨ ɛɚɧ-
ɤɭ (ɞɚɥɿ – ȯɐȻ), ɤɪɿɦ ɪɟɤɨɦɟɧɞɚɰɿɣ ɿ ɜɢɫɧɨɜɤɿɜ, ɹɤɿ ɧɟ ɦɚɸɬɶ ɨɛɨɜ’ɹɡɤɨɜɨʀ ɫɢɥɢ 
(ɫɬ. 288 ȾɎȯɋ), ɚ ɬɚɤɨɠ ɚɤɬɿɜ ȯɉ ɿ ȯɜɪɨɩɟɣɫɶɤɨʀ Ɋɚɞɢ (ɞɚɥɿ – ȯɊ), ɨɪɝɚɧɿɜ/ɚɝɟɧ-
ɰɿɣ ȯɋ, ɳɨ ɡɭɦɨɜɥɸɸɬɶ ɩɪɚɜɨɜɿ ɧɚɫɥɿɞɤɢ ɞɥɹ ɬɪɟɬɿɯ ɨɫɿɛ. Ɂ ɰɿɽɸ ɦɟɬɨɸ ɋɭɞ ȯɋ 
ɭɩɨɜɧɨɜɚɠɟɧɢɣ ɭɯɜɚɥɸɜɚɬɢ ɪɿɲɟɧɧɹ ɡɚ ɩɨɡɨɜɚɦɢ, ɩɨɞɚɧɢɦɢ ɞɟɪɠɚɜɨɸ-ɱɥɟ-
ɧɨɦ, ȯɉ, Ɋɚɞɨɸ ȯɋ ɚɛɨ ȯɄ ɭ ɡɜ’ɹɡɤɭ ɡ ɜɿɞɫɭɬɧɿɫɬɸ ɤɨɦɩɟɬɟɧɰɿʀ; ɩɨɪɭɲɟɧɧɹɦ 
ɫɭɬɬɽɜɢɯ ɩɪɨɰɟɞɭɪɧɢɯ ɜɢɦɨɝ; ɩɨɪɭɲɟɧɧɹɦ ɭɫɬɚɧɨɜɱɢɯ ɞɨɝɨɜɨɪɿɜ ɱɢ ɛɭɞɶ-ɹɤɨʀ 
ɩɪɚɜɨɜɨʀ ɧɨɪɦɢ, ɳɨ ɦɚɽ ɫɬɨɫɭɧɨɤ ɞɨ ʀɯ ɡɚɫɬɨɫɭɜɚɧɧɹ; ɡɥɨɜɠɢɜɚɧɧɹɦ ɩɨɜɧɨ-
ɜɚɠɟɧɧɹɦɢ. ȼɿɞɬɚɤ, ɞɨɩɭɫɬɢɦɿ ɱɨɬɢɪɢ ɡɚɡɧɚɱɟɧɿ ɩɿɞɫɬɚɜɢ, ɡɚ ɹɤɢɦɢ ɜ ɋɭɞɿ ȯɋ 
ɦɨɠɭɬɶ ɨɫɤɚɪɠɭɜɚɬɢɫɹ ɚɛɨ ɚɧɭɥɶɨɜɭɜɚɬɢɫɹ ɚɤɬɢ ɿɧɫɬɢɬɭɰɿɣ, ɨɪɝɚɧɿɜ ɿ ɚɝɟɧɰɿɣ 
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ȯɋ. ɇɚ ɚɧɚɥɨɝɿɱɧɢɯ ɭɦɨɜɚɯ ɋɭɞ ȯɋ ɭɩɨɜɧɨɜɚɠɟɧɢɣ ɜɢɧɨɫɢɬɢ ɪɿɲɟɧɧɹ ɡɚ ɩɨɡɨ-
ɜɚɦɢ, ɩɨɞɚɧɢɦɢ ȯɜɪɨɩɟɣɫɶɤɨɸ ɪɚɯɭɧɤɨɜɨɸ ɩɚɥɚɬɨɸ, ȯɐȻ ɿ Ʉɨɦɿɬɟɬɨɦ ɪɟɝɿɨɧɿɜ 
ɡ ɦɟɬɨɸ ɡɚɯɢɫɬɭ ɜɥɚɫɧɢɯ ɩɪɟɪɨɝɚɬɢɜ. ɍ ɪɿɲɟɧɧɿ ɭ ɫɩɪɚɜɿ 22/70 Commission v 
Council (1971) ɋɭɞ ɪɨɡ’ɹɫɧɢɜ, ɳɨ «ɦɨɠɥɢɜɿɫɬɶ ɫɭɞɨɜɨɝɨ ɨɫɤɚɪɠɟɧɧɹ ɦɚɽ ɫɬɨ-
ɫɭɜɚɬɢɫɹ ɭɫɿɯ ɩɨɥɨɠɟɧɶ, ɩɪɢɣɧɹɬɢɯ ɿɧɫɬɢɬɭɰɿɹɦɢ, ɹɤɨɸ ɛ ɧɟ ɛɭɥɚ ʀɯ ɩɪɢɪɨɞɚ 
ɚɛɨ ɮɨɪɦɚ, ɩɨɤɥɢɤɚɧɢɯ ɡɭɦɨɜɥɸɜɚɬɢ ɩɪɚɜɨɜɿ ɧɚɫɥɿɞɤɢ»6 (ɩ. 42). ɋɭɞ ȯɋ ɦɨɠɟ 
ɜɢɪɿɲɭɜɚɬɢ ɥɢɲɟ ɩɢɬɚɧɧɹ ɩɪɚɜɚ, ɩɟɪɟɞɚɧɿ ɣɨɦɭ ɧɚ ɪɨɡɝɥɹɞ, ɧɟ ɭɩɨɜɧɨɜɚɠɟɧɢɣ 
ɜɢɪɿɲɭɜɚɬɢ ɩɢɬɚɧɧɹ ɮɚɤɬɭ, ɚ ɬɚɤɨɠ ɡɚɫɬɨɫɨɜɭɜɚɬɢ ɩɪɚɜɨ ɞɨ ɮɚɤɬɿɜ, ɳɨ ɧɚɥɟ-
ɠɢɬɶ ɞɨ ɤɨɦɩɟɬɟɧɰɿʀ ɧɚɰɿɨɧɚɥɶɧɢɯ ɫɭɞɿɜ, ɹɤɢɦ ɩɿɞɜɿɞɨɦɱɿ ɜɫɿ ɤɚɬɟɝɨɪɿʀ ɫɩɪɚɜ, ɡɚ 
ɜɢɧɹɬɤɨɦ ɬɢɯ, ɳɨ ɜɿɞɧɟɫɟɧɿ ɞɨ ɸɪɢɫɞɢɤɰɿʀ ɋɭɞɭ ȯɋ. Ƀɨɝɨ ɸɪɢɫɞɢɤɰɿɸ ɩɨɲɢɪɟ-
ɧɨ ɧɚ ɩɪɨɫɬɿɪ ɫɜɨɛɨɞɢ, ɛɟɡɩɟɤɢ ɬɚ ɩɪɚɜɨɫɭɞɞɹ (ɡɚ ɜɢɧɹɬɤɚɦɢ, ɜɫɬɚɧɨɜɥɟɧɢɦɢ ɭ 
ɫɬ. 276 ȾɎȯɋ), ɳɨ ɛɟɡɩɨɫɟɪɟɞɧɶɨ ɩɨɜ’ɹɡɚɧɨ ɡɿ ɫɤɚɫɭɜɚɧɧɹɦ ɨɩɨɪɧɨʀ ɫɬɪɭɤɬɭɪɢ 
ȯɋ, ɧɚ ɩɢɬɚɧɧɹ ɬɥɭɦɚɱɟɧɧɹ ɿ ɡɚɫɬɨɫɭɜɚɧɧɹ ɏɚɪɬɿʀ ȯɋ ɩɪɨ ɨɫɧɨɜɨɩɨɥɨɠɧɿ ɩɪɚɜɚ 
ɜ ɚɞɚɩɬɨɜɚɧɿɣ ɪɟɞɚɤɰɿʀ 2007 ɪ.7 (ɞɚɥɿ – ɏɚɪɬɿɹ ȯɋ 2007 ɪ.), ɹɤɚ ɡɚ ɸɪɢɞɢɱɧɨɸ 
ɫɢɥɨɸ ɩɪɢɪɿɜɧɸɽɬɶɫɹ ɞɨ ɭɫɬɚɧɨɜɱɢɯ ɞɨɝɨɜɨɪɿɜ, ɧɚɥɟɠɢɬɶ ɞɨ ɞɠɟɪɟɥ ɩɟɪɜɢɧɧɨ-
ɝɨ ɩɪɚɜɚ ȯɋ.

ȼɨɱɟɜɢɞɶ Ʌɿɫɚɛɨɧɫɶɤɢɦ ɞɨɝɨɜɨɪɨɦ ɩɪɟɞɦɟɬɧɨ ɪɨɡɲɢɪɟɧɨ ɸɪɢɫɞɢɤɰɿɸ 
ɋɭɞɭ ȯɋ, ɹɤɚ, ɡɚ ɡɚɝɚɥɶɧɢɦ ɩɪɚɜɢɥɨɦ, ɨɯɨɩɥɸɽ ɜɫɿ ɫɮɟɪɢ ɤɨɦɩɟɬɟɧɰɿʀ ɿɧɬɟɝɪɚ-
ɰɿɣɧɨɝɨ ɨɛ’ɽɞɧɚɧɧɹ, ɡɚ ɨɤɪɟɦɢɦɢ ɜɢɧɹɬɤɚɦɢ, ɩɪɹɦɨ ɩɟɪɟɞɛɚɱɟɧɢɦɢ ɭɫɬɚɧɨɜ-
ɱɢɦɢ ɞɨɝɨɜɨɪɚɦɢ. Ɍɚɤ, ɡ-ɩɿɞ ɸɪɢɫɞɢɤɰɿʀ ɋɭɞɭ ȯɋ, ɡɚ ɜɢɧɹɬɤɚɦɢ, ɡɚɤɪɿɩɥɟɧɢɦɢ 
ɜ ɚɛɡ. 2 ɫɬ. 275 ȾɎȯɋ, ɹɤ ɿ ɪɚɧɿɲɟ, ɟɤɫɩɥɿɰɢɬɧɨ ɜɢɤɥɸɱɟɧɨ ɩɨɥɨɠɟɧɧɹ ɳɨɞɨ 
ɋɁȻɉ, ɚ ɬɚɤɨɠ ɚɤɬɢ, ɳɨ ɩɪɢɣɦɚɸɬɶɫɹ ɧɚ ɨɫɧɨɜɿ ɰɢɯ ɩɨɥɨɠɟɧɶ. Ɉɬɠɟ, ɣ ɧɚɞɚɥɿ 
ɋɭɞ ȯɋ ɧɟ ɤɨɧɬɪɨɥɸɜɚɬɢɦɟ ɞɿɣɫɧɿɫɬɶ ɚɤɬɿɜ ȯɊ ɿ Ɋɚɞɢ ȯɋ ɭ ɰɿɣ ɫɮɟɪɿ, ɩɪɢɣɧɹɬɢɯ 
ɡɝɿɞɧɨ ɡɿ ɫɬ. 43 Ⱦȯɋ-Ʌ. ɇɚɩɪɢɤɥɚɞ, ɪɿɲɟɧɶ ɩɪɨ ɫɩɿɥɶɧɿ ɨɩɟɪɚɰɿʀ ɡ ɪɨɡɡɛɪɨɽɧɧɹ, 
ɦɿɫɿʀ ɿɡ ɡɚɩɨɛɿɝɚɧɧɹ ɤɨɧɮɥɿɤɬɚɦ ɿ ɩɿɞɬɪɢɦɚɧɧɹ ɦɢɪɭ, ɦɿɫɿʀ ɛɨɣɨɜɢɯ ɩɿɞɪɨɡɞɿɥɿɜ ɡ 
ɜɪɟɝɭɥɸɜɚɧɧɹ ɤɪɢɡ, ɰɢɜɿɥɶɧɿ ɦɿɫɿʀ ȯɋ ɧɚ ɬɟɪɢɬɨɪɿʀ ɬɪɟɬɿɯ ɞɟɪɠɚɜ.

ɉɪɚɜɨɩɨɪɹɞɨɤ ȯɋ ɽ ɚɜɬɨɧɨɦɧɢɦ, ɩɪɚɤɬɢɤɚ ɋɭɞɭ ɜɿɞɿɝɪɚɥɚ ɜɢɪɿɲɚɥɶɧɭ ɪɨɥɶ 
ɭ ɧɚɩɨɜɧɟɧɧɿ ɰɶɨɝɨ ɩɨɧɹɬɬɹ, ɹɤ ɿ ɛɚɝɚɬɶɨɯ ɿɧɲɢɯ, ɸɪɢɞɢɱɧɢɦ ɡɦɿɫɬɨɦ, ɤɨɧɰɟɩ-
ɬɭɚɥɶɧɢɦɢ ɩɨɥɨɠɟɧɧɹɦɢ. ȿɜɨɥɸɰɿɹ ɩɪɚɜɨɩɨɪɹɞɤɭ ȯɋ ɩɨɡɧɚɱɚɽɬɶɫɹ ɧɚ ɦɟɬɨɞɨ-
ɥɨɝɿʀ ɬɥɭɦɚɱɟɧɧɹ ɬɚ ɩɪɚɤɬɢɰɿ ɡɚɫɬɨɫɭɜɚɧɧɹ ɋɭɞɨɦ ɧɨɪɦ ɩɪɚɜɚ ȯɋ, ɿ, ɧɚɜɩɚɤɢ, 
ɫɭɞɨɜɚ ɩɪɚɤɬɢɤɚ ɜɩɥɢɜɚɽ ɧɚ ɤɨɧɫɬɢɬɭɰɿɨɧɚɥɿɡɚɰɿɸ ɿɧɬɟɝɪɚɰɿɣɧɨɝɨ ɩɪɚɜɨɩɨɪɹɞ-
ɤɭ, ɞɢɧɚɦɿɤɭ ɣɨɝɨ ɪɨɡɜɢɬɤɭ, ɽɞɧɿɫɬɶ ɿ ɰɿɥɿɫɧɿɫɬɶ. Ɉɞɧɢɦ ɿɡ ɜɚɠɥɢɜɢɯ ɪɟɡɭɥɶɬɚɬɿɜ 
ɞɿɹɥɶɧɨɫɬɿ ɋɭɞɭ ɽ ɜɢɡɧɚɱɟɧɧɹ, ɡɚɫɬɨɫɭɜɚɜɲɢ ɜɨɞɧɨɱɚɫ ɬɟɥɟɨɥɨɝɿɱɧɟ ɿ ɞɢɧɚɦɿɱ-
ɧɟ ɬɥɭɦɚɱɟɧɧɹ, ɪɟɠɢɦɭ ɞɿʀ ɤɨɦɭɧɿɬɚɪɧɨɝɨ ɩɪɚɜɚ. ɍ ɪɿɲɟɧɧɿ ɜ ɫɩɪɚɜɿ 26/62 Van 
Gend en Loos (1963) ɋɭɞ ɭɩɟɪɲɟ ɨɛʉɪɭɧɬɭɜɚɜ ɩɪɹɦɭ ɞɿɸ (direct e൵ect), ɜɫɬɚɧɨ-
ɜɢɜɲɢ, ɳɨ ȯȿɋ ɽ «ɧɨɜɢɦ ɦɿɠɧɚɪɨɞɧɢɦ ɩɪɚɜɨɩɨɪɹɞɤɨɦ», ɡɚɞɥɹ ɹɤɨɝɨ ɞɟɪɠɚɜɢ 
ɨɛɦɟɠɢɥɢ ɫɜɨʀ ɫɭɜɟɪɟɧɧɿ ɩɪɚɜɚ ɭ ɜɢɡɧɚɱɟɧɢɯ ɫɮɟɪɚɯ ɿ ɫɭɛ’ɽɤɬɚɦɢ ɹɤɨɝɨ ɽ ɧɟ 
ɥɢɲɟ ɞɟɪɠɚɜɢ-ɱɥɟɧɢ, ɚ ɣ ʀɯɧɿ ɝɪɨɦɚɞɹɧɢ. ɋɭɞ ɪɨɡɜɢɧɭɜ ɞɨɤɬɪɢɧɚɥɶɧɿ ɩɨɝɥɹɞɢ 
ɫɬɨɫɨɜɧɨ ɩɪɹɦɨʀ ɞɿʀ ɧɨɪɦ ɩɪɚɜɚ ȯɋ ɭ ɜɧɭɬɪɿɲɧɿɯ ɩɪɚɜɨɩɨɪɹɞɤɚɯ ɞɟɪɠɚɜ-ɱɥɟɧɿɜ, 
ɩɨɫɬɚɧɨɜɢɜɲɢ, ɳɨ ɜɨɧɢ ɦɨɠɭɬɶ ɡɚɫɬɨɫɨɜɭɜɚɬɢɫɹ ɭ ɧɚɰɿɨɧɚɥɶɧɢɯ ɫɭɞɚɯ ɩɨɪɹɞ 
ɿɡ ɧɨɪɦɚɦɢ ɜɧɭɬɪɿɲɧɶɨɝɨ ɩɪɚɜɚ ɩɿɞ ɱɚɫ ɫɭɞɨɜɨɝɨ ɪɨɡɝɥɹɞɭ. ɉɪɨɮɟɫɨɪ ȼ. Ɇɭɪɚɜ-
ɣɨɜ ɚɤɰɟɧɬɭɽ ɭɜɚɝɭ ɧɚ ɬɨɦɭ, ɳɨ «ɧɨɪɦɢ ɩɪɚɜɚ ȯɋ ɩɪɹɦɨʀ ɞɿʀ ɧɟ ɜɢɦɚɝɚɸɬɶ ɞɥɹ 
ɫɜɨɽʀ ɪɟɚɥɿɡɚɰɿʀ ɤɨɧɤɪɟɬɢɡɚɰɿʀ ɚɛɨ ɭɬɨɱɧɟɧɧɹ»8; «ɧɨɪɦɢ ɩɪɹɦɨʀ ɞɿʀ, ɹɤɿ ɦɿɫɬɹɬɶɫɹ 
ɭ ɚɤɬɚɯ ɩɪɚɜɚ ȯɋ, ɬɪɟɛɚ ɜɿɞɪɿɡɧɹɬɢ ɜɿɞ ɫɚɦɨɜɢɤɨɧɭɜɚɧɢɯ ɧɨɪɦ ɦɿɠɧɚɪɨɞɧɢɯ 
ɞɨɝɨɜɨɪɿɜ. ȼɨɧɢ ɦɚɸɬɶ ɪɿɡɧɿ ɦɟɯɚɧɿɡɦɢ ɪɟɚɥɿɡɚɰɿʀ»9.

ȱɧɫɬɢɬɭɰɿɽɸ, ɳɨ ɜɫɬɚɧɨɜɥɸɽ, ɹɤɿ ɡ ɧɨɪɦ ɩɪɚɜɚ ȯɋ ɦɚɸɬɶ ɩɪɹɦɭ ɞɿɸ, ɽ ɋɭɞ 
ȯɋ, ɨɫɤɿɥɶɤɢ ɫɚɦɟ ɜɿɧ ɧɚɞɿɥɟɧɢɣ ɤɨɦɩɟɬɟɧɰɿɽɸ ɨɮɿɰɿɣɧɨɝɨ ɬɥɭɦɚɱɟɧɧɹ ɭɫɬɚ-
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ɧɨɜɱɢɯ ɞɨɝɨɜɨɪɿɜ ɿ ɩɪɚɜɚ, ɫɬɜɨɪɸɜɚɧɨɝɨ ȯɋ ɧɚ ɨɫɧɨɜɿ ɭɫɬɚɧɨɜɱɢɯ ɞɨɝɨɜɨɪɿɜ. 
ȼɥɚɫɧɟ, «ɭɬɨɱɧɟɧɧɹ ɡɦɿɫɬɭ ɩɪɚɜɨɜɨʀ ɧɨɪɦɢ, ɭɫɭɧɟɧɧɹ ɩɪɨɝɚɥɢɧ ɜ ɭɫɬɚɧɨɜɱɢɯ 
ɞɨɝɨɜɨɪɚɯ, ʀɯ ɤɨɧɤɪɟɬɢɡɚɰɿɹ ɭ ɩɪɚɜɿ ȯɋ ɡɞɿɣɫɧɸɽɬɶɫɹ ɧɟ ɥɢɲɟ ɡɚ ɞɨɩɨɦɨɝɨɸ 
ɩɪɢɣɧɹɬɬɹ ɚɤɬɿɜ ɜɬɨɪɢɧɧɨɝɨ ɩɪɚɜɚ, ɚ ɿ ɲɥɹɯɨɦ ɫɭɞɨɜɨɝɨ ɬɥɭɦɚɱɟɧɧɹ»10. ɋɭɞ ȯɋ 
ɜɩɪɚɜɿ ɬɥɭɦɚɱɢɬɢ Ʉɨɩɟɧɝɚɝɟɧɫɶɤɿ ɤɪɢɬɟɪɿʀ ɧɚɛɭɬɬɹ ɱɥɟɧɫɬɜɚ ɜ ȯɋ ɭ ɪɚɡɿ ɧɟɨɛ-
ɯɿɞɧɨɫɬɿ, ɨɫɤɿɥɶɤɢ ɜɨɧɢ ɧɚɛɭɥɢ ɸɪɢɞɢɱɧɨɝɨ ɡɚɤɪɿɩɥɟɧɧɹ ɜ ɚɛɡ. 1 ɫɬ. 49 Ⱦȯɋ-Ʌ.

ɍ ɪɿɲɟɧɧɿ ɭ ɫɩɪɚɜɿ 6/64 Costa v ENEL (1964) ɱɿɬɤɨ ɡɚɤɪɿɩɥɟɧɨ ɮɭɧɤɰɿɨ-
ɧɚɥɶɧɢɣ ɩɪɢɧɰɢɩ ɜɟɪɯɨɜɟɧɫɬɜɚ (supremacy), ɩɪɢɦɚɬɭ (primacy) ɩɪɚɜɚ ȯɋ ɧɚɞ 
ɜɧɭɬɪɿɲɧɿɦ ɩɪɚɜɨɦ ɞɟɪɠɚɜ-ɱɥɟɧɿɜ, ɳɨ ɡɭɦɨɜɥɸɽ ɚɜɬɨɧɨɦɧɿɫɬɶ ɿɧɬɟɝɪɚɰɿɣɧɨɝɨ 
ɩɪɚɜɨɩɨɪɹɞɤɭ ɬɚ ɧɚɞɞɟɪɠɚɜɧɢɣ ɜɢɦɿɪ ɩɪɚɜɨɜɨɝɨ ɪɟɝɭɥɸɜɚɧɧɹ. ɉɪɢɦɿɬɧɨ, ɳɨ 
ɿɧɬɟɝɪɨɜɚɧɿɫɬɶ ɩɪɚɜɚ ȯɋ ɭ ɜɧɭɬɪɿɲɧɽ ɩɪɚɜɨ ɞɟɪɠɚɜ-ɱɥɟɧɿɜ ɧɟ ɫɭɩɟɪɟɱɢɬɶ ɣɨɝɨ 
ɚɜɬɨɧɨɦɧɨɫɬɿ, ɨɫɤɿɥɶɤɢ ɜɨɧɨ ɡɚɥɢɲɚɽɬɶɫɹ ɨɫɨɛɥɢɜɢɦ ɩɪɚɜɨɩɨɪɹɞɤɨɦ, ɫɚɦɨ-
ɫɬɿɣɧɢɦ ɳɨɞɨ ɩɪɚɜɨɩɨɪɹɞɤɿɜ ɞɟɪɠɚɜ-ɱɥɟɧɿɜ.

ɍ ɪɿɲɟɧɧɿ ɜ ɨɛ’ɽɞɧɚɧɢɯ ɫɩɪɚɜɚɯ ɋ-402/05Ɋ, ɋ-415/05Ɋ Kadi and Al Barakaat 
International Foundation v Council and Commission (2008) (Kadi-ȱ) ɋɭɞ, ɡɨɤɪɟɦɚ, 
ɪɨɡ’ɹɫɧɢɜ ɫɩɿɜɜɿɞɧɨɲɟɧɧɹ ɩɪɚɜɚ ȯɋ ɿ ɦɿɠɧɚɪɨɞɧɢɯ ɡɨɛɨɜ’ɹɡɚɧɶ, ɩɨɜ’ɹɡɚɧɢɯ ɿɡ 
ɱɥɟɧɫɬɜɨɦ ɜ ɈɈɇ, ɜɢɡɧɚɜ ɩɨɪɭɲɟɧɧɹ ɩɪɚɜɚ ɧɚ ɩɨɜɚɝɭ ɞɨ ɜɥɚɫɧɨɫɬɿ, ɩɪɚɜɚ ɛɭɬɢ 
ɡɚɫɥɭɯɚɧɢɦ, ɩɪɚɜɚ ɧɚ ɟɮɟɤɬɢɜɧɢɣ ɡɚɫɿɛ ɸɪɢɞɢɱɧɨɝɨ ɡɚɯɢɫɬɭ. Ⱥɩɟɥɹɧɬɢ ɨɫɤɚɪ-
ɠɭɜɚɥɢ ɪɿɲɟɧɧɹ ɋɭɞɭ ɩɟɪɲɨʀ ɿɧɫɬɚɧɰɿʀ, ɭɯɜɚɥɟɧɿ 21 ɜɟɪɟɫɧɹ 2005 ɪ., ɜ ɹɤɢɯ ɜɿɧ 
ɜɿɞɦɨɜɢɜ ɭ ɡɚɞɨɜɨɥɟɧɧɿ ʀɯɧɿɯ ɜɢɦɨɝ. ɋɭɞ ɭɫɬɚɧɨɜɢɜ, ɳɨ ɦɿɠɧɚɪɨɞɧɚ ɭɝɨɞɚ ɧɟ 
ɦɚɽ ɩɨɫɹɝɚɬɢ ɧɚ ɪɨɡɩɨɞɿɥ ɤɨɦɩɟɬɟɧɰɿɣ, ɜɫɬɚɧɨɜɥɟɧɢɣ ɭɫɬɚɧɨɜɱɢɦɢ ɞɨɝɨɜɨɪɚɦɢ 
ɿ, ɜɿɞɩɨɜɿɞɧɨ, ɧɚ ɚɜɬɨɧɨɦɧɿɫɬɶ ɩɪɚɜɨɩɨɪɹɞɤɭ ȯɋ, ɩɨɜɚɝɭ ɞɨ ɹɤɨɝɨ ɡɚɛɟɡɩɟɱɭɽ 
ɋɭɞ (ɩ. 282). Ɂɝɿɞɧɨ ɡ ɭɫɬɚɥɟɧɨɸ ɫɭɞɨɜɨɸ ɩɪɚɤɬɢɤɨɸ ɨɫɧɨɜɨɩɨɥɨɠɧɿ ɩɪɚɜɚ ɫɬɚ-
ɧɨɜɥɹɬɶ ɧɟɜɿɞ’ɽɦɧɭ ɫɤɥɚɞɨɜɭ ɡɚɝɚɥɶɧɢɯ ɩɪɢɧɰɢɩɿɜ ɩɪɚɜɚ, ɞɨɬɪɢɦɚɧɧɹ ɹɤɢɯ ɬɟɠ 
ɡɚɛɟɡɩɟɱɭɽ ɋɭɞ (ɩ. 283). Ⱦɨɬɪɢɦɚɧɧɹ ɩɨɜɚɝɢ ɞɨ ɩɪɚɜ ɥɸɞɢɧɢ ɽ ɭɦɨɜɨɸ ɩɪɚɜɨ-
ɦɿɪɧɨɫɬɿ ɚɤɬɿɜ ȯɋ (ɩ. 284). Ɂɨɛɨɜ’ɹɡɚɧɧɹ ɡɚ ɦɿɠɧɚɪɨɞɧɨɸ ɭɝɨɞɨɸ ɧɟ ɦɨɠɭɬɶ 
ɩɨɫɹɝɚɬɢ ɧɚ ɛɚɡɨɜɿ ɩɪɢɧɰɢɩɢ ɭɫɬɚɧɨɜɱɢɯ ɞɨɝɨɜɨɪɿɜ, ɨɞɧɢɦ ɡ ɹɤɢɯ ɽ ɩɪɢɧɰɢɩ 
ɜɿɞɩɨɜɿɞɧɨɫɬɿ ɭɫɿɯ ɚɤɬɿɜ ȯɋ ɨɫɧɨɜɨɩɨɥɨɠɧɢɦ ɩɪɚɜɚɦ, ɞɨɬɪɢɦɚɧɧɹ ɹɤɨɝɨ ɽ ɭɦɨ-
ɜɨɸ ɩɪɚɜɨɦɿɪɧɨɫɬɿ ɰɢɯ ɚɤɬɿɜ (ɩ. 285). 

Ɂɚ ɜɢɡɧɚɱɟɧɧɹɦ ɋɭɞɭ, ɩɪɢɦɚɬ ɋɬɚɬɭɬɭ ɈɈɇ ɧɟ ɩɨɲɢɪɸɽɬɶɫɹ ɧɚ ɪɿɜɟɧɶ 
ɩɟɪɜɢɧɧɨɝɨ ɩɪɚɜɚ ȯɋ, ɡɨɤɪɟɦɚ ɧɚ ɡɚɝɚɥɶɧɿ ɩɪɢɧɰɢɩɢ, ɞɨ ɹɤɢɯ ɧɚɥɟɠɚɬɶ ɨɫɧɨ-
ɜɨɩɨɥɨɠɧɿ ɩɪɚɜɚ (ɩ. 308). ɋɭɞɨɜɢɣ ɤɨɧɬɪɨɥɶ ɚɤɬɚ ȯɋ ɧɚ ɩɪɟɞɦɟɬ ɞɨɬɪɢɦɚɧɧɹ 
ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ ɩɪɚɜ, ɫɭɞɨɜɢɣ ɤɨɧɬɪɨɥɶ ɣɨɝɨ ɞɿɣɫɧɨɫɬɿ, ɩɪɚɜɨɦɿɪɧɨɫɬɿ, ɫɥɿɞ 
ɫɩɪɢɣɦɚɬɢ ɹɤ ɝɚɪɚɧɬɿɸ ɚɜɬɨɧɨɦɧɨɫɬɿ ɩɪɚɜɨɩɨɪɹɞɤɭ ȯɋ, ɧɚ ɹɤɭ ɧɟ ɦɚɽ ɩɨɫɹɝɚ-
ɬɢ ɦɿɠɧɚɪɨɞɧɚ ɭɝɨɞɚ (ɩ. 316). Ɂɪɟɲɬɨɸ, ɧɚ ɩɿɞɫɬɚɜɿ ɧɚɜɟɞɟɧɢɯ ɚɪɝɭɦɟɧɬɿɜ ɋɭɞ 
ɡɚɞɨɜɨɥɶɧɢɜ ɜɢɦɨɝɢ ɩɨɡɢɜɚɱɿɜ, ɫɤɚɫɭɜɚɜɲɢ ɨɫɤɚɪɠɭɜɚɧɿ ɪɿɲɟɧɧɹ ɋɭɞɭ ɩɟɪɲɨʀ 
ɿɧɫɬɚɧɰɿʀ ɬɚ ɜɢɡɧɚɜɲɢ ɧɟɞɿɣɫɧɢɦ ɨɫɩɨɪɸɜɚɧɢɣ Ɋɟɝɥɚɦɟɧɬ Ɋɚɞɢ (ȯɋ) 881/2002 
ɜɿɞ 27 ɬɪɚɜɧɹ 2002 ɪ. ɩɪɨ ɡɚɩɪɨɜɚɞɠɟɧɧɹ ɫɩɟɰɿɚɥɶɧɢɯ ɨɛɦɟɠɭɜɚɥɶɧɢɯ ɡɚɯɨɞɿɜ, 
ɫɩɪɹɦɨɜɚɧɢɯ ɩɪɨɬɢ ɨɫɿɛ ɿ ɨɪɝɚɧɿɡɚɰɿɣ, ɩɿɞɨɡɪɸɜɚɧɢɯ ɭ ɩɿɞɬɪɢɦɰɿ ɬɟɪɨɪɢɡɦɭ, 
ɭ ɡɜ’ɹɡɤɚɯ ɡ ɍɫɚɦɨɸ ɛɟɧ Ʌɚɞɟɧɨɦ, ɦɟɪɟɠɟɸ «Ⱥɥɶ-Ʉɚʀɞɚ», ɪɭɯɨɦ «Ɍɚɥɿɛɚɧ» ɭ 
ɱɚɫɬɢɧɿ, ɳɨ ɫɬɨɫɭɽɬɶɫɹ ɚɩɟɥɹɧɬɿɜ11. Ɋɿɲɟɧɧɹ ɭ ɫɩɪɚɜɿ Kadi-ȱ ɽ ɩɨɤɚɡɨɜɢɦ ɩɪɢ-
ɤɥɚɞɨɦ ɜɩɥɢɜɭ ɧɚ ɪɨɡɜɢɬɨɤ ɩɪɚɜɚ ȯɋ ɫɭɞɨɜɨʀ ɩɪɚɤɬɢɤɢ, ʀʀ ɧɟɨɞɧɨɡɧɚɱɧɨɫɬɿ ɹɤ ɭ 
ɩɥɨɳɢɧɿ ɡɚɯɢɫɬɭ ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ ɩɪɚɜ, ɬɚɤ ɿ ɭɬɜɟɪɞɠɟɧɧɹ ɚɜɬɨɧɨɦɧɨɫɬɿ ɩɪɚ-
ɜɨɩɨɪɹɞɤɭ ȯɋ, ɣɨɝɨ ɡɛɟɪɟɠɟɧɧɹ ɿ ɡɦɿɰɧɟɧɧɹ ɹɤ ɧɨɜɨɝɨ ɩɪɚɜɨɩɨɪɹɞɤɭ, ɨɤɪɟɦɨɝɨ 
ɜɿɞ ɦɿɠɧɚɪɨɞɧɨɝɨ ɩɪɚɜɚ, ɳɨ ɫɥɭɝɭɽ ɨɞɧɢɦ ɿɡ ɩɪɨɹɜɿɜ ɮɪɚɝɦɟɧɬɚɰɿʀ ɨɫɬɚɧɧɶɨɝɨ.

Ɂɚɝɚɥɶɧɢɣ ɫɭɞ ɭɩɨɜɧɨɜɚɠɟɧɢɣ ɪɨɡɝɥɹɞɚɬɢ ɭ ɩɟɪɲɿɣ ɿɧɫɬɚɧɰɿʀ ɩɨɡɨɜɢ, ɡɚ ɜɢ-
ɧɹɬɤɨɦ ɬɢɯ, ɹɤɿ ɩɿɞɩɚɞɚɸɬɶ ɩɿɞ ɸɪɢɫɞɢɤɰɿɸ ɋɭɞɭ. Ɋɿɲɟɧɧɹ, ɭɯɜɚɥɟɧɿ Ɂɚɝɚɥɶɧɢɦ 
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ɫɭɞɨɦ ɜɿɞɩɨɜɿɞɧɨ ɞɨ ɩ. 1 ɫɬ. 256 ȾɎȯɋ, ɦɨɠɭɬɶ ɫɬɚɬɢ ɩɪɟɞɦɟɬɨɦ ɨɫɤɚɪɠɟɧɧɹ ɜ 
ɋɭɞɿ, ɨɛɦɟɠɟɧɨɝɨ ɩɢɬɚɧɧɹɦɢ ɩɪɚɜɚ – ɦɚɬɟɪɿɚɥɶɧɨɝɨ/ɩɪɨɰɟɫɭɚɥɶɧɨɝɨ, ɧɚ ɭɦɨɜɚɯ 
ɿ ɜ ɦɟɠɚɯ, ɜɫɬɚɧɨɜɥɟɧɢɯ ɋɬɚɬɭɬɨɦ. Ɉɬɠɟ, ɋɭɞ ɦɨɠɟ ɞɿɹɬɢ ɹɤ ɫɭɞ ɩɟɪɲɨʀ ɿɧ-
ɫɬɚɧɰɿʀ ɚɛɨ ɜ ɚɩɟɥɹɰɿɣɧɨɦɭ ɩɨɪɹɞɤɭ, ɭɯɜɚɥɸɸɱɢ ɪɿɲɟɧɧɹ ɭ ɫɩɪɚɜɚɯ, ɜɢɪɿɲɟɧɢɯ 
Ɂɚɝɚɥɶɧɢɦ ɫɭɞɨɦ. ɋɭɞ ɦɨɠɟ ɩɿɞɬɜɟɪɞɢɬɢ ɪɿɲɟɧɧɹ Ɂɚɝɚɥɶɧɨɝɨ ɫɭɞɭ, ɫɤɚɫɭɜɚɬɢ 
ɣɨɝɨ ɿ ɩɟɪɟɞɚɬɢ ɫɩɪɚɜɭ ɧɚ ɧɨɜɢɣ ɪɨɡɝɥɹɞ, ɫɤɚɫɭɜɚɬɢ ɣɨɝɨ ɬɚ ɜɢɧɟɫɬɢ ɨɫɬɚɬɨɱɧɟ 
ɪɿɲɟɧɧɹ ɭ ɫɩɪɚɜɿ.

Ƚɨɥɨɜɚ ɋɭɞɭ ɜ ɨɮɿɰɿɣɧɨɦɭ ɡɜɟɪɧɟɧɧɿ ɜɿɞ 28 ɛɟɪɟɡɧɹ 2011 ɪ. ɞɨ ȯɉ ɿ Ɋɚɞɢ 
ȯɋ ɡɿɧɿɰɿɸɜɚɜ ɪɟɮɨɪɦɭɜɚɧɧɹ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ ȯɋ, ɡ ɨɝɥɹɞɭ ɧɚ ɧɚɹɜɧɿ ɩɪɨɛɥɟ-
ɦɢ ʀʀ ɮɭɧɤɰɿɨɧɭɜɚɧɧɹ, ɨɛʉɪɭɧɬɭɜɚɜɲɢ ɩɪɨɩɨɡɢɰɿɸ ɧɟɨɛɯɿɞɧɿɫɬɸ ɜɧɟɫɟɧɧɹ ɡɦɿɧ 
ɞɨ ɋɬɚɬɭɬɭ ɋɭɞɭ ȯɋ ɲɥɹɯɨɦ ɩɪɢɣɧɹɬɬɹ ɜɿɞɩɨɜɿɞɧɨɝɨ Ɋɟɝɥɚɦɟɧɬɭ. ɉɨɫɬɥɿɫɚ-
ɛɨɧɫɶɤɢɣ ɩɟɪɿɨɞ ɪɟɮɨɪɦɭɜɚɧɧɹ ɋɭɞɭ ȯɋ ɡɚɩɨɱɚɬɤɨɜɚɧɨ ɩɪɢɣɧɹɬɬɹɦ ȯɉ ɿ Ɋɚ-
ɞɨɸ ȯɋ, ɤɟɪɭɸɱɢɫɶ, ɡɨɤɪɟɦɚ, ɫɬ. 254 (ɚɛɡ. 1) ɬɚ ɫɬ. 281 (ɚɛɡ. 2) ȾɎȯɋ, ɞɿɸɱɢ 
ɡɚ ɡɜɢɱɚɣɧɨɸ ɡɚɤɨɧɨɞɚɜɱɨɸ ɩɪɨɰɟɞɭɪɨɸ, Ɋɟɝɥɚɦɟɧɬɭ 2015/2422 ɜɿɞ 16 ɝɪɭɞɧɹ 
2015 ɪ.12, ɹɤɢɦ ɜɧɟɫɟɧɨ ɡɦɿɧɢ ɞɨ ɋɬɚɬɭɬɭ ɋɭɞɭ ȯɋ, ɭ ɬ. ɱ. ɡ ɨɝɥɹɞɭ ɧɚ ɩɨɫɬɭɩɨ-
ɜɟ ɪɨɡɲɢɪɟɧɧɹ ɣɨɝɨ ɸɪɢɫɞɢɤɰɿʀ ɡ ɦɨɦɟɧɬɭ ɫɬɜɨɪɟɧɧɹ, ɩɨɫɬɿɣɧɟ ɧɚɞɦɿɪɧɟ ɡɚ-
ɜɚɧɬɚɠɟɧɧɹ ɪɨɡɝɚɥɭɠɟɧɨʀ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ ȯɋ, ɡɛɿɥɶɲɟɧɧɹ ɤɿɥɶɤɨɫɬɿ ɫɩɪɚɜ, ɳɨ 
ɭɫɤɥɚɞɧɸɽ ʀɯ ɜɢɪɿɲɟɧɧɹ ɩɪɨɬɹɝɨɦ ɪɨɡɭɦɧɨɝɨ ɫɬɪɨɤɭ, ɹɤ ɬɨɝɨ ɜɢɦɚɝɚɸɬɶ ɫɬ. 47 
ɏɚɪɬɿʀ ȯɋ 2007 ɪ. ɬɚ ɫɬ. 6 Ʉɨɧɜɟɧɰɿɸ 1950 ɪ.

ɋɢɬɭɚɰɿɹ, ɳɨ ɫɤɥɚɥɚɫɹ ɭ Ɂɚɝɚɥɶɧɨɦɭ ɫɭɞɿ, ɱɚɫɬɤɨɜɨ ɡɭɦɨɜɥɟɧɚ ɡɪɨɫɬɚɧɧɹɦ 
ɤɿɥɶɤɨɫɬɿ ɬɚ ɪɿɡɧɨɦɚɧɿɬɧɨɫɬɿ ɚɤɬɿɜ ɿɧɫɬɢɬɭɰɿɣ, ɨɪɝɚɧɿɜ, ɚɝɟɧɰɿɣ ȯɋ, ɚ ɬɚɤɨɠ ɨɛ-
ɫɹɝɨɦ ɿ ɫɤɥɚɞɧɿɫɬɸ ɫɩɪɚɜ, ɳɨ ɡɧɚɯɨɞɹɬɶɫɹ ɧɚ ɪɨɡɝɥɹɞɿ, ɡɨɤɪɟɦɚ ɭ ɫɮɟɪɿ ɤɨɧ-
ɤɭɪɟɧɰɿʀ, ɞɟɪɠɚɜɧɨʀ ɞɨɩɨɦɨɝɢ, ɿɧɬɟɥɟɤɬɭɚɥɶɧɨʀ ɜɥɚɫɧɨɫɬɿ. Ⱦɥɹ ʀʀ ɜɢɪɿɲɟɧɧɹ 
ɜɠɢɜɚɸɬɶɫɹ ɡɚɯɨɞɢ ɡ ɜɧɭɬɪɿɲɧɶɨʀ ɪɟɨɪɝɚɧɿɡɚɰɿʀ Ɂɚɝɚɥɶɧɨɝɨ ɫɭɞɭ, ɩɟɪɟɞɭɫɿɦ 
ɨɪɝɚɧɿɡɚɰɿɣɧɨ-ɫɬɪɭɤɬɭɪɧɨɝɨ ɯɚɪɚɤɬɟɪɭ13, ɳɨ ɧɟ ɦɚɸɬɶ ɩɪɢɡɜɟɫɬɢ ɞɨ ɧɚɛɨɪɭ ɞɨ-
ɞɚɬɤɨɜɢɯ ɫɟɤɪɟɬɚɪɿɜ ɚɛɨ ɿɧɲɨɝɨ ɞɨɩɨɦɿɠɧɨɝɨ ɩɟɪɫɨɧɚɥɭ, ɩɨɜɢɧɧɿ ɡɚɛɟɡɩɟɱɢɬɢ 
ɟɮɟɤɬɢɜɧɟ ɜɢɤɨɪɢɫɬɚɧɧɹ ɬɚ ɨɞɧɚɤɨɜɿ ɭɦɨɜɢ ɫɬɨɫɨɜɧɨ ɧɚɹɜɧɢɯ ɥɸɞɫɶɤɢɯ ɪɟɫɭɪ-
ɫɿɜ, ɹɤɿ ɦɚɸɬɶ ɛɭɬɢ ɪɿɜɧɢɦɢ ɞɥɹ ɜɫɿɯ ɫɭɞɞɿɜ. Ɂɚɦɿɫɬɶ ɫɬɜɨɪɟɧɧɹ ɫɩɟɰɿɚɥɿɡɨɜɚ-
ɧɢɯ ɫɭɞɿɜ, ɧɚɞɿɥɟɧɢɯ ɫɩɟɰɿɚɥɶɧɨɸ ɸɪɢɫɞɢɤɰɿɽɸ, ɡɚ ɞɨɬɪɢɦɚɧɧɹ ɜɫɬɚɧɨɜɥɟɧɢɯ 
ɭ ɫɬ. 257 ȾɎȯɋ ɭɦɨɜ ɿ ɩɪɨɰɟɞɭɪ, ɧɨɜɨɸ ɪɟɞɚɤɰɿɽɸ ɫɬ. 48 ɋɬɚɬɭɬɭ ɋɭɞɭ ȯɋ 
ɜɢɡɧɚɱɟɧɨ ɩɨɟɬɚɩɧɟ ɪɨɡɲɢɪɟɧɧɹ ɤɿɥɶɤɿɫɧɢɯ ɩɚɪɚɦɟɬɪɿɜ Ɂɚɝɚɥɶɧɨɝɨ ɫɭɞɭ (40 
ɫɭɞɞɿɜ – ɡ 25 ɝɪɭɞɧɹ 2015 ɪ.; 47 – 1 ɜɟɪɟɫɧɹ 2016 ɪ.; ɩɨ 2 ɫɭɞɞɿ ɜɿɞ ɤɨɠɧɨʀ ɞɟɪ-
ɠɚɜɢ-ɱɥɟɧɚ – ɡ 1 ɜɟɪɟɫɧɹ 2019 ɪ.) ɡɚɞɥɹ ɫɤɨɪɨɱɟɧɧɹ ɧɟɩɪɢɣɧɹɬɧɨ ɧɚɞɦɿɪɧɨʀ 
ɬɪɢɜɚɥɨɫɬɿ ɫɭɞɨɜɨɝɨ ɪɨɡɝɥɹɞɭ, ɩɿɞɜɢɳɟɧɧɹ ɟɮɟɤɬɢɜɧɨɫɬɿ ɩɪɚɜɨɫɭɞɞɹ ɧɚ ɪɿɜɧɿ 
ȯɋ ɬɚ ɿɧ., ɳɨ ɜɿɞɩɨɜɿɞɚɽ ɫɭɱɚɫɧɢɦ ɬɟɧɞɟɧɰɿɹɦ. 

Ʉɪɿɦ ɧɟɡɚɥɟɠɧɨɫɬɿ, ɛɟɡɫɬɨɪɨɧɧɨɫɬɿ, ɞɨɫɜɿɞɭ, ɩɪɨɮɟɫɿɣɧɨʀ ɬɚ ɨɫɨɛɢɫɬɨʀ ɩɪɢ-
ɞɚɬɧɨɫɬɿ ɞɥɹ ɨɛɿɣɦɚɧɧɹ ɜɢɫɨɤɢɯ ɫɭɞɞɿɜɫɶɤɢɯ ɩɨɫɚɞ, ɜɿɞɬɟɩɟɪ ɤɚɧɞɢɞɚɬɢ ɧɚ ɩɨ-
ɫɚɞɭ ɫɭɞɞɿ ɩɪɢɡɧɚɱɚɬɢɦɭɬɶɫɹ ɜɤɥɸɱɧɨ ɡ ɞɨɬɪɢɦɚɧɧɹɦ ʉɟɧɞɟɪɧɨʀ ɪɿɜɧɨɫɬɿ. Ⱦɨ 
26 ɝɪɭɞɧɹ 2020 ɪ. ɋɭɞ ɡɚ ɞɨɩɨɦɨɝɨɸ ɡɨɜɧɿɲɧɶɨɝɨ ɟɤɫɩɟɪɬɚ ɦɚɽ ɫɤɥɚɫɬɢ ɡɜɿɬ 
ɞɥɹ ȯɉ, Ɋɚɞɢ ȯɋ ɬɚ ȯɄ ɳɨɞɨ ɨɰɿɧɤɢ ɫɢɬɭɚɰɿʀ ɭ Ɂɚɝɚɥɶɧɨɦɭ ɫɭɞɿ. Ɉɫɧɨɜɧɚ ɭɜɚɝɚ 
ɩɪɢɞɿɥɹɬɢɦɟɬɶɫɹ ɟɮɟɤɬɢɜɧɨɫɬɿ, ɪɚɰɿɨɧɚɥɿɡɚɰɿʀ ɣɨɝɨ ɞɿɹɥɶɧɨɫɬɿ, ɧɟɨɛɯɿɞɧɨɫɬɿ ɬɚ 
ɞɨɰɿɥɶɧɨɫɬɿ ɡɛɿɥɶɲɟɧɧɹ ɤɿɥɶɤɨɫɬɿ ɫɭɞɞɿɜ, ɞɨɪɟɱɧɨɫɬɿ ɿɧɲɢɯ ɫɬɪɭɤɬɭɪɧɢɯ ɡɦɿɧ. 
Ɂɚ ɩɨɬɪɟɛɢ ɋɭɞ ɩɪɨɩɨɧɭɜɚɬɢɦɟ ɜɧɟɫɟɧɧɹ ɡɦɿɧ ɞɨ ɋɬɚɬɭɬɭ (ɩ. 1 ɫɬ. 3 Ɋɟɝɥɚɦɟɧɬɭ 
2015/2422 ɜɿɞ 16 ɝɪɭɞɧɹ 2015 ɪ.)12.

ɋɭɞ ɦɟɧɲɟ ɡɚɫɬɨɫɨɜɭɜɚɜ ɩɨɥɨɠɟɧɧɹ ɏɚɪɬɿʀ ȯɋ ɩɪɨ ɨɫɧɨɜɨɩɨɥɨɠɧɿ ɩɪɚɜɚ 
2000 ɪ. ɞɨ ɜɫɬɭɩɭ ɜ ɞɿɸ Ʌɿɫɚɛɨɧɫɶɤɨɝɨ ɞɨɝɨɜɨɪɭ ɬɚ ɧɚɛɭɬɬɹ ɸɪɢɞɢɱɧɨ ɨɛɨɜ’ɹɡ-
ɤɨɜɨʀ ɫɢɥɢ ʀʀ ɚɞɚɩɬɨɜɚɧɨɸ ɪɟɞɚɤɰɿɽɸ 2007 ɪ., ɩɪɨɬɟ ɭ ɫɜɨʀɯ ɪɿɲɟɧɧɹɯ ɰɶɨɝɨ 
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ɩɟɪɿɨɞɭ, ɹɤ ɣ ɿɧɲɿ ɿɧɫɬɢɬɭɰɿʀ ȯɋ, ɜɿɧ ɧɟɨɞɧɨɪɚɡɨɜɨ ɡɜɟɪɬɚɜɫɹ ɞɨ ɡɦɿɫɬɭ ʀʀ ɩɨ-
ɥɨɠɟɧɶ. Ɂ ɧɚɛɭɬɬɹɦ ɱɢɧɧɨɫɬɿ ɏɚɪɬɿɽɸ ȯɋ 2007 ɪ. ɋɭɞ ɪɨɡɝɥɹɞɚɽ ɞɜɿ ɨɫɧɨɜɧɿ 
ɤɚɬɟɝɨɪɿʀ ɫɩɪɚɜ ɫɬɨɫɨɜɧɨ ɡɚɯɢɫɬɭ ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ ɩɪɚɜ: ɫɩɪɚɜɢ ɳɨɞɨ ɜɫɬɚɧɨɜ-
ɥɟɧɧɹ ɜɿɞɩɨɜɿɞɧɨɫɬɿ ɧɨɪɦɚɦ ɏɚɪɬɿʀ ȯɋ 2007 ɪ. ɚɤɬɿɜ ɞɟɪɠɚɜ-ɱɥɟɧɿɜ, ɫɩɪɹɦɨ-
ɜɚɧɢɯ ɧɚ ɿɦɩɥɟɦɟɧɬɚɰɿɸ ɩɪɚɜɚ ȯɋ; ɫɩɪɚɜɢ ɳɨɞɨ ɜɫɬɚɧɨɜɥɟɧɧɹ ɜɿɞɩɨɜɿɞɧɨɫɬɿ 
ɚɤɬɿɜ ɜɬɨɪɢɧɧɨɝɨ ɩɪɚɜɚ ȯɋ ɧɨɪɦɚɦ ɏɚɪɬɿʀ ȯɋ 2007 ɪ. ɋɭɞ ɜɩɟɪɲɟ ɡɚɫɬɨɫɭɜɚɜ 
ɏɚɪɬɿɸ ȯɋ 2007 ɪ. ɹɤ ɞɠɟɪɟɥɨ ɩɟɪɜɢɧɧɨɝɨ ɩɪɚɜɚ ȯɋ ɩɪɢ ɪɨɡɝɥɹɞɿ ɫɩɪɚɜɢ 
ɋ-403/09 PPU, Jasna Detiček v Maurizio Sgueglia (2009), ɩɨɫɬɭɩɨɜɨ ɡɛɚɝɚɱɭɸ-
ɱɢ ɜɥɚɫɧɭ ɩɪɚɤɬɢɤɭ (ɫɩɪɚɜɢ ɋ-149/10 Chatzi (2010); ɋ-356/12 Glatzel (2014); 
ɋ-419/14 WebMindLicences (2015); ɨɛ’ɽɞɧɚɧɿ ɫɩɪɚɜɢ ɋ-203/15 ɬɚ ɋ-698/15 
Tele2 Sverige AB and Tom Watson (2016); ɋ-404/15 ɬɚ ɋ-659/15 PPU, Aranyosi 
and Cáldáraru (2016)). ɉɨɡɚ ɫɭɦɧɿɜɨɦ, «ɩɨɫɢɥɟɧɧɹ ɪɨɥɿ ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ ɩɪɚɜ 
ɭ ɧɚɞɧɚɰɿɨɧɚɥɶɧɨɦɭ ɩɪɚɜɨɩɨɪɹɞɤɭ ɽ ɧɟɩɪɹɦɢɦ ɿɧɫɬɪɭɦɟɧɬɨɦ ɡɚɯɢɫɬɭ ɩɨɡɢɰɿʀ 
ɋɭɞɭ ȯɋ ɳɨɞɨ ɩɪɢɪɨɞɢ ɩɪɚɜɨɜɨʀ ɫɢɫɬɟɦɢ ȯɋ. ȼɢɡɧɚɧɧɹ ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ ɩɪɚɜ 
ɧɟɜɿɞ’ɽɦɧɨɸ ɫɤɥɚɞɨɜɨɸ ɧɚɞɧɚɰɿɨɧɚɥɶɧɨɝɨ ɩɪɚɜɚ ɬɚ ɫɬɜɨɪɟɧɧɹ ɫɤɥɚɞɧɨʀ ɫɢɫɬɟ-
ɦɢ ʀɯ ɡɚɯɢɫɬɭ ɧɚɞɚɥɨ ɧɚɞɧɚɰɿɨɧɚɥɶɧɿɣ ɩɪɚɜɨɜɿɣ ɫɢɫɬɟɦɿ ɪɢɫ ɤɨɧɫɬɢɬɭɰɿɣɧɨɝɨ 
ɩɪɚɜɨɩɨɪɹɞɤɭ»14.

ɉɪɚɤɬɢɤɚ ɡɚɫɬɨɫɭɜɚɧɧɹ ɋɭɞɨɦ ȯɋ ɧɨɪɦ ȯɄ 1950 ɪ. ɡɚɫɜɿɞɱɭɽ, ɳɨ ɦɨɠɧɚ ɩɨ-
ɫɢɥɚɬɢɫɹ ɧɚ ɩɨɪɭɲɟɧɧɹ ɜɿɞɩɨɜɿɞɧɨʀ ɧɨɪɦɢ, ɹɤɳɨ ɩɪɟɞɦɟɬɨɦ ɫɩɨɪɭ ɽ ɩɢɬɚɧɧɹ, 
ɳɨ ɩɿɞɩɚɞɚɽ ɩɿɞ ɫɮɟɪɭ ɞɿʀ ɩɪɚɜɚ ȯɋ. Ɂɚɜɞɹɤɢ ɩɪɚɤɬɢɰɿ ɋɭɞɭ ȯɋ ɦɚɬɟɪɿɚɥɶɧɿ ɧɨɪ-
ɦɢ ȯɄ 1950 ɪ. ɧɢɧɿ ɪɨɡɝɥɹɞɚɸɬɶ ɹɤ ɱɚɫɬɢɧɭ ɩɪɚɜɚ ȯɋ, ɚ ɧɟ ɥɢɲɟ ɹɤ ɿɧɫɬɪɭɦɟɧɬ 
ɞɥɹ ɜɢɡɧɚɱɟɧɧɹ ɡɚɝɚɥɶɧɢɯ ɩɪɢɧɰɢɩɿɜ ɩɪɚɜɚ ȯɋ15. ɋɭɞ ȯɋ ɧɟɨɞɧɨɪɚɡɨɜɨ ɡɚɫɬɨ-
ɫɨɜɭɜɚɜ mutatis mutandis ɩɪɟɰɟɞɟɧɬɧɭ ɩɪɚɤɬɢɤɭ ȯɋɉɅ, ɚɞɠɟ ɞɿʀ ɞɟɪɠɚɜ-ɱɥɟɧɿɜ 
ɭ ɦɟɠɚɯ ɫɮɟɪɢ ɩɪɚɜɚ ȯɋ ɫɬɚɜɚɥɢ ɩɪɟɞɦɟɬɨɦ ɪɨɡɝɥɹɞɭ ȯɋɉɅ. ɉɪɢɦɿɬɧɨ, ɩ. 2 
ɫɬ. 6 Ⱦȯɋ-Ʌ ɩɿɞɬɜɟɪɞɢɜ ɧɚɦɿɪ ȯɋ ɩɪɢɽɞɧɚɬɢɫɹ ɞɨ ȯɄ 1950 ɪ., ɳɨ ɞɚɫɬɶ ɡɦɨɝɭ 
ɭɧɢɤɧɭɬɢ ɪɿɡɧɨɝɨ ɬɥɭɦɚɱɟɧɧɹ ɋɭɞɨɦ ȯɋ ɬɚ ȯɋɉɅ ɨɞɧɚɤɨɜɢɯ ɧɨɪɦ ɭ ɫɮɟɪɿ ɩɪɚɜ 
ɥɸɞɢɧɢ. ɋɭɞ ɭ ɩ. 258 ȼɢɫɧɨɜɤɭ 2/13 ɜɿɞ 18 ɝɪɭɞɧɹ 2014 ɪ. ɳɨɞɨ ɩɪɨɟɤɬɭ ɍɝɨɞɢ 
ɩɪɨ ɩɪɢɽɞɧɚɧɧɹ ȯɋ ɞɨ ȯɄ 1950 ɪ. ɜɫɬɚɧɨɜɢɜ, ɳɨ ɜɨɧɚ ɫɭɩɟɪɟɱɢɬɶ ɩ. 2 ɫɬ. 6 
Ⱦȯɋ-Ʌ ɬɚ ɉɪɨɬɨɤɨɥɭ ʋ 8 ɞɨ ɧɶɨɝɨ, ɦɨɠɟ ɧɟɝɚɬɢɜɧɨ ɜɩɥɢɧɭɬɢ ɧɚ ɨɫɨɛɥɢɜɨɫɬɿ 
ɬɚ ɚɜɬɨɧɨɦɧɿɫɬɶ ɩɪɚɜɚ ȯɋ. ɋɭɞ ɪɨɡ’ɹɫɧɢɜ, ɳɨ ɍɝɨɞɚ ɜɩɥɢɧɟ ɧɚ ɪɟɚɥɿɡɚɰɿɸ ɩɨɥɨ-
ɠɟɧɶ ɫɬ. 344 ȾɎȯɋ, ɚɞɠɟ ɧɟ ɜɢɤɥɸɱɚɽ ɦɨɠɥɢɜɨɫɬɿ ɜɢɧɢɤɧɟɧɧɹ ɫɩɨɪɿɜ ɦɿɠ ɞɟɪ-
ɠɚɜɚɦɢ-ɱɥɟɧɚɦɢ ɚɛɨ ɦɿɠ ɧɢɦɢ ɬɚ ȯɋ ɳɨɞɨ ɡɚɫɬɨɫɭɜɚɧɧɹ ȯɄ 1950 ɪ. ɭ ɦɟɠɚɯ 
ratione materiae ɩɪɚɜɚ ȯɋ ɩɪɢ ɪɨɡɝɥɹɞɿ ɫɩɪɚɜ ȯɋɉɅ16.

ȼɢɫɧɨɜɤɢ. ɉɨɫɬɥɿɫɚɛɨɧɫɶɤɚ ɩɪɚɤɬɢɤɚ ɋɭɞɭ ȯɋ ɭ ɫɮɟɪɿ ɡɚɯɢɫɬɭ ɨɫɧɨɜɨɩɨ-
ɥɨɠɧɢɯ ɩɪɚɜ ɨɤɪɟɫɥɢɥɚ ɨɫɧɨɜɧɿ ɬɟɧɞɟɧɰɿʀ ɪɨɡɜɢɬɤɭ ɫɢɫɬɟɦɢ ɡɚɯɢɫɬɭ ɩɪɚɜ ɥɸ-
ɞɢɧɢ ɜ ȯɋ. ɋɭɞ ȯɋ ɜɿɞɞɚɽ ɩɟɪɟɜɚɝɭ ɩɨɥɨɠɟɧɧɹɦ ɏɚɪɬɿʀ ȯɋ 2007 ɪ., ɹɤɚ inter 
alia ɽ ɪɟɡɭɥɶɬɚɬɨɦ ɫɢɫɬɟɦɚɬɢɡɚɰɿʀ ɬɚ ɤɨɞɢɮɿɤɚɰɿʀ ɣɨɝɨ ɭɫɬɚɥɟɧɨʀ ɫɭɞɨɜɨʀ ɩɪɚɤ-
ɬɢɤɢ ɭ ɫɮɟɪɿ ɡɚɯɢɫɬɭ ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ ɩɪɚɜ, ɡɧɚɱɧɨ ɦɟɧɲɟ ɡɚɫɬɨɫɨɜɭɽ mutatis 
mutandis ɩɪɚɤɬɢɤɭ ȯɋɉɅ ɬɚ ɩɨɫɢɥɚɽɬɶɫɹ, ɹɤ ɩɪɚɜɢɥɨ, ɧɚ ɬɿ ɫɬɚɬɬɿ ȯɄ 1950 ɪ., 
ɹɤɿ ɤɨɪɟɫɩɨɧɞɭɸɬɶ ɜɿɞɩɨɜɿɞɧɢɦ ɫɬɚɬɬɹɦ ɏɚɪɬɿʀ ȯɋ 2007 ɪ., ɩɿɞɤɪɟɫɥɸɸɱɢ, ɳɨ 
ʀɯ ɬɥɭɦɚɱɟɧɧɹ ɦɚɽ ɡɛɿɝɚɬɢɫɹ. ɋɭɞ ɛɚɥɚɧɫɭɽ ɦɿɠ ɧɟɨɛɯɿɞɧɿɫɬɸ ɡɚɯɢɫɬɭ ɨɫɧɨɜɨ-
ɩɨɥɨɠɧɢɯ ɩɪɚɜ ɬɚ ɩɪɚɝɧɟɧɧɹɦ ɡɛɟɪɟɝɬɢ ɿɧɫɬɢɬɭɰɿɣɧɭ ɧɟɡɚɥɟɠɧɿɫɬɶ, ɚɞɠɟ ɦɿɠ 
ɋɭɞɨɦ ɿ ȯɋɉɅ ɧɟɦɚɽ ɩɿɞɩɨɪɹɞɤɭɜɚɧɧɹ. ȼɨɞɧɨɱɚɫ ȯɋɉɅ, ɨɛʉɪɭɧɬɨɜɭɸɱɢ ɫɜɨʀ 
ɩɪɚɜɨɜɿ ɩɨɡɢɰɿʀ, ɩɨɫɢɥɚɽɬɶɫɹ ɧɚ ɏɚɪɬɿɸ ȯɋ 2007 ɪ., ɪɿɲɟɧɧɹ ɋɭɞɭ ɬɚ ɿɧɲɿ ɞɠɟ-
ɪɟɥɚ ɩɪɚɜɚ ȯɋ, ɳɨ ɽ ɩɨɤɚɡɨɜɢɦ ɩɪɢɤɥɚɞɨɦ ɤɨɧɜɟɪɝɟɧɰɿʀ, ɜɡɚɽɦɧɨɝɨ ɜɩɥɢɜɭ ɫɭ-
ɞɨɜɨʀ ɩɪɚɤɬɢɤɢ ɸɪɢɫɞɢɤɰɿɣɧɢɯ ɨɪɝɚɧɿɜ ȯɋ ɿ Ɋɚɞɢ ȯɜɪɨɩɢ, ɫɢɫɬɟɦ ɡɚɯɢɫɬɭ ɩɪɚɜ 
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ɥɸɞɢɧɢ, ɫɮɨɪɦɨɜɚɧɢɯ ɭ ɪɚɦɤɚɯ ɨɫɬɚɧɧɿɯ, ɚɤɬɭɚɥɿɡɭɸɱɢ ɩɨɬɪɟɛɭ ɡɚɛɟɡɩɟɱɟɧɧɹ 
ɭɡɝɨɞɠɟɧɨɫɬɿ ɽɜɪɨɩɟɣɫɶɤɢɯ ɫɬɚɧɞɚɪɬɿɜ ɭ ɫɮɟɪɿ ɡɚɯɢɫɬɭ ɩɪɚɜ ɥɸɞɢɧɢ.

Ɋɟɮɨɪɦɭɜɚɧɧɹ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ ȯɋ ɧɟ ɡɚɜɟɪɲɢɥɨɫɹ, ɬɪɢɜɚɽ ɣɨɝɨ ɩɨɫɬɥɿɫɚ-
ɛɨɧɫɶɤɢɣ ɩɟɪɿɨɞ, ɫɩɪɹɦɨɜɚɧɢɣ ɩɟɪɟɞɭɫɿɦ, ɧɚ ɧɚɝɚɥɶɧɿɫɬɶ ɜɿɞɩɨɜɿɞɿ ɜɢɤɥɢɤɚɦ, ɡ 
ɹɤɢɦɢ ɡɿɬɤɧɭɜɫɹ ɋɭɞ ȯɋ, ɧɚ ɡɚɛɟɡɩɟɱɟɧɧɹ ɞɨɬɪɢɦɚɧɧɹ ɩɨɜɚɝɢ ɞɨ ɩɪɚɜ ɥɸɞɢɧɢ. 
Ⱥɞɚɩɬɭɸɱɢɫɶ ɞɨ ɧɨɜɢɯ ɿɦɩɟɪɚɬɢɜɿɜ, ɭɦɨɜ ɿ ɟɬɚɩɿɜ ɿɧɬɟɝɪɚɰɿɣɧɨɝɨ ɩɪɨɰɟɫɭ, ɪɨɡ-
ɜɢɜɚɸɬɶɫɹ ɨɪɝɚɧɿɡɚɰɿɣɧɨ-ɩɪɚɜɨɜɿ ɡɚɫɚɞɢ ɋɭɞɭ ȯɋ, ɣɨɝɨ ɩɿɞɯɨɞɢ ɞɨ ɬɥɭɦɚɱɟɧɧɹ, 
ɜɪɚɯɨɜɭɸɱɢ ɧɚɹɜɧɿ ɦɨɞɟɥɿ ɬɚ ɚɤɬɭɚɥɶɧɢɣ ɫɬɚɧ ɩɪɚɜɚ, ɳɨ, sensu strictɨ, ɧɟ ɫɬɚɽ 
ɧɚ ɡɚɜɚɞɿ ɩɪɚɜɨɜɿɣ ɜɢɡɧɚɱɟɧɨɫɬɿ ɹɤ ɮɭɧɞɚɦɟɧɬɚɥɶɧɿɣ ɫɤɥɚɞɨɜɿɣ ɩɪɢɧɰɢɩɭ ɜɟɪ-
ɯɨɜɟɧɫɬɜɚ ɩɪɚɜɚ.

ɋɭɞɭ ɜɞɚɥɨɫɹ ɡɞɨɛɭɬɢ ɞɨɜɿɪɭ, ɭɬɜɟɪɞɢɬɢɫɹ ɭ ɫɬɚɬɭɫɿ ɜɩɥɢɜɨɜɨʀ ɿɧɫɬɢɬɭɰɿʀ 
ȯɋ, ɡɚɛɟɡɩɟɱɢɬɢ: ɟɮɟɤɬɢɜɧɢɣ ɫɭɞɨɜɢɣ ɡɚɯɢɫɬ ɭ ɫɮɟɪɚɯ ɪɟɝɭɥɸɜɚɧɧɹ ɩɪɚɜɚ 
ȯɋ, ɫɮɨɪɦɭɥɸɜɚɜɲɢ ɣɨɝɨ ɨɫɧɨɜɧɿ ɤɜɚɥɿɮɿɤɚɰɿɣɧɿ ɨɡɧɚɤɢ; ɤɨɪɟɤɬɧɟ ɡɚɫɬɨɫɭ-
ɜɚɧɧɹ ɦɚɫɢɜɭ acquis ȯɋ, ɱɚɫɬɤɨɜɨ ɧɚɩɨɜɧɟɧɨɝɨ ɩɪɚɤɬɢɤɨɸ ɋɭɞɭ; ɩɨɫɬɭɩ ɽɜɪɨ-
ɩɟɣɫɶɤɨʀ ɿɧɬɟɝɪɚɰɿʀ, ɭ ɬ. ɱ. ɩɨɝɥɢɛɥɟɧɧɹ ɩɪɚɜɨɜɨʀ ɿɧɬɟɝɪɚɰɿʀ; ɩɿɞɬɪɢɦɚɧɧɹ ɿ ɞɨ-
ɬɪɢɦɚɧɧɹ ɿɧɫɬɢɬɭɰɿɣɧɨɝɨ ɛɚɥɚɧɫɭ, ɜɫɬɚɧɨɜɥɟɧɨɝɨ ɭɫɬɚɧɨɜɱɢɦɢ ɞɨɝɨɜɨɪɚɦɢ; 
ɜɢɫɨɤɢɣ ɚɜɬɨɪɢɬɟɬ ɭɯɜɚɥɟɧɢɯ ɪɿɲɟɧɶ, ɹɤɿ ɫɬɚɥɢ ɜɚɠɥɢɜɢɦ ɞɠɟɪɟɥɨɦ ɩɪɚɜɚ 
ȯɋ, ɩɨɫɥɿɞɨɜɧɨ ɫɩɪɢɹɸɱɢ ɣɨɝɨ ɟɜɨɥɸɰɿɣɧɨɦɭ ɪɨɡɜɢɬɤɭ ɿ ɜɨɞɧɨɱɚɫ ɭɬɜɟɪ-
ɞɠɟɧɧɸ, ɡɛɟɪɟɠɟɧɧɸ ɬɚ ɡɦɿɰɧɟɧɧɸ ɩɪɚɜɨɩɨɪɹɞɤɭ ȯɋ ɹɤ ɩɪɚɜɨɩɨɪɹɞɤɭ sui 
generis, ɣɨɝɨ ɚɜɬɨɧɨɦɿɡɚɰɿʀ.

ȼɢɤɥɚɞɟɧɟ ɦɚɽ ɩɪɢɤɥɚɞɧɟ ɡɧɚɱɟɧɧɹ ɞɥɹ ɿɧɬɟɧɫɢɮɿɤɚɰɿʀ ɫɬɪɚɬɟɝɿɱɧɨ ɡɨɪɿɽɧ-
ɬɨɜɚɧɨɝɨ ɧɚ ɪɟɡɭɥɶɬɚɬ ɛɚɝɚɬɨɜɢɦɿɪɧɨɝɨ ɫɩɿɜɪɨɛɿɬɧɢɰɬɜɚ ɍɤɪɚʀɧɢ ɡ ȯɋ, ɩɿɞɜɢ-
ɳɟɧɧɹ ɣɨɝɨ ɟɮɟɤɬɢɜɧɨɫɬɿ, ɨɫɤɿɥɶɤɢ ɞɚɽ ɡɦɨɝɭ ɧɟ ɥɢɲɟ ɩɨɝɥɢɛɢɬɢ ɪɨɡɭɦɿɧɧɹ 
ɨɫɨɛɥɢɜɨɫɬɟɣ ɮɭɧɤɰɿɨɧɭɜɚɧɧɹ ɿ ɪɟɮɨɪɦɭɜɚɧɧɹ ɫɭɞɨɜɨʀ ɫɢɫɬɟɦɢ ȯɋ, ɫɭɱɚɫɧɨʀ 
ɩɪɚɤɬɢɤɢ ɡɚɯɢɫɬɭ ɨɫɧɨɜɨɩɨɥɨɠɧɢɯ ɩɪɚɜ ɭ ɿɧɬɟɝɪɚɰɿɣɧɨɦɭ ɩɪɚɜɨɩɨɪɹɞɤɭ, ɚ 
ɬɚɤɨɠ ɨɰɿɧɸɜɚɬɢ ɪɢɡɢɤɢ ɿ ɜɪɚɯɨɜɭɜɚɬɢ ɩɟɪɟɜɚɝɢ ɭ ɩɪɨɰɟɫɿ ɪɟɚɥɿɡɚɰɿʀ ɽɜɪɨ-
ɩɟɣɫɶɤɨʀ ɿɧɬɟɝɪɚɰɿʀ, ɫɬɚɧɨɜɥɹɱɢ ɩɟɪɫɩɟɤɬɢɜɧɿ ɧɚɩɪɹɦɢ ɤɨɦɩɥɟɤɫɧɢɯ ɧɚɭɤɨɜɢɯ 
ɞɨɫɥɿɞɠɟɧɶ ɡ ɨɝɥɹɞɭ ɧɚ ɜɚɠɥɢɜɿɫɬɶ ɫɭɞɨɜɨɝɨ ɡɚɯɢɫɬɭ ɩɪɚɜ ɝɪɨɦɚɞɹɧ ɍɤɪɚʀɧɢ 
ɜ ȯɋ.
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Falalɿeɿeva L. H. Rɟfɨrm of Court of Justice of the European Union and practice of 
fundamental rights protection

The peculiarities of the legal status and evolution of jurisdiction, the post-Lisbon period 
of the reform of the Court of Justice of the EU, and its role in fundamental rights protection 
in the EU legal order were highlighted in the research. It was noted that at present the Court 
of Justice of the EU is a generalized title of the Court of Justice and the General Court as 
constituent elements of the judicial system of the integration association, each of them within 
its jurisdiction ensures observance of the right to interpret and apply the founding treaties. 
The modern practice of fundamental rights protection in the Court of Justice of the EU and 
doctrinal views on the issues discussed were analyzed.

The role of the practice of the Court of Justice of the EU in the process of formation 
and development of the EU law, the formation and autonomy of sui generis legal order, the 
establishment and evolution of the EU human rights protection system, its convergence with 
the system of human rights protection within the framework of the Council of Europe was 
emphasized.

It was stated in the research that the reform of the judicial system of the EU had not been 
completed, its post-Lisbon period continues, inter alia oriented on the urgency of responding 
to the challenges the Court of Justice of the EU faced in ensuring respect for human rights. 
Adapting to the new imperatives, conditions and stages of the integration process, the 
organizational and legal principles of the Court of Justice of the EU, its approaches to 
interpretation, taking into account the existing models and the current status of law, are being 
developed. The Court of Justice got the con¿dence, established as an inÀuential institution of 
the EU, and ensured: eৼective judicial protection in the areas of EU law regulation, having 
formulated its main quali¿cation features; the correct application of EU acquis, partly ¿lled 
with Court practice; the progress of European integration, including the deepening of legal 
integration; maintenance and observance of the institutional balance established by the 
founding treaties; the high authority of the judgements that have become an important source 
of EU law, consistently contributing to its evolutionary development and at the same time 
establishing, maintaining and strengthening of the legal order of the EU as a sui generis legal 
order, its autonomy.

Key words: EU law, Court of Justice of the European Union, Court of Justice, General 
Court, fundamental rights, EU judicial system, jurisdiction.
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