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For further investigation of the place of law enforcement acts in the system of legislation, 

we will understand under the legislation a system of coordinated, subordinate normative acts 
aimed at ensuring public order and the formation of an eৼective model of the rule of law. It 
normative act is a systemic and multifaceted legal category, which includes the whole set of 
acts that are normative and individual.

Variety of representations of scientists in relation to the essence of law enforcement acts is 
determined by the diversity of law as a means of regulatory inÀuence, polyvariant signi¿cance 
of law enforcement, the plurality of ideas about the properties of this legal document, the 
relevance of the law of law enforcement from:

ɚ) the way of external manifestation of the rules of conduct;
b) the result of consideration of a particular case;
c) the targeting of the regulation of speci¿c cases;
d) the ratio of the state of certain life circumstances and their compliance with legal norms;
e) a clause for clearly de¿ned entities;
f) the de¿nition (establishment) of speci¿c rights and responsibilities certain subjects;
g) state-power orders.
Proceeding from the foregoing, it is possible to determine the place of law enforcement 

acts in the system of legislation:
• this is a kind of individual normative acts and components of legislation in its broad 

sense as a set of normative acts;
• this is the legal form of the implementation of the rules of material and procedural law;
• this is a document of authority to the body, which is accepted if it possesses state power 

authority;
• this is the result of the creative intellectual activity of the subjects;
• aimed at regulating behavior in speci¿c situations;
• has a documentary character, a normative basis and is generally mandatory;
• generates legal consequences;
• establish speci¿c rights and obligations of participants in public relations;
• is a means of specifying abstract norms and their implementation into practice;
•  have a branched species structure;
•  is a means of determining the eৼectiveness of legislation.
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Ʉɢʀɜɫɶɤɢɣ ɧɚɰɿɨɧɚɥɶɧɢɣ ɭɧɿɜɟɪɫɢɬɟɬ 
ɿɦɟɧɿ Ɍɚɪɚɫɚ ɒɟɜɱɟɧɤɚ 

ɞɨɤɬɨɪ ɸɪɢɞɢɱɧɢɯ ɧɚɭɤ, ɞɨɰɟɧɬ

ɌȿɈɊȿɌɂɄɈ-ɉɊȺȼɈȼȺ ɏȺɊȺɄɌȿɊɂɋɌɂɄȺ  
ɉɊȿɐȿȾȿɇɌɇɈȲ ɇɈɊɆɂ ɉɊȺȼȺ

ɍ ɫɬɚɬɬɿ ɡɚɩɪɨɩɨɧɨɜɚɧɨ ɬɟɨɪɟɬɢɤɨ-ɩɪɚɜɨɜɢɣ ɚɧɚɥɿɡ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ ɩɪɚɜɚ. 
ɇɚɞɚɧɨ ɜɢɡɧɚɱɟɧɧɹ, ɨɤɪɟɫɥɟɧɨ ɿɫɬɨɬɧɿ ɨɡɧɚɤɢ ɰɶɨɝɨ ɹɜɢɳɚ. Ɉɩɢɫɚɧɨ ɫɩɟɰɢɮɿɤɭ ɞɢɫɩɨɡɢ-
ɰɿʀ ɬɚ ɝɿɩɨɬɟɡɢ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ.
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Ʉɥɸɱɨɜɿ ɫɥɨɜɚ: ɩɪɟɰɟɞɟɧɬɧɚ ɧɨɪɦɚ, ɫɭɞɨɜɢɣ ɩɪɟɰɟɞɟɧɬ, ɩɪɚɜɨɜɚ ɫɢɫɬɟɦɚ .

Ɇɚɥɵɲɟɜ Ȼ. ȼ. Ɍɟɨɪɟɬɢɤɨ-ɩɪɚɜɨɜɚɹ ɯɚɪɚɤɬɟɪɢɫɬɢɤɚ ɩɪɟɰɟɞɟɧɬɧɨɣ ɧɨɪɦɵ ɩɪɚɜɚ
ȼ ɫɬɚɬɶɟ ɩɪɟɞɥɨɠɟɧ ɬɟɨɪɟɬɢɤɨ-ɩɪɚɜɨɜɨɣ ɚɧɚɥɢɡ ɩɪɟɰɟɞɟɧɬɧɨɣ ɧɨɪɦɵ ɩɪɚɜɚ. Ⱦɚɧɨ 

ɨɩɪɟɞɟɥɟɧɢɟ, ɨɱɟɪɱɟɧɵ ɫɭɳɟɫɬɜɟɧɧɵɟ ɩɪɢɡɧɚɤɢ ɭɤɚɡɚɧɧɨɝɨ ɹɜɥɟɧɢɹ. Ɉɩɢɫɚɧɚ ɫɩɟɰɢɮɢɤɚ 
ɞɢɫɩɨɡɢɰɢɢ ɢ ɝɢɩɨɬɟɡɵ ɩɪɟɰɟɞɟɧɬɧɨɣ ɧɨɪɦɵ. 

Ʉɥɸɱɟɜɵɟ ɫɥɨɜɚ: ɩɪɟɰɟɞɟɧɬɧɚɹ ɧɨɪɦɚ ɩɪɚɜɚ, ɫɭɞɟɛɧɵɣ ɩɪɟɰɟɞɟɧɬ, ɩɪɚɜɨɜɚɹ ɫɢɫɬɟɦɚ.

Malyshev B. V. Theoretical and legal aspects of the precedent-setting legal norm
Present article suggests theoretically oriented legal analysis of the legal norm which in-

herently is of precedent-setting nature. The discussion starts with the variety of de¿nitions 
on the precedent-setting legal norm, suggested in the cotemporary legal literature. Then, the 
author contextualizes the essential features of this phenomenon. Finally, the speci¿cs of the 
disposition and hypotheses of this type of legal norm are described.

Key words: ratio decidendi, judicial precedent, legal system.

Ɋɨɡɜɢɬɨɤ ɜɿɬɱɢɡɧɹɧɨʀ ɩɪɚɜɨɜɨʀ ɫɢɫɬɟɦɢ ɧɚɪɚɡɿ ɜɿɞɛɭɜɚɽɬɶɫɹ ɩɿɞ ɜɩɥɢɜɨɦ 
ɝɥɨɛɚɥɿɡɚɰɿɣɧɢɯ ɩɪɨɰɟɫɿɜ, ɭ ɡɜ’ɹɡɤɭ ɡ ɱɢɦ ɿɧɬɟɧɫɢɮɿɤɭɜɚɥɢɫɶ ɪɨɡɪɨɛɤɢ ɳɨɞɨ 
ɿɦɩɥɟɦɟɧɬɚɰɿʀ ɞɨ ɧɚɰɿɨɧɚɥɶɧɨɝɨ ɩɪɚɜɚ ɬɢɯ ɱɢ ɿɧɲɢɯ ɸɪɢɞɢɱɧɢɯ ɤɨɧɫɬɪɭɤɰɿɣ 
ɬɚ ɦɨɞɟɥɟɣ, ɹɤɿ ɧɚɥɟɠɚɬɶ ɞɨ ɧɚɣɤɪɚɳɢɯ ɩɪɚɜɨɜɢɯ ɧɚɞɛɚɧɶ ɩɪɨɜɿɞɧɢɯ ɡɚɯɿɞɧɢɯ 
ɤɪɚʀɧ. ɉɪɢ ɰɶɨɦɭ ɚɜɬɨɪɢ ɬɚɤɢɯ ɪɨɡɪɨɛɨɤ, ɬɚɤ ɫɚɦɨ ɹɤ ɿ ɮɚɯɿɜɰɿ, ɹɤɿ ɛɟɡɩɨɫɟɪɟɞ-
ɧɶɨ ɡɚɛɟɡɩɟɱɭɸɬɶ ɿɦɩɥɟɦɟɧɬɚɰɿɣɧɿ ɩɪɨɰɟɫɢ, ɱɚɫɬɨ ɧɟ ɜɪɚɯɨɜɭɸɬɶ ɬɨɝɨ, ɳɨ ɛɟɡ 
ɜɿɞɩɨɜɿɞɧɢɯ ɦɨɞɢɮɿɤɚɰɿɣ ɰɿ ɤɨɧɫɬɪɭɤɰɿʀ ɧɟ ɦɨɠɭɬɶ ɟɮɟɤɬɢɜɧɨ ɮɭɧɤɰɿɨɧɭɜɚɬɢ 
ɜ ɿɧɲɢɯ ɭɦɨɜɚɯ, ɧɿɠ ɬɿ, ɞɟ ɜɨɧɢ ɜɢɧɢɤɥɢ. Ɍɨɦɭ ɧɚɜɿɬɶ ɜɞɚɥɟ ʀɯ ɩɟɪɟɧɟɫɟɧɧɹ 
ɧɚ ɧɨɜɢɣ ʉɪɭɧɬ ɦɨɠɟ ɧɟ ɞɚɬɢ ɨɱɿɤɭɜɚɧɢɯ ɪɟɡɭɥɶɬɚɬɿɜ. Ɉɫɨɛɥɢɜɨ ɰɟ ɫɬɨɫɭɽɬɶɫɹ 
ɡɚɩɨɡɢɱɟɧɶ ɡ ɩɪɚɜɚ ɤɪɚʀɧ ɚɧɝɥɨ-ɚɦɟɪɢɤɚɧɫɶɤɨʀ ɩɪɚɜɨɜɨʀ ɫɿɦ’ʀ, ɡɜɚɠɚɸɱɢ ɧɚ ɫɩɟ-
ɰɢɮɿɤɭ ɮɭɧɤɰɿɨɧɭɜɚɧɧɹ ɩɪɟɰɟɞɟɧɬɧɨʀ ɮɨɪɦɢ ɩɪɚɜɚ.

Ɂɜɚɠɚɸɱɢ ɧɚ ɰɟ, ɦɟɬɨɸ ɰɿɽʀ ɫɬɚɬɬɿ ɽ ɮɨɪɦɭɥɸɜɚɧɧɹ ɯɚɪɚɤɬɟɪɢɫɬɢɤ ɩɪɟɰɟ-
ɞɟɧɬɧɨʀ ɧɨɪɦɢ ɩɪɚɜɚ ɹɤ ɹɜɢɳɚ, ɳɨ ɦɚɽ ɿɫɬɨɬɧɿ ɜɿɞɦɿɧɧɨɫɬɿ ɩɨɪɿɜɧɹɧɨ ɿɡ ɧɨɪɦɚ-
ɦɢ ɩɪɚɜɚ, ɹɤɿ ɦɿɫɬɹɬɶɫɹ ɭ ɧɨɪɦɚɬɢɜɧɨ-ɩɪɚɜɨɜɢɯ ɚɤɬɚɯ.

Ⱦɟɹɤɿ ɚɧɝɥɿɣɫɶɤɿ ɞɨɫɥɿɞɧɢɤɢ1 ɜɤɚɡɭɸɬɶ ɧɚ ɩɨɦɢɥɤɨɜɿɫɬɶ ɪɨɡɝɥɹɞɭ ɩɪɟɰɟ-
ɞɟɧɬɧɨɝɨ ɩɪɚɜɚ ɫɟɪɿʀ ɪɿɲɟɧɶ, ɡ ɚɧɚɥɿɡɭ ɹɤɢɯ ɦɨɠɧɚ ɪɨɛɢɬɢ ɜɢɫɧɨɜɤɢ, ɳɨ «X ɜɢ-
ɝɪɚɽ ɫɩɪɚɜɭ, ɚ Y ɩɪɨɝɪɚɽ», ɚɞɠɟ ɧɚɫɩɪɚɜɞɿ ɜɨɧɨ ɹɜɥɹɽ ɫɨɛɨɸ ɫɭɤɭɩɧɿɫɬɶ ɪɿɲɟɧɶ, 
ɚɪɝɭɦɟɧɬɨɜɚɧɢɯ ɩɪɢɧɰɢɩɚɦɢ, ɳɨ ɪɨɡɪɨɛɥɹɸɬɶɫɹ ɫɭɞɚɦɢ ɩɪɨɬɹɝɨɦ ɫɬɨɥɿɬɶ ɬɚ 
ɡɚɤɪɿɩɥɸɸɬɶɫɹ ɱɢɫɥɟɧɧɢɦɢ ɩɪɟɰɟɞɟɧɬɚɦɢ. ɍ ɥɿɬɟɪɚɬɭɪɿ ɧɚɜɨɞɹɬɶɫɹ ɫɥɨɜɚ Ɇɟɧ-
ɫɮɿɥɞɚ, ɹɤɢɣ ɭ ɏVIII ɫɬ. ɡɚɡɧɚɱɚɜ, ɳɨ ɡɚɝɚɥɶɧɟ ɩɪɚɜɨ ɫɤɥɚɞɚɽɬɶɫɹ ɧɟ ɡ ɨɤɪɟɦɢɯ 
ɫɭɞɨɜɢɯ ɫɩɪɚɜ, ɚ ɡ ɡɚɝɚɥɶɧɢɯ ɩɪɢɧɰɢɩɿɜ, ɹɤɿ ɿɥɸɫɬɪɭɸɬɶɫɹ ɬɚ ɩɨɹɫɧɸɸɬɶɫɹ ɰɢɦɢ 
ɫɩɪɚɜɚɦɢ2. Ɂ ɨɝɥɹɞɭ ɧɚ ɬɟɦɭ ɰɿɽʀ ɫɬɚɬɬɿ ɜɚɠɥɢɜɢɦ ɽ ɬɟ, ɳɨ ɩɨɧɹɬɬɹ «ɸɪɢɞɢɱɧɚ 
ɧɨɪɦɚ» (legalrule) ɿ «ɸɪɢɞɢɱɧɢɣ ɩɪɢɧɰɢɩ» (legalprinciple) ɚɧɝɥɨ-ɚɦɟɪɢɤɚɧɫɶɤɿ 
ɞɨɫɥɿɞɧɢɤɢ, ɹɤ ɩɪɚɜɢɥɨ, ɧɟ ɪɨɡɝɥɹɞɚɸɬɶ ɹɤ ɬɚɤɿ, ɳɨ ɦɚɸɬɶ ɫɭɬɬɽɜɿ ɜɿɞɦɿɧɧɨɫɬɿ.

ɍ ɜɿɬɱɢɡɧɹɧɿɣ ɬɚ ɩɨɫɬɪɚɞɹɧɫɶɤɿɣ ɸɪɢɞɢɱɧɿɣ ɥɿɬɟɪɚɬɭɪɿ ɩɪɚɤɬɢɱɧɨ ɧɟɦɚɽ 
ɤɨɦɩɥɟɤɫɧɢɯ ɪɨɛɿɬ ɫɬɨɫɨɜɧɨ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ ɩɪɚɜɚ: ɥɢɲɟ ȱ. Ȼɨɝɞɚɧɨɜɫɶɤɚ3, 
ɚ ɡɝɨɞɨɦ Ɉ. ɋɤɚɤɭɧ4 ɡɪɨɛɢɥɢ ɧɟɜɟɥɢɤɿ ɡɚ ɨɛɫɹɝɨɦ ɫɩɪɨɛɢ ɡ’ɹɫɭɜɚɬɢ ɞɟɹɤɿ ɨɫɨ-
ɛɥɢɜɨɫɬɿ ɞɿʀ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ ɭ ɩɪɨɫɬɨɪɿ ɬɚ ɱɚɫɿ. 

ɉɪɟɰɟɞɟɧɬɧɚ ɧɨɪɦɚ ɩɪɚɜɚ ɽ ɜɢɯɿɞɧɨɸ ɥɚɧɤɨɸ ɩɪɟɰɟɞɟɧɬɧɨʀ ɮɨɪɦɢ ɪɟɝɭɥɸ-
ɜɚɧɧɹ ɫɭɫɩɿɥɶɧɢɯ ɜɿɞɧɨɫɢɧ. ɋɭɞɨɜɢɣ ɩɪɟɰɟɞɟɧɬ ɿ ɩɪɟɰɟɞɟɧɬɧɚ ɧɨɪɦɚ ɩɪɚɜɚ ɫɩɿɜ-
ɜɿɞɧɨɫɹɬɶɫɹ ɹɤ ɮɨɪɦɚ ɬɚ ɡɦɿɫɬ ɡɚ ɚɧɚɥɨɝɿɽɸ, ɹɤ ɧɨɪɦɚ ɩɪɚɜɚ ɽ ɡɦɿɫɬɨɦ ɧɨɪɦɚɬɢɜ-
ɧɨ-ɩɪɚɜɨɜɨɝɨ ɚɤɬɚ. ɉɪɨɬɟ ɯɢɛɧɢɦ ɽ ɬɜɟɪɞɠɟɧɧɹ ɩɪɨ ɬɟ, ɳɨ ratio decidendi – ɰɟ 
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ɿ ɽ ɫɭɞɨɜɢɣ ɩɪɟɰɟɞɟɧɬ, ɨɫɤɿɥɶɤɢ, ɧɟɡɜɚɠɚɸɱɢ ɧɚ ɬɟ, ɳɨ ɩɪɟɰɟɞɟɧɬɧɚ ɧɨɪɦɚ ɽ 
ɡɦɿɫɬɨɦ ɫɭɞɨɜɨɝɨ ɩɪɟɰɟɞɟɧɬɭ, ɜɨɧɚ ɣɨɝɨ ɧɟ ɩɿɞɦɿɧɹɽ. 

əɤ ɡɚɡɧɚɱɚɽ ɚɜɬɨɪɢɬɟɬɧɢɣ ɩɪɚɜɨɡɧɚɜɟɰɶ Ⱥ. Ʉɿɪɚɥɮɿ, ɪɿɲɟɧɧɹ ɫɭɞɭ ɦɚɽ ɪɨɡ-
ɝɥɹɞɚɬɢɫɹ ɜ ɬɪɶɨɯ ɚɫɩɟɤɬɚɯ. ɉɨ-ɩɟɪɲɟ, ɜɨɧɨ ɜɢɫɬɭɩɚɽ ɹɤ ɞɨɤɭɦɟɧɬ, ɳɨ ɜɢɪɿɲɭɽ 
ɫɩɿɪ ɦɿɠ ɫɬɨɪɨɧɚɦɢ ɫɩɪɚɜɢ. ɉɨ-ɞɪɭɝɟ, ɜɨɧɨ ɹɜɥɹɽ ɫɨɛɨɸ ɪɟɡɭɥɶɬɚɬ ɞɨɫɥɿɞɠɟɧ-
ɧɹ ɫɭɞɨɦ ɨɛɫɬɚɜɢɧ ɫɩɪɚɜɢ. ɉɨ-ɬɪɟɬɽ, ɜɨɧɨ ɦɿɫɬɢɬɶ ɨɛʉɪɭɧɬɭɜɚɧɧɹ ɬɨɝɨ ɱɢ ɿɧ-
ɲɨɝɨ ɩɪɚɜɨɩɨɥɨɠɟɧɧɹ, ɳɨ ɽ ɸɪɢɞɢɱɧɨɸ ɨɫɧɨɜɨɸ ɬɚɤɨɝɨ ɪɿɲɟɧɧɹ. ɉɪɢ ɰɶɨɦɭ 
ɡɚɡɧɚɱɟɧɟ ɨɛʉɪɭɧɬɭɜɚɧɧɹ ɽ: ɚ) ɤɨɪɢɫɧɢɦ ɞɥɹ ɫɭɞɿɜ, ɹɤɿ ɽ ɜɢɳɢɦɢ ɡɚ ɿɽɪɚɪɯɿɽɸ; 
ɛ) ɨɛɨɜ’ɹɡɤɨɜɢɦ ɞɥɹ ɪɿɜɧɢɯ ɡɚ ɿɽɪɚɪɯɿɽɸ ɫɭɞɿɜ ɜ ɿɧɬɟɪɟɫɚɯ ɡɚɛɟɡɩɟɱɟɧɧɹ ɽɞɧɨɫɬɿ 
ɬɚ ɨɞɧɨɦɚɧɿɬɧɨɫɬɿ ɭ ɜɿɞɩɪɚɜɥɟɧɧɿ ɩɪɚɜɨɫɭɞɞɹ; ɜ) ɨɛɨɜ’ɹɡɤɨɜɢɦ ɞɥɹ ɧɢɠɱɢɯ ɫɭ-
ɞɿɜ ɡ ɩɪɢɱɢɧɢ ɣɨɝɨ ɸɪɢɞɢɱɧɨɝɨ ɫɬɚɬɭɫɭ5. Ɉɬɠɟ, Ⱥ. Ʉɿɪɚɥɮɿ ɩɿɞɬɜɟɪɞɠɭɽ ɧɚɲɭ 
ɞɭɦɤɭ ɳɨɞɨ ɧɟɨɛɯɿɞɧɨɫɬɿ ɪɨɡɝɥɹɞɭ ɩɢɬɚɧɧɹ ɩɪɨ ɜɢɡɧɚɱɟɧɧɹ ɫɭɞɨɜɨɝɨ ɩɪɟɰɟɞɟɧ-
ɬɭ ɤɪɿɡɶ ɩɪɢɡɦɭ ɧɨɪɦɢ ɩɪɚɜɚ, ɹɤɭ ɜɿɧ ɦɿɫɬɢɬɶ.

ɋɜɨɝɨ ɱɚɫɭ Ⱥ. Ⱦɚɣɫɿ ɩɢɫɚɜ, ɳɨ ɧɚɣɫɭɬɬɽɜɿɲɨɸ ɩɟɪɟɜɚɝɨɸ ɩɪɟɰɟɞɟɧɬɧɨɝɨ 
ɩɪɚɜɚ ɽ ɧɟɜɿɞ’ɽɦɧɢɣ ɡɜ’ɹɡɨɤ ɣɨɝɨ ɩɪɢɩɢɫɿɜ ɡ ɡɚɫɨɛɚɦɢ ɫɜɨɽʀ ɪɟɚɥɿɡɚɰɿʀ6. Ɏɭɧɤ-
ɰɿɨɧɭɜɚɧɧɹ ɚɧɝɥɿɣɫɶɤɨɝɨ ɫɭɞɨɜɨɝɨ ɩɪɟɰɟɞɟɧɬɭ ɡɚɛɟɡɩɟɱɭɽɬɶɫɹ ɞɨɤɬɪɢɧɨɸ 
ɩɪɟɰɟɞɟɧɬɭ, ɹɤɚ ɫɤɥɚɞɚɽɬɶɫɹ ɡ ɩɪɚɜɢɥ ɬɚ ɩɪɢɧɰɢɩɿɜ ɡɚɫɬɨɫɭɜɚɧɧɹ ɩɪɟɰɟɞɟɧɬɭ, 
ɫɮɨɪɦɭɥɶɨɜɚɧɢɯ ɭ ɩɪɨɰɟɫɿ ɛɚɝɚɬɨɜɿɤɨɜɨʀ ɩɪɚɤɬɢɤɢ ɫɭɞɿɜ. Ɉɫɧɨɜɨɸ ɞɨɤɬɪɢɧɢ 
ɩɪɟɰɟɞɟɧɬɭ (ɬɚ ɣ ɭɫɶɨɝɨ ɩɪɟɰɟɞɟɧɬɧɨɝɨ ɩɪɚɜɚ ɜɡɚɝɚɥɿ) ɽ ɩɪɢɧɰɢɩ staredecisis 
(ɜɢɪɿɲɢɬɢ ɬɚɤ, ɹɤ ɛɭɥɨ ɜɢɪɿɲɟɧɨ ɪɚɧɿɲɟ), ɹɤɢɣ ɩɨɜɧɿɫɬɸ ɫɮɨɪɦɭɜɚɜɫɹ ɥɢɲɟ 
ɭ ɏȱɏ ɫɬ. ɍ ɡɚɝɚɥɶɧɢɯ ɪɢɫɚɯ ɰɟɣ ɩɪɢɧɰɢɩ ɦɨɠɧɚ ɜɢɡɧɚɱɢɬɢ ɬɚɤ: ɤɨɠɧɢɣ ɫɭɞ 
ɡɨɛɨɜ’ɹɡɚɧɢɣ ɫɥɿɞɭɜɚɬɢ ɩɪɟɰɟɞɟɧɬɭ ɜɢɳɨɝɨ ɫɭɞɭ, ɩɪɢ ɰɶɨɦɭ ɜɢɳɿ ɫɭɞɢ ɜ ɩɟɪɟ-
ɜɚɠɧɿɣ ɛɿɥɶɲɨɫɬɿ ɜɢɩɚɞɤɿɜ ɡɜ’ɹɡɚɧɿ ɫɜɨʀɦɢ ɩɨɩɟɪɟɞɧɿɦɢ ɩɪɟɰɟɞɟɧɬɚɦɢ.

Ⱥɥɟ ɫɢɥɚ ɩɪɢɧɰɢɩɭ stare decisis ɩɨɲɢɪɸɽɬɶɫɹ ɧɟ ɧɚ ɜɫɟ ɪɿɲɟɧɧɹ, ɨɛɨɜ’ɹɡ-
ɤɨɜɢɦ ɽ ɬɿɥɶɤɢ ɣɨɝɨ ɩɪɚɜɨɜɢɣ ɩɪɢɧɰɢɩ (ratio decidendi). Ɋ. Ʉɪɨɫɫ ɩɢɲɟ, ɳɨ 
ratio decidendi ɩɪɟɰɟɞɟɧɬɭ – ɰɟ ɛɭɞɶ-ɹɤɚ ɧɨɪɦɚ ɩɪɚɜɚ, ɹɤɚ ɩɪɹɦɨ ɚɛɨ ɩɨɛɿɱɧɨ 
ɬɥɭɦɚɱɢɬɶɫɹ ɫɭɞɞɟɸ ɹɤ ɧɟɨɛɯɿɞɧɢɣ ɤɪɨɤ ɜ ɞɨɫɹɝɧɟɧɧɿ ɪɿɲɟɧɧɹ, ɜɤɥɸɱɚɸɱɢ ɯɿɞ 
ɣɨɝɨ ɦɿɪɤɭɜɚɧɶ ɱɢ ɨɛɨɜ’ɹɡɤɨɜɭ ɱɚɫɬɢɧɭ ɣɨɝɨ ɜɤɚɡɿɜɤɢ ɩɪɢɫɹɠɧɢɦ7. Ⱦɥɹ Ⱦ. ɋɚɥ-
ɦɨɧɞɚ ratio dɟcɿdendi – ɰɟ ɡɚɝɚɥɶɧɨɨɛɨɜ’ɹɡɤɨɜɢɣ ɩɪɚɜɨɜɢɣ ɩɪɢɧɰɢɩ ɫɭɞɨɜɨɝɨ 
ɪɿɲɟɧɧɹ8. ɍ. Ⱦɠɟɥɞɚɪɬ ɜɜɚɠɚɽ ratio decidendi ɩɪɢɧɰɢɩɨɦ, ɧɚ ɹɤɨɦɭ ɛɚɡɭɽɬɶɫɹ 
ɫɭɞɨɜɟ ɪɿɲɟɧɧɹ9. Ɍɚɤɨɠ ɽ ɚɧɝɥɿɣɫɶɤɿ ɞɨɫɥɿɞɧɢɤɢ, ɹɤɿ ɪɨɡɝɥɹɞɚɸɬɶ ratio decidendi 
ɹɤ ɚɪɝɭɦɟɧɬ, ɳɨ ɜɢɤɨɪɢɫɬɨɜɭɽɬɶɫɹ ɫɭɞɞɹɦɢ ɞɥɹ ɨɛʉɪɭɧɬɭɜɚɧɧɹ ɫɜɨɝɨ ɪɿɲɟɧɧɹ, 
ɛɟɡ ɹɤɨɝɨ ɜɨɧɨ ɦɨɝɥɨ ɛ ɛɭɬɢ ɡɨɜɫɿɦ ɿɧɲɢɦ. ȼɨɞɧɨ ɱɚɫ ɧɟɨɛɨɜ’ɹɡɤɨɜɚ ɱɚɫɬɢɧɚ 
ɪɿɲɟɧɧɹ ɦɚɽ ɧɚɡɜɭ obiter dictum (ɩɨɩɭɬɧɨ ɫɤɚɡɚɧɟ). 

Ʉɨɥɢ ɤɚɠɭɬɶ, ɳɨ ɫɭɞ ɡɨɛɨɜ’ɹɡɚɧɢɣ ɫɥɿɞɭɜɚɬɢ ɩɪɟɰɟɞɟɧɬɭ ɚɛɨ ɳɨ ɜɿɧ ɽ ɡɜ’ɹ-
ɡɚɧɢɦ (bind) ɪɿɲɟɧɧɹɦ, ɦɚɸɬɶ ɧɚ ɭɜɚɡɿ ɨɛɨɜ’ɹɡɨɤ ɫɭɞɞɿ ɡɚɫɬɨɫɭɜɚɬɢ ɤɨɧɤɪɟɬɧɟ 
ratio decidendi ɞɨ ɮɚɤɬɿɜ ɫɩɪɚɜɢ, ɹɤɚ ɪɨɡɝɥɹɞɚɽɬɶɫɹ, ɡɚ ɭɦɨɜɢ ɜɿɞɫɭɬɧɨɫɬɿ ɸɪɢ-
ɞɢɱɧɨ ɥɨɝɿɱɧɨʀ ɜɿɞɦɿɧɧɨɫɬɿ ɦɿɠ ɞɚɧɢɦɢ ɮɚɤɬɚɦɢ ɬɚ ɮɚɤɬɚɦɢ, ɞɨ ɹɤɢɯ ɡɚɫɬɨɫɨ-
ɜɭɜɚɥɨɫɶ ratiodecidendi ɜ ɩɨɩɟɪɟɞɧɿɣ ɫɩɪɚɜɿ10. ɋɬɭɩɿɧɶ ɬɨɬɨɠɧɨɫɬɿ ɫɩɪɚɜ ɜɢɡɧɚ-
ɱɚɽɬɶɫɹ ɜɢɯɨɞɹɱɢ ɡ ɩɨɪɿɜɧɹɧɧɹ ʀɯ ɫɭɬɬɽɜɢɯ ɨɛɫɬɚɜɢɧ ɬɚ ɮɚɤɬɿɜ. əɤɳɨ ɩɟɜɧɢɣ 
ɫɩɿɪ ɧɟ ɦɚɽ ɠɨɞɧɨʀ ɩɪɢɣɧɹɬɧɨʀ ɚɧɚɥɨɝɿʀ, ɫɭɞ ɞɿɽ ɧɚ ɫɜɿɣ ɪɨɡɫɭɞ, ɬɨɛɬɨ ɮɚɤɬɢɱɧɨ 
ɫɬɚɽ ɫɭɛ’ɽɤɬɨɦ ɩɪɚɜɨɬɜɨɪɱɨɫɬɿ. Ɂɚ ɭɦɨɜɢ ɜɿɞɫɭɬɧɨɫɬɿ ɩɪɢɣɧɹɬɧɨɝɨ ɩɪɟɰɟɞɟɧɬɭ 
ɚɛɨ ɧɨɪɦɢ ɡɚɤɨɧɭ ɞɥɹ ɜɢɪɿɲɟɧɧɹ ɤɨɧɤɪɟɬɧɨʀ ɫɩɿɪɧɨʀ ɫɢɬɭɚɰɿʀ ɚɧɝɥɿɣɫɶɤɿ ɫɭɞɞɿ 
ɫɜɨʀɦ ɪɿɲɟɧɧɹɦ ɫɬɜɨɪɸɸɬɶ ɧɨɜɭ ɧɨɪɦɭ ɩɪɚɜɚ ɞɥɹ ɬɚɤɨʀ ɫɢɬɭɚɰɿʀ. 

Ɉɬɠɟ, ratio decidendi ɹɜɥɹɽ ɫɨɛɨɸ ɩɪɟɰɟɞɟɧɬɧɭ ɧɨɪɦɭ ɩɪɚɜɚ. Ɍɚɤɚ ɧɨɪɦɚ 
ɩɪɚɜɚ ɽ ɩɨɛɿɱɧɢɦ ɪɟɡɭɥɶɬɚɬɨɦ ɫɭɞɨɜɨɝɨ ɪɨɡɝɥɹɞɭ ɤɨɧɤɪɟɬɧɨɝɨ ɫɩɨɪɭ, ɨɞɧɚɤ ɰɟ 
ɫɚɦɨ ɩɨ ɫɨɛɿ ɧɟ ɩɨɡɛɚɜɥɹɽ ʀʀ ɧɨɪɦɚɬɢɜɧɨɫɬɿ, ɮɨɪɦɚɥɶɧɨʀ ɜɢɡɧɚɱɟɧɨɫɬɿ ɬɚ ɧɟ-
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ɩɟɪɫɨɧɿɮɿɤɨɜɚɧɨɫɬɿ. ɏɨɱɚ ɩɪɟɰɟɞɟɧɬɧɚ ɧɨɪɦɚ ɩɪɚɜɚ ɿ ɦɨɠɟ ɛɭɬɢ ɜɫɬɚɧɨɜɥɟɧɚ 
ɨɞɧɢɦ ɩɪɟɰɟɞɟɧɬɨɦ, ɱɚɫɬɨ ɩɨɞɚɥɶɲɢɦ ɜɢɤɨɪɢɫɬɚɧɧɹɦ ɰɶɨɝɨ ɩɪɟɰɟɞɟɧɬɭ ɜɿɞɛɭ-
ɜɚɽɬɶɫɹ ʀʀ ɭɬɨɱɧɟɧɧɹ. Ɍɨɦɭ ɞɥɹ ɮɨɪɦɭɜɚɧɧɹ ɩɨɜɧɨɝɨ ɡɦɿɫɬɭ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ 
ɧɟɨɛɯɿɞɧɨ ɞɟɤɿɥɶɤɚ ɩɪɟɰɟɞɟɧɬɿɜ, ɞɟ ɜɨɧɚ ɞɟɬɚɥɿɡɭɽɬɶɫɹ ɳɨɞɨ ɧɨɜɢɯ ɤɨɦɛɿɧɚɰɿɣ 
ɨɛɫɬɚɜɢɧ ɫɩɨɪɭ. ɉɿɞɬɜɟɪɞɠɭɸɱɢ ɰɸ ɞɭɦɤɭ, Ⱦ. ɋɚɥɦɨɧɞ ɪɨɡɪɿɡɧɹɽ ɞɜɚ ɜɢɞɢ ratio 
decidendi: ɚ) ɹɤɿ ɦɿɫɬɹɬɶ ɡɚɝɚɥɶɧɿ ɩɪɢɧɰɢɩɢ; ɛ) ɹɤɿ ɦɿɫɬɹɬɶ ɭɬɨɱɧɟɧɧɹ ɞɟɹɤɢɯ 
ɚɫɩɟɤɬɿɜ ɡɚɝɚɥɶɧɢɯ ɩɪɢɧɰɢɩɿɜ11. 

ɉɪɟɰɟɞɟɧɬɧɟ ɩɪɚɜɨ ɦɨɠɟ ɿɫɧɭɜɚɬɢ ɬɿɥɶɤɢ ɡɚ ɧɚɹɜɧɨɫɬɿ ɫɢɫɬɟɦɢ ɡɚɩɢɫɿɜ ɬɟɤ-
ɫɬɿɜ ɫɚɦɢɯ ɩɪɟɰɟɞɟɧɬɿɜ12. Ɉɬɠɟ, ɩɪɟɰɟɞɟɧɬɧɨɝɨ ɯɚɪɚɤɬɟɪɭ ɧɚɛɭɜɚɸɬɶ ɥɢɲɟ ɬɿ 
ɪɿɲɟɧɧɹ ɜɢɳɢɯ ɫɭɞɿɜ Ⱥɧɝɥɿʀ, ɹɤɿ ɨɩɭɛɥɿɤɨɜɚɧɿ ɭ ɫɭɞɨɜɢɯ ɡɜɿɬɚɯ. Ⱦɨ ɡɜɿɬɿɜ ɩɨ-
ɬɪɚɩɥɹɸɬɶ ɥɢɲɟ ɬɿ ɫɩɪɚɜɢ, ɹɤɿ ɩɪɢɜɧɨɫɹɬɶ ɞɨ ɩɪɚɜɚ ɞɿɣɫɧɨ ɳɨɫɶ ɧɨɜɟ13. Ɍɚɤ 
ɩɪɨɹɜɥɹɽɬɶɫɹ ɫɜɨɽɪɿɞɧɿɫɬɶ ɜɡɚɽɦɨɡɜ’ɹɡɤɿɜ ɦɿɠ ɩɪɟɰɟɞɟɧɬɧɨɸ ɧɨɪɦɨɸ ɬɚ ɡɜɿɬɨɦ: 
ɡɜɿɬ ɧɚɞɚɽ ʀɣ ɸɪɢɞɢɱɧɨʀ ɫɢɥɢ, ɚɥɟ ɧɟ ɧɚɞɚɽ ʀʀ ɞɢɫɩɨɡɢɰɿʀ ɩɨɜɧɨʀ ɬɟɤɫɬɭɚɥɶɧɨʀ 
ɜɢɡɧɚɱɟɧɨɫɬɿ (ɧɟɡɜɚɠɚɸɱɢ ɧɚ ɬɟ, ɳɨ ɡɚ ɞɨɩɨɦɨɝɨɸ ɦɨɜɧɢɯ ɡɚɫɨɛɿɜ ɜɨɧɚ ɧɚɛɭɜɚɽ 
ɦɚɬɟɪɿɚɥɿɡɨɜɚɧɨʀ ɮɨɪɦɢ). 

ȼɬɿɦ, ɩɪɨɬɨɤɨɥ ɫɭɞɨɜɨɝɨ ɪɿɲɟɧɧɹ ɧɟ ɽ ɬɨɬɨɠɧɢɦ ɧɨɪɦɿ ɩɪɚɜɚ, ɳɨ ɜ ɧɶɨɦɭ 
ɦɿɫɬɢɬɶɫɹ, ɚɞɠɟ, ɹɤ ɦɢ ɡɚɡɧɚɱɚɥɢ, ɨɛɨɜ’ɹɡɤɨɜɨɝɨ ɯɚɪɚɤɬɟɪɭ ɧɚɛɭɜɚɽ ɬɿɥɶɤɢ ɩɪɚ-
ɜɨɜɢɣ ɩɪɢɧɰɢɩ (ratio decidendi) ɜɢɪɿɲɟɧɧɹ ɫɩɨɪɭ, ɹɤɢɣ ɭ ɪɿɲɟɧɧɿ ɬɟɤɫɬɭɚɥɶɧɨ 
ɦɚɣɠɟ ɧɿɤɨɥɢ ɧɟ ɜɢɞɿɥɹɽɬɶɫɹ. Ɍɨɦɭ ɽ ɩɨɦɢɥɤɨɜɢɦ ɜɜɚɠɚɬɢ ɩɪɟɰɟɞɟɧɬɧɟ ɩɪɚɜɨ 
ɩɢɫɚɧɢɦ, ʉɪɭɧɬɭɸɱɢɫɶ ɧɚ ɬɨɦɭ, ɳɨ ɫɭɞɞɿ ɩɪɢ ɡɜɟɪɧɟɧɧɿ ɞɨ ɩɪɟɰɟɞɟɧɬɿɜ ɜɢɤɨ-
ɪɢɫɬɨɜɭɸɬɶ ɡɜɿɬɢ, ɨɫɤɿɥɶɤɢ ɫɥɨɜɚ ɩɪɨɬɨɤɨɥɭ ɫɭɞɨɜɨɝɨ ɪɿɲɟɧɧɹ «ɽ ɥɢɲɟ ɜɨɪɨɬɚ-
ɦɢ ɞɨ ɬɨɝɨ, ɳɨ ɡɧɚɯɨɞɢɬɶɫɹ ɡɚ ɧɢɦɢ»14. Ɍɨɦɭ ɜɚɠɥɢɜɢɣ ɧɟ ɫɚɦ ɬɟɤɫɬ ɪɿɲɟɧɧɹ, 
ɚ «ɿɞɟɹ, ɳɨ ɫɬɨʀɬɶ ɡɚ ɫɥɨɜɚɦɢ»15. Ɍɚɤɢɦ ɱɢɧɨɦ, ɧɨɪɦɚɬɢɜɧɚ ɫɢɥɚ ɩɪɟɰɟɞɟɧɬɭ ɹɤ 
ɞɠɟɪɟɥɚ (ɮɨɪɦɢ) ɩɪɚɜɚ, ɧɚ ɜɿɞɦɿɧɭ ɜɿɞ ɡɚɤɨɧɭ, ɧɟ ɨɛɦɟɠɭɽɬɶɫɹ ɫɜɨʀɦ ɬɟɤɫɬɨɦ, 
ɬɨɦɭ ɳɨ ʀʀ ɡɦɿɫɬ ɪɨɡɤɪɢɜɚɽɬɶɫɹ ɩɪɢ ɧɚɫɬɭɩɧɨɦɭ ɪɨɡɝɥɹɞɿ ɚɧɚɥɨɝɿɱɧɢɯ ɫɩɪɚɜ. ɐɟ 
ɹɜɢɳɟ Ɋ. Ⱦɜɨɪɤɿɧ ɧɚɡɢɜɚɽ «ɝɪɚɜɿɬɚɰɿɣɧɨɸ ɫɢɥɨɸ ɩɪɟɰɟɞɟɧɬɭ»16. 

Ɂ ɡɚɡɧɚɱɟɧɨɝɨ ɜɢɩɥɢɜɚɽ, ɳɨ ɜ ɪɨɡɭɦɿɧɧɿ ɬɟɪɦɿɧɚ ratiodecidendi ɩɨɬɪɿɛɧɨ ɜɢ-
ɞɿɥɹɬɢ ɞɜɚ ɚɫɩɟɤɬɢ: 1) Ratiodecidendi – ɰɟ ɩɪɚɜɨɜɚ ɨɫɧɨɜɚ ɪɿɲɟɧɧɹ, ɳɨ ɜɿɞɩɨɜɿ-
ɞɚɽ ɜɟɪɫɿʀ ɫɭɞɭ, ɭ ɪɿɲɟɧɧɿ ɹɤɨɝɨ ɜɨɧɨ ɦɿɫɬɢɬɶɫɹ; 2) Ratio decidendi – ɰɟ ɩɪɚɜɨɜɚ 
ɨɫɧɨɜɚ ɪɿɲɟɧɧɹ, ɹɤɚ ɜɫɬɚɧɨɜɥɟɧɚ ɩɿɡɧɿɲɟ ɜ ɿɧɬɟɪɩɪɟɬɚɰɿʀ ɿɧɲɨɝɨ ɫɭɞɭ ɩɪɢ ɪɨɡ-
ɝɥɹɞɿ ɚɧɚɥɨɝɿɱɧɨʀ ɫɩɪɚɜɢ17. ɋɬɨɫɨɜɧɨ ɰɶɨɝɨ ɍ. Ⱦɠɟɥɞɚɪɬ ɩɢɫɚɜ, ɳɨ ɩɨɤɢ ɩɪɟɰɟ-
ɞɟɧɬ ɧɟ ɜɢɤɨɪɢɫɬɚɧɢɣ ɿɧɲɢɦ ɫɭɞɨɦ ɩɪɢ ɨɛʉɪɭɧɬɭɜɚɧɧɿ ɜɢɪɿɲɟɧɧɹ ɫɯɨɠɨʀ ɫɩɪɚ-
ɜɢ, ɞɨ ɬɨɝɨ ɦɨɦɟɧɬɭ ɿɫɧɭɸɬɶ ɡɧɚɱɧɿ ɫɭɦɧɿɜɢ ɳɨɞɨ ɡɦɿɫɬɭ ɣɨɝɨ ratio decidendi18. 

ɍɡɚɝɚɥɶɧɸɸɱɢ ɞɭɦɤɢ Ɍ. Ⱥɩɚɪɨɜɨʀ19 ɬɚ Ⱦ. Ⱦɠɟɣɤɨɛɚ20, ɡɚɡɧɚɱɢɦɨ, ɳɨ ɤɪɢ-
ɬɟɪɿɽɦ ɤɥɚɫɢɮɿɤɚɰɿʀ ɩɪɟɰɟɞɟɧɬɿɜ ɽ ɫɬɭɩɿɧɶ ɭɪɟɝɭɥɶɨɜɚɧɨɫɬɿ ɫɭɫɩɿɥɶɧɢɯ ɜɿɞɧɨ-
ɫɢɧ, ɳɨ ɿɫɧɭɜɚɥɚ ɩɟɪɟɞ ɧɚɛɭɬɬɹɦ ɱɢɧɧɨɫɬɿ ɩɟɜɧɢɦ ɩɪɟɰɟɞɟɧɬɨɦ. ɉɪɟɰɟɞɟɧɬɢ, 
ɳɨ ɭɫɭɜɚɸɬɶ ɩɪɨɝɚɥɢɧɢ ɭ ɩɪɚɜɨɜɨɦɭ ɪɟɝɭɥɸɜɚɧɧɿ ɿ ɬɚɤɢɦ ɱɢɧɨɦ ɫɬɜɨɪɸɸɬɶ 
ɧɨɜɭ ɧɨɪɦɭ, ɽ ɤɪɟɚɬɢɜɧɢɦɢ. ɉɪɨɬɟ ɿɧɨɞɿ ɤɪɟɚɬɢɜɧɢɣ ɩɪɟɰɟɞɟɧɬ ɦɿɫɬɢɬɶ ɧɨɪɦɭ, 
ɹɤɚ, ɩɨ ɫɭɬɿ, ɡɚɦɿɧɸɽ ɜɠɟ ɿɫɧɭɸɱɭ ɜ ɩɪɟɰɟɞɟɧɬɧɨɦɭ ɩɪɚɜɿ, ɚɥɟ ɡɚɫɬɚɪɿɥɭ ɧɨɪ-
ɦɭ, ɡɜɚɠɚɸɱɢ ɧɚ ɰɟ, ɤɪɟɚɬɢɜɧɿ ɩɪɟɰɟɞɟɧɬɢ ɩɨɞɿɥɹɸɬɶɫɹ ɧɚ ɞɜɚ ɩɿɞɜɢɞɢ: ɬɿ, ɳɨ 
ɞɨɩɨɜɧɸɸɬɶ ɩɪɚɜɨ (suppletory precedents); ɬɿ, ɳɨ ɜɿɞɦɿɧɹɸɬɶ ɩɪɚɜɨ (abrogative 
precedents)21. 

ɉɪɟɰɟɞɟɧɬɢ, ɹɤɿ ɞɟɬɚɥɿɡɭɸɬɶ ɚɛɨ ɬɥɭɦɚɱɚɬɶ ɜɠɟ ɿɫɧɭɸɱɿ ɧɨɪɦɢ ɩɪɚɜɚ, ɽ ɞɟ-
ɤɥɚɪɚɬɨɪɧɢɦɢ. Ⱦɟɤɥɚɪɚɬɨɪɧɿ ɩɪɟɰɟɞɟɧɬɢ ɩɨɞɿɥɹɸɬɶɫɹ ɧɚ ɞɜɚ ɜɢɞɢ: ɜɥɚɫɧɟ ɞɟ-
ɤɥɚɪɚɬɨɪɧɿ ɩɪɟɰɟɞɟɧɬɢ (ɬɿ, ɹɤɿ ɭɬɨɱɧɸɸɬɶ ɬɚ ɞɟɬɚɥɿɡɭɸɬɶ ɧɨɪɦɢ ɩɪɟɰɟɞɟɧɬɧɨɝɨ 
ɩɪɚɜɚ); ɩɪɟɰɟɞɟɧɬɢ ɬɥɭɦɚɱɟɧɧɹ (ɬɿ, ɳɨ ɜɢɡɧɚɱɚɸɬɶ ɩɨɪɹɞɨɤ ɡɚɫɬɨɫɭɜɚɧɧɹ ɩɨɥɨ-
ɠɟɧɶ ɡɚɤɨɧɿɜ).



ɊɈɁȾȱɅ 1 • ɉɪɨɛɥɟɦɢ ɬɟɨɪɿʀ ɞɟɪɠɚɜɢ ɿ ɩɪɚɜɚ  47
ɉɪɨɞɨɜɠɭɸɱɢ ɞɭɦɤɭ ȿ. Ʌɟɜɿ22, ɡɚɡɧɚɱɢɦɨ, ɳɨ ɫɭɞɞɹ ɩɪɢ ɫɬɜɨɪɟɧɧɿ ɩɪɟɰɟ-

ɞɟɧɬɭ ɬɥɭɦɚɱɟɧɧɹ ɽ ɛɿɥɶɲ ɨɛɦɟɠɟɧɢɦ ɭ ɫɜɨʀɯ ɞɿɹɯ, ɧɿɠ ɩɪɢ ɫɬɜɨɪɟɧɧɿ ɩɪɨɫɬɨɝɨ 
ɞɟɤɥɚɪɚɬɨɪɧɨɝɨ ɩɪɟɰɟɞɟɧɬɭ, ɨɫɤɿɥɶɤɢ ɮɨɪɦɭɥɸɜɚɧɧɹ ɧɨɪɦɢ ɡɚɤɨɧɭ ɡɚɜɞɚɸɬɶ 
ɩɟɜɧɨɝɨ ɧɚɩɪɹɦɭ ɡɦɿɫɬɭ ɧɨɪɦɿ ɩɪɟɰɟɞɟɧɬɭ ɬɥɭɦɚɱɟɧɧɸ.

Ⱦɟɤɥɚɪɚɬɨɪɧɿ ɩɪɟɰɟɞɟɧɬɢ ɦɚɸɬɶ ɬɭ ɠ ɫɚɦɭ ɸɪɢɞɢɱɧɭ ɫɢɥɭ, ɳɨ ɿ ɤɪɟɚɬɢɜɧɿ. 
ɍ ɩɟɪɿɨɞ ɫɜɨɝɨ ɫɬɚɧɨɜɥɟɧɧɹ (ɏȱȱ–ɏȱV ɫɬ.) ɚɧɝɥɿɣɫɶɤɟ ɩɪɟɰɟɞɟɧɬɧɟ ɩɪɚɜɨ ɦɚɣɠɟ 
ɩɨɜɧɿɫɬɸ ɫɤɥɚɞɚɥɨɫɹ ɡ ɤɪɟɚɬɢɜɧɢɯ ɩɪɟɰɟɞɟɧɬɿɜ, ɨɞɧɚɤ ɭ ɪɟɡɭɥɶɬɚɬɿ ɪɨɡɜɢɬɤɭ 
ɡɚɤɨɧɨɞɚɜɫɬɜɚ ɨɫɧɨɜɧɚ ɦɚɫɚ ɧɨɜɢɯ ɩɪɟɰɟɞɟɧɬɿɜ, ɩɨɱɢɧɚɸɱɢ ɡ ɏȱɏ ɫɬ., ɫɬɚɥɚ ɞɟ-
ɤɥɚɪɚɬɨɪɧɢɦɢ, ɛɿɥɶɲɚ ɱɚɫɬɢɧɚ ɡ ɹɤɢɯ ɽ ɩɪɟɰɟɞɟɧɬɚɦɢ ɬɥɭɦɚɱɟɧɧɹ. Ɂɪɨɡɭɦɿɥɨ, 
ɳɨ ɤɪɟɚɬɢɜɧɿ ɩɪɟɰɟɞɟɧɬɢ ɦɚɸɬɶ ɡɧɚɱɧɨ ɛɿɥɶɲɭ ɰɿɧɧɿɫɬɶ ɞɥɹ ɪɨɡɜɢɬɤɭ ɩɪɚɜɚ. 

ɉɟɪɟɣɞɟɦɨ ɞɨ ɪɨɡɝɥɹɞɭ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ ɩɪɚɜɚ (ratio decidendi), ɩɿɞ ɹɤɨɸ 
ɦɢ ɪɨɡɭɦɿɽɦɨ ɡɚɝɚɥɶɧɨɨɛɨɜ’ɹɡɤɨɜɟ ɩɪɚɜɢɥɨ ɩɨɜɟɞɿɧɤɢ, ɳɨ ɫɬɜɨɪɸɽɬɶɫɹ ɫɭɞɞɟɸ 
ɩɪɢ ɮɨɪɦɭɥɸɜɚɧɧɿ ɨɫɧɨɜɧɨɝɨ ɩɪɢɧɰɢɩɭ ɨɛʉɪɭɧɬɭɜɚɧɧɹ ɩɪɢɣɧɹɬɨɝɨ ɧɢɦ ɪɿɲɟɧ-
ɧɹ ɭ ɤɨɧɤɪɟɬɧɿɣ ɫɩɪɚɜɿ ɿ ɩɨɲɢɪɸɽɬɶɫɹ ɧɚ ɫɭɞɨɜɢɣ ɪɨɡɝɥɹɞ ɫɯɨɠɢɯ ɫɩɪɚɜ. 

Ɂɚ ɮɭɧɤɰɿɨɧɚɥɶɧɨɸ ɪɨɥɥɸ ɩɪɟɰɟɞɟɧɬɧɿ ɧɨɪɦɢ, ɹɤ ɿ ɧɨɪɦɢ ɡɚɤɨɧɭ, ɦɨɠɧɚ 
ɤɥɚɫɢɮɿɤɭɜɚɬɢ ɧɚ ɩɟɪɜɿɫɧɿ ɧɨɪɦɢ (ɧɨɪɦɢ-ɩɪɢɧɰɢɩɢ, ɧɨɪɦɢ-ɞɟɮɿɧɿɰɿʀ) ɬɚ ɧɨɪ-
ɦɢ-ɩɪɚɜɢɥɚ ɩɨɜɟɞɿɧɤɢ.

Ɂɚɭɜɚɠɢɦɨ, ɳɨ ɧɨɪɦɨɸ ɽ ɛɟɡɩɨɫɟɪɟɞɧɶɨ ɫɚɦ ɩɪɢɧɰɢɩ ɜɢɪɿɲɟɧɧɹ ɫɩɨɪɭ, ɚ ɧɟ 
ɣɨɝɨ ɨɩɢɫ ɭ ɬɟɤɫɬɿ ɪɿɲɟɧɧɹ ɿ ɧɟ ɦɿɪɤɭɜɚɧɧɹ ɫɭɞɞɿ, ɹɤɿ ɩɪɢɜɟɥɢ ɣɨɝɨ ɞɨ ɫɬɜɨɪɟɧɧɹ 
ɰɶɨɝɨ ɩɪɢɧɰɢɩɭ.

Ⱦɨɫɥɿɞɧɢɤɢ, ɚɧɚɥɿɡɭɸɱɢ ɨɫɨɛɥɢɜɨɫɬɿ ɧɨɪɦɢ ɩɪɚɜɚ, ɫɮɨɪɦɨɜɚɧɨʀ ɩɪɟɰɟɞɟɧɬ-
ɧɢɦ ɲɥɹɯɨɦ, ɡɚɡɧɚɱɚɸɬɶ, ɳɨ ɞɥɹ ɧɟʀ ɽ ɯɚɪɚɤɬɟɪɧɢɦ: ɿɧɞɢɜɿɞɭɚɥɶɧɚ ɫɩɪɹɦɨɜɚ-
ɧɿɫɬɶ, ɤɚɡɭʀɫɬɢɱɧɢɣ ɯɚɪɚɤɬɟɪ, ɿ, ɧɚɣɝɨɥɨɜɧɿɲɟ, ɬɚɤɚ ɧɨɪɦɚ ɹɜɥɹɽ ɫɨɛɨɸ ɦɨɞɟɥɶ 
ɤɨɧɤɪɟɬɧɨɝɨ ɪɿɲɟɧɧɹ, ɚ ɧɟ ɚɛɫɬɪɚɝɭɜɚɧɧɹ ɜɿɞ ɨɤɪɟɦɢɯ ɫɢɬɭɚɰɿɣ. Ɉɞɧɚɤ ɦɢ ɜɜɚ-
ɠɚɽɦɨ, ɳɨ ɫɥɿɞ ɞɟɳɨ ɭɬɨɱɧɢɬɢ ɬɟɡɭ, ɜɿɞɩɨɜɿɞɧɨ ɞɨ ɹɤɨʀ ɩɪɟɰɟɞɟɧɬɧɚ ɧɨɪɦɚ ɧɟ 
ɦɚɽ «ɚɛɫɬɪɚɤɬɧɨ-ɭɡɚɝɚɥɶɧɟɧɨɝɨ ɡɦɿɫɬɭ ɡɚɝɚɥɶɧɨɝɨ ɯɚɪɚɤɬɟɪɭ»23. Ɂɪɨɛɢɦɨ ɦɢ ɰɟ 
ɱɟɪɟɡ ɡ’ɹɫɭɜɚɧɧɹ ɨɫɨɛɥɢɜɨɫɬɟɣ ɜɧɭɬɪɿɲɧɶɨʀ ɫɬɪɭɤɬɭɪɢ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ ɩɨ-
ɪɿɜɧɹɧɨ ɡɿ ɫɬɪɭɤɬɭɪɨɸ ɧɨɪɦɢ ɡɚɤɨɧɭ. ɘɪɢɞɢɱɧɚ ɬɟɯɧɿɤɚ ɮɨɪɦɭɥɸɜɚɧɧɹ ɧɨɪɦ 
ɡɚɤɨɧɿɜ ɭ ɪɿɡɧɢɯ ɩɪɚɜɨɜɢɯ ɫɢɫɬɟɦɚɯ ɫɭɬɬɽɜɨ ɜɿɞɪɿɡɧɹɽɬɶɫɹ, ɬɨɦɭ ɬɭɬ ɿ ɧɢɠɱɟ ɦɚ-
ɽɬɶɫɹ ɧɚ ɭɜɚɡɿ ɡɚɤɨɧ ɹɤ ɨɞɧɟ ɡ ɞɠɟɪɟɥ (ɮɨɪɦ) ɩɪɚɜɚ ɤɪɚʀɧ ɡ ɪɨɦɚɧɨ-ɝɟɪɦɚɧɫɶɤɢɦ 
ɬɢɩɨɦ ɩɪɚɜɨɜɨʀ ɫɢɫɬɟɦɢ.

Ɉɫɤɿɥɶɤɢ ɩɨɜɧɿɫɬɸ ɚɧɚɥɨɝɿɱɧɢɯ ɫɩɪɚɜ ɧɟ ɿɫɧɭɽ, ɫɭɞɞɹ ɧɟ ɦɨɠɟ ɦɟɯɚɧɿɱɧɨ 
ɜɢɤɨɪɢɫɬɚɬɢ ɩɨɩɟɪɟɞɧɽ ɫɭɞɨɜɟ ɪɿɲɟɧɧɹ ɩɪɨɫɬɨ ɹɤ ɲɚɛɥɨɧ: ɭ ɛɿɥɶɲɨɫɬɿ ɜɢɩɚɞ-
ɤɿɜ ɜɿɧ ɦɚɽ ɡɧɚɣɬɢ ɭ ɪɿɲɟɧɧɿ ɩɨ ɫɯɨɠɿɣ ɫɩɪɚɜɿ ɣɨɝɨ ratio decidendi, ɹɤɟ ɜɿɧ ɩɨɬɿɦ 
ɮɨɪɦɭɥɸɽ ɞɥɹ ɫɟɛɟ ɜ ɚɛɫɬɪɚɤɬɧɿɣ ɮɨɪɦɿ. əɤ ɩɢɲɟ ɍ. Ⱦɠɟɥɞɚɪɬ, ɩɪɨɰɟɫ ɡɚɫɬɨɫɭ-
ɜɚɧɧɹ ɫɭɞɞɟɸ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ ɞɨ ɤɨɧɤɪɟɬɧɢɯ ɮɚɤɬɿɜ ɡɚɜɠɞɢ ɜɿɞɛɭɜɚɽɬɶɫɹ 
ɱɟɪɟɡ ɭɡɚɝɚɥɶɧɟɧɧɹ24. Ɍɚɤɢɦ ɱɢɧɨɦ, ɩɪɟɰɟɞɟɧɬɧɚ ɧɨɪɦɚ ɦɚɽ ɚɛɫɬɪɚɤɬɧɨ ɜɢɪɚ-
ɠɟɧɢɣ ɡɦɿɫɬ, ɚɥɟ ɜɿɧ ɧɟ ɽ ɩɨɜɧɿɫɬɸ ɨɛ’ɽɤɬɢɜɨɜɚɧɢɦ, ɬɨɛɬɨ ɜɢɪɚɠɟɧɢɦ ɡɨɜɧɿ. 
ɋɬɨɫɨɜɧɨ ɰɶɨɝɨ ɫɥɿɞ ɜɤɚɡɚɬɢ, ɳɨ ɡɜɚɠɚɸɱɢ ɧɚ ɬɟ, ɳɨ ratio decidendi ɹɜɥɹɽ ɫɨɛɨɸ 
ɩɟɜɧɟ ɡɚɝɚɥɶɧɨɨɛɨɜ’ɹɡɤɨɜɟ ɩɪɚɜɢɥɨ ɩɨɜɟɞɿɧɤɢ, ɹɤɟ ɜɫɬɚɧɨɜɥɟɧɨ ɭɩɨɜɧɨɜɚɠɟ-
ɧɢɦ ɨɪɝɚɧɨɦ ɞɟɪɠɚɜɧɨʀ ɜɥɚɞɢ, ɜɨɧɨ ɜɠɟ ɽ ɧɨɪɦɨɸ ɩɪɚɜɚ, ɚɞɠɟ ɡɚɤɪɿɩɥɟɧɧɹ ɩɪɚ-
ɜɢɥɚ ɩɨɜɟɞɿɧɤɢ ɨɛɨɜ’ɹɡɤɨɜɨɝɨ ɯɚɪɚɤɬɟɪɭ ɽ ɧɟɨɛɯɿɞɧɨɸ ɜɥɚɫɬɢɜɿɫɬɸ ɛɭɞɶ-ɹɤɨʀ 
ɸɪɢɞɢɱɧɨʀ ɧɨɪɦɢ. ɉɪɢ ɰɶɨɦɭ ɧɟ ɦɚɽ ɨɫɨɛɥɢɜɨɝɨ ɡɧɚɱɟɧɧɹ ɫɩɨɫɿɛ ɬɚ ɡɚɫɿɛ ɬɟɤ-
ɫɬɭɚɥɶɧɨɝɨ ɜɢɪɚɡɭ ɬɚɤɨɝɨ ɩɪɚɜɢɥɚ ɩɨɜɟɞɿɧɤɢ.

ȼɨɞɧɨɱɚɫ ɨɞɧɿɽɸ ɡ ɨɫɧɨɜɧɢɯ ɨɡɧɚɤ ɧɨɪɦɢ ɩɪɚɜɚ ɽ ʀʀ ɮɨɪɦɚɥɶɧɚ ɜɢɡɧɚɱɟ-
ɧɿɫɬɶ, ɹɤɚ ɡɭɦɨɜɥɸɽɬɶɫɹ ɜɢɡɧɚɱɟɧɿɫɬɸ ɟɥɟɦɟɧɬɿɜ ʀʀ ɜɧɭɬɪɿɲɧɶɨʀ ɫɬɪɭɤɬɭɪɢ. 
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ɍ ɡɜ’ɹɡɤɭ ɡ ɰɢɦ ɩɟɪɟɣɞɟɦɨ ɞɨ ɩɨɪɿɜɧɹɧɧɹ ɫɬɪɭɤɬɭɪɧɢɯ ɟɥɟɦɟɧɬɿɜ ɧɨɪɦɢ ɡɚ-
ɤɨɧɭ ɡ ɩɪɟɰɟɞɟɧɬɧɨɸ ɧɨɪɦɨɸ. ɉɨɱɧɟɦɨ ɡ ɞɢɫɩɨɡɢɰɿʀ. əɤ ɦɢ ɜɤɚɡɭɜɚɥɢ, ratio 
decidendi ɭ ɬɟɤɫɬɿ ɪɿɲɟɧɧɹ ɧɟ ɜɢɞɿɥɹɽɬɶɫɹ, ɬɨɛɬɨ ɬɟɤɫɬɭɚɥɶɧɢɣ ɜɢɪɚɡ ɩɪɟɰɟɞɟɧɬ-
ɧɨʀ ɧɨɪɦɢ ɡɚɜɠɞɢ ɦɚɽ ɦɚɣɠɟ ɩɪɢɯɨɜɚɧɭ ɞɢɫɩɨɡɢɰɿɸ (ɹɤɚ ɦɿɫɬɢɬɶɫɹ ɭ «ɝɥɢɛɢ-
ɧɚɯ» ɬɿɽʀ ɱɚɫɬɢɧɢ ɬɟɤɫɬɭ ɫɭɞɨɜɨɝɨ ɪɿɲɟɧɧɹ, ɞɟ ɧɚɜɨɞɢɬɶɫɹ ɚɪɝɭɦɟɧɬɚɰɿɹ ɫɭɞɞɿ), 
ɚɞɠɟ ratio decidendi ɩɨɬɪɿɛɧɨ ɜɿɞɨɤɪɟɦɢɬɢ ɜɿɞ obiter dictum. Ɉɞɧɚɤ ɧɚɜɿɬɶ ɭ ɱɿɬɤɨ 
ɜɢɤɥɚɞɟɧɢɯ ɮɨɪɦɭɥɸɜɚɧɧɹɯ ɡɚɤɨɧɭ ɞɢɫɩɨɡɢɰɿɹ ɬɚ ɝɿɩɨɬɟɡɚ ɩɟɜɧɨʀ ɧɨɪɦɢ ɬɚɤɨɠ 
ɱɚɫɬɨ ɽ ɭ ɩɪɢɯɨɜɚɧɨɦɭ ɜɢɝɥɹɞɿ: ɹɤ ɩɢɲɟ ɉ. ɇɟɞɛɚɣɥɨ, ɧɟɪɿɞɤɨ ɞɢɫɩɨɡɢɰɿɸ ɜɿɞ 
ɝɿɩɨɬɟɡɢ ɦɨɠɧɚ ɜɢɨɤɪɟɦɢɬɢ ɬɿɥɶɤɢ ɡɚ ɞɨɩɨɦɨɝɨɸ ɫɩɟɰɿɚɥɶɧɢɯ ɥɨɝɿɱɧɢɯ ɩɪɢɣɨ-
ɦɿɜ25. Ȼɭɞɶ-ɹɤɢɣ ɩɪɚɤɬɢɤɭɸɱɢɣ ɸɪɢɫɬ ɦɨɠɟ ɧɚɜɟɫɬɢ ɛɚɝɚɬɨ ɩɪɢɤɥɚɞɿɜ, ɤɨɥɢ ɧɚ 
ɩɟɪɲɢɣ ɩɨɝɥɹɞ ɞɨɜɨɥɿ ɱɿɬɤɚ ɿ ɡɪɨɡɭɦɿɥɚ ɧɨɪɦɚ ɤɨɞɟɤɫɭ ɩɪɢ ɡɚɫɬɨɫɭɜɚɧɧɿ ʀʀ ɞɨ 
ɩɟɜɧɨʀ ɫɢɬɭɚɰɿʀ ɩɟɪɟɬɜɨɪɸɜɚɥɚɫɹ ɧɚ ɫɜɨɽɪɿɞɧɢɣ ɪɟɛɭɫ ɡ ɞɟɤɿɥɶɤɨɦɚ ɜɚɪɿɚɧɬɚɦɢ 
ɜɢɪɿɲɟɧɧɹ. Ɍɨɦɭ ɫɥɿɞ ɛɟɡɭɦɨɜɧɨ ɩɨɝɨɞɢɬɢɫɹ ɡ ɞɨɜɨɥɿ ɤɚɬɟɝɨɪɢɱɧɢɦ ɬɜɟɪɞɠɟɧ-
ɧɹɦ ɚɦɟɪɢɤɚɧɫɶɤɨɝɨ ɞɨɫɥɿɞɧɢɤɚ ȿ. Ʌɟɜɿ ɩɪɨ ɬɟ, ɳɨ ɭ ɩɟɜɧɨɦɭ ɫɟɧɫɿ ɸɪɢɞɢɱɧɿ 
ɧɨɪɦɢ ɧɿɤɨɥɢ ɧɟ ɛɭɜɚɸɬɶ ɰɿɥɤɨɦ ɩɪɨɡɨɪɢɦɢ ɬɚ ɛɟɡɫɩɿɪɧɢɦɢ26.

Ɉɬɠɟ, ɧɟ ɫɥɿɞ ɩɟɪɟɛɿɥɶɲɭɜɚɬɢ ɡɧɚɱɟɧɧɹ ɬɨɝɨ, ɳɨ ɫɬɭɩɿɧɶ ɮɨɪɦɚɥɶɧɨʀ ɜɢ-
ɡɧɚɱɟɧɨɫɬɿ ɞɢɫɩɨɡɢɰɿʀ ɧɨɪɦɢ ɡɚɤɨɧɭ ɩɟɪɟɜɢɳɭɽ ɜɢɡɧɚɱɟɧɿɫɬɶ ɞɢɫɩɨɡɢɰɿʀ ɩɪɟ-
ɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ. Ȼɿɥɶɲɟ ɬɨɝɨ, ɪɟɡɭɥɶɬɚɬɢ ɩɨɪɿɜɧɹɧɧɹ ɫɬɭɩɟɧɹ ɜɢɡɧɚɱɟɧɨɫɬɿ 
ɞɢɫɩɨɡɢɰɿʀ ɳɟ ɧɟ ɞɚɽ ɩɿɞɫɬɚɜɢ ɫɬɜɟɪɞɠɭɜɚɬɢ, ɳɨ ɧɨɪɦɚ ɡɚɤɨɧɭ ɮɨɪɦɚɥɶɧɨ ɜɢ-
ɡɧɚɱɟɧɚ, ɚ ɩɪɟɰɟɞɟɧɬɧɚ – ɧɿ. Ⱥɞɠɟ ɧɟɡɜɚɠɚɸɱɢ ɧɚ ɬɟ, ɳɨ ɞɢɫɩɨɡɢɰɿɹ ɽ ɧɚɣɜɚɠ-
ɥɢɜɿɲɨɸ ɱɚɫɬɢɧɨɸ ɧɨɪɦɢ ɩɪɚɜɚ, ɜɨɧɚ, ɜɡɹɬɚ ɭ ɜɿɞɪɢɜɿ ɜɿɞ ɝɿɩɨɬɟɡɢ ɚɛɨ ɫɚɧɤɰɿʀ, 
ɜ ɠɨɞɧɨɦɭ ɪɚɡɿ ɧɟ ɦɨɠɟ ɜɜɚɠɚɬɢɫɹ ɧɨɪɦɨɸ ɩɪɚɜɚ, ɨɫɤɿɥɶɤɢ ɜɫɬɚɧɨɜɥɟɧɚ ɭ ɞɢɫ-
ɩɨɡɢɰɿʀ ɦɨɞɟɥɶ ɩɨɜɟɞɿɧɤɢ ɧɚɛɭɜɚɽ ɸɪɢɞɢɱɧɨɝɨ ɡɧɚɱɟɧɧɹ ɬɚ ɦɨɠɟ ɛɭɬɢ ɡɚɫɬɨɫɨ-
ɜɚɧɨɸ ɞɨ ɫɭɫɩɿɥɶɧɢɯ ɜɿɞɧɨɫɢɧ ɥɢɲɟ ɡɚ ɭɦɨɜɢ ɿɫɧɭɜɚɧɧɹ ɧɟɪɨɡɪɢɜɧɢɯ ɡɜ’ɹɡɤɿɜ 
ɥɨɝɿɱɧɨɝɨ, ɞɟɪɠɚɜɧɨ-ɜɨɥɶɨɜɨɝɨ (ɬɟɬɢɱɧɨɝɨ) ɬɚ ɫɢɫɬɟɦɧɨɝɨ ɯɚɪɚɤɬɟɪɭ ɯɨɱɚ ɛ ɡ 
ɨɞɧɿɽɸ ɡ ɞɜɨɯ ɿɧɲɢɯ ɫɤɥɚɞɨɜɢɯ ɫɬɪɭɤɬɭɪɢ ɸɪɢɞɢɱɧɨʀ ɧɨɪɦɢ. Ɍɨɦɭ ɦɢ ɩɟɪɟɯɨ-
ɞɢɦɨ ɞɨ ɩɨɪɿɜɧɹɧɧɹ ɫɬɭɩɟɧɹ ɮɨɪɦɚɥɶɧɨʀ ɜɢɡɧɚɱɟɧɨɫɬɿ ɝɿɩɨɬɟɡɢ ɜ ɧɨɪɦɿ ɡɚɤɨɧɭ 
ɬɚ ɭ ɩɪɟɰɟɞɟɧɬɧɿɣ ɧɨɪɦɿ.

ȼɢɧɢɤɧɟɧɧɹ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ ɜ ɪɟɡɭɥɶɬɚɬɿ ɫɭɞɨɜɨɝɨ ɜɢɪɿɲɟɧɧɹ ɸɪɢ-
ɞɢɱɧɨʀ ɫɩɪɚɜɢ ɡɭɦɨɜɥɸɽ ɬɟ, ɳɨ ɜɨɧɚ ɦɚɽ ɞɭɠɟ ɞɟɬɚɥɶɧɭ, ɪɨɡɝɨɪɧɭɬɭ ɝɿɩɨɬɟɡɭ. 
əɤ ɩɪɚɜɢɥɨ, ɭ ɫɭɞɨɜɢɯ ɡɜɿɬɚɯ ɧɚɞɡɜɢɱɚɣɧɨ ɞɟɬɚɥɶɧɨ ɜɢɤɥɚɞɚɸɬɶɫɹ ɨɛɫɬɚɜɢɧɢ 
ɪɨɡɝɥɹɧɭɬɢɯ ɫɩɪɚɜ, ɬɨɛɬɨ ɫɭɞɞɹɦɢ ɩɨɞɚɽɬɶɫɹ ɦɚɣɠɟ ɩɨɜɧɚ ɜɟɪɫɿɹ ɩɨɞɿɣ, ɳɨ ɫɬɚ-
ɥɢɫɹ ɞɨ ɬɨɝɨ, ɹɤ ɫɩɪɚɜɚ ɩɨɬɪɚɩɢɥɚ ɞɨ ɫɭɞɭ, ɚɞɠɟ «ɧɚɹɜɧɿɫɬɶ ɰɿɽʀ ɿɧɮɨɪɦɚɰɿʀ ɽ 
ɧɟɜɿɞ’ɽɦɧɨɸ ɩɨɬɪɟɛɨɸ ɬɨɝɨ ɨɫɨɛɥɢɜɨɝɨ ɩɪɚɜɨɜɨɝɨ ɦɢɫɥɟɧɧɹ, ɹɤɟ ɜɥɚɫɬɢɜɟ ɩɪɟ-
ɰɟɞɟɧɬɧɨɦɭ ɩɪɚɜɭ»27. Ɉɤɪɟɦɨ ɫɥɿɞ ɡɚɡɧɚɱɢɬɢ ɬɟ, ɳɨ ɧɚ ɜɿɞɦɿɧɭ ɜɿɞ ɧɨɪɦɢ ɡɚɤɨ-
ɧɭ ɛɭɞɶ-ɹɤɚ ɧɨɪɦɚ ɩɪɟɰɟɞɟɧɬɧɨɝɨ ɩɪɚɜɚ (ɧɟ ɬɿɥɶɤɢ ɧɨɪɦɚ-ɩɪɚɜɢɥɨ ɩɨɜɟɞɿɧɤɢ) 
ɡɚɜɠɞɢ ɦɚɽ ɝɿɩɨɬɟɡɭ, ɳɨ, ɛɟɡ ɫɭɦɧɿɜɭ, ɩɨɡɢɬɢɜɧɨ ɜɩɥɢɜɚɽ ɧɚ ɞɨɫɹɝɧɟɧɧɹ ɦɟɬɢ 
ɩɪɚɜɨɜɨɝɨ ɜɩɥɢɜɭ.

Ɍɚɤɢɦ ɱɢɧɨɦ, ɮɨɪɦɚɥɶɧɚ ɜɢɡɧɚɱɟɧɿɫɬɶ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ ɡɚɛɟɡɩɟɱɭɽɬɶɫɹ 
ɧɚɞɡɜɢɱɚɣɧɨ ɤɨɧɤɪɟɬɢɡɨɜɚɧɨɸ ɝɿɩɨɬɟɡɨɸ ɬɚ ɪɟɡɨɥɸɬɢɜɧɨɸ ɱɚɫɬɢɧɨɸ ɫɭɞɨɜɨɝɨ 
ɪɿɲɟɧɧɹ, ɹɤɿ ɞɨɩɨɦɚɝɚɸɬɶ ɭ ɡ’ɹɫɭɜɚɧɧɿ ɡɦɿɫɬɭ ɧɟ ɩɨɜɧɿɫɬɸ ɬɟɤɫɬɭɚɥɶɧɨ ɜɢɪɚɠɟ-
ɧɨʀ ɞɢɫɩɨɡɢɰɿʀ ɬɚ ɱɿɬɤɨ ɜɢɡɧɚɱɚɸɬɶ ɫɮɟɪɭ ɡɚɫɬɨɫɭɜɚɧɧɹ ɧɨɪɦɢ ɜ ɰɿɥɨɦɭ. 

Ⱦɿɹ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ ɱɿɬɤɨ ɨɛɦɟɠɟɧɚ ɫɭɬɬɽɜɢɦɢ ɨɛɫɬɚɜɢɧɚɦɢ ɬɚ ɮɚɤɬɚɦɢ 
ɫɩɪɚɜɢ, ɨɫɤɿɥɶɤɢ ʀʀ ɸɪɢɞɢɱɧɚ ɫɢɥɚ ɩɨɲɢɪɸɽɬɶɫɹ ɬɿɥɶɤɢ ɧɚ ɚɧɚɥɨɝɿɱɧɿ ɚɛɨ ɫɯɨɠɿ 
ɜɢɩɚɞɤɢ. ɉɪɟɰɟɞɟɧɬɧɟ ɩɪɚɜɨ ɡɚ ɫɜɨɽɸ ɫɭɬɬɸ ɦɚɽ ɤɚɡɭɚɥɶɧɢɣ ɯɚɪɚɤɬɟɪ, ɬɨɦɭ 
ɫɤɥɚɞɧɨ ɝɨɜɨɪɢɬɢ ɩɪɨ ɧɟɜɢɡɧɚɱɟɧɿɫɬɶ ɤɨɥɚ ɜɢɩɚɞɤɿɜ, ɧɚ ɹɤɿ ɩɨɲɢɪɸɽɬɶɫɹ ɫɢɥɚ 
ɩɟɜɧɨɝɨ ɩɪɟɰɟɞɟɧɬɭ. Ȼɿɥɶɲɨʀ ɞɟɬɚɥɿɡɚɰɿʀ ɝɿɩɨɬɟɡɢ ɬɚ ɤɚɡɭɚɥɶɧɨɫɬɿ ɜɫɿɽʀ ɧɨɪɦɢ ɭ 
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ɰɿɥɨɦɭ, ɧɿɠ ɬɭ, ɹɤɭ ɦɚɽ ɩɪɟɰɟɞɟɧɬɧɚ ɧɨɪɦɚ, ɧɟ ɦɨɠɟ ɿɫɧɭɜɚɬɢ ɨɛ’ɽɤɬɢɜɧɨ, ɚɞɠɟ 
ɰɹ ɧɨɪɦɚ ɩɨɪɨɞɠɭɽɬɶɫɹ ɪɨɡɜ’ɹɡɚɧɧɹɦ ɤɨɧɤɪɟɬɧɨʀ ɫɩɪɚɜɢ ɿ ɹɜɥɹɽ ɫɨɛɨɸ ɤɚɡɭɫ. 

Ɉɬɠɟ, ɩɪɟɰɟɞɟɧɬɧɚ ɧɨɪɦɚ ɩɪɚɜɚ ɬɚ ɧɨɪɦɚ ɡɚɤɨɧɭ ɜɿɞɪɿɡɧɹɸɬɶɫɹ ɡɚ ɫɭɛ’ɽɤɬɨɦ 
ɩɪɚɜɨɬɜɨɪɱɨɫɬɿ, ɳɨ ʀɯ ɜɫɬɚɧɨɜɥɸɽ; ɡɚ ɫɩɨɫɨɛɨɦ ɜɢɧɢɤɧɟɧɧɹ; ɡɚ ɫɩɨɫɨɛɨɦ ɮɨɪ-
ɦɚɥɶɧɨɝɨ ɡɚɤɪɿɩɥɟɧɧɹ ɫɜɨɝɨ ɡɦɿɫɬɭ. ɋɜɨɽɸ ɱɟɪɝɨɸ ɰɿ ɜɿɞɦɿɧɧɨɫɬɿ ɡɭɦɨɜɥɸɸɬɶ: 
ɚ) ɨɫɨɛɥɢɜɨɫɬɿ ɡɚɫɬɨɫɭɜɚɧɧɹ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ; ɛ) ɨɫɨɛɥɢɜɨɫɬɿ ɞɿʀ ɩɪɟɰɟɞɟɧɬ-
ɧɨʀ ɧɨɪɦɢ ɭ ɩɪɨɫɬɨɪɿ ɿ ɱɚɫɿ, ɳɨ ɜɢɪɚɠɚɽɬɶɫɹ ɭ ɬɚɤɨɦɭ. ɉɨ-ɩɟɪɲɟ, ɧɟɦɨɠɥɢɜɨ 
ɜɫɬɚɧɨɜɢɬɢ ɬɨɱɧɭ ɞɚɬɭ ɧɚɛɪɚɧɧɹ ɱɢɧɧɨɫɬɿ ɩɪɟɰɟɞɟɧɬɧɨɸ ɧɨɪɦɨɸ, ɚɞɠɟ, ɹɤ ɦɢ 
ɡɚɡɧɚɱɚɥɢ, ɩɪɨɰɟɫ ʀʀ ɮɨɪɦɭɜɚɧɧɹ ɦɨɠɟ ɹɜɥɹɬɢ ɫɨɛɨɸ ɧɢɡɤɭ ɩɪɟɰɟɞɟɧɬɿɜ ɿ ɡɚ-
ɣɧɹɬɢ ɧɟɜɢɡɧɚɱɟɧɢɣ ɩɪɨɦɿɠɨɤ ɱɚɫɭ. Ɍɨɦɭ ʀʀ ɞɢɫɩɨɡɢɰɿɹ, ɧɟ ɦɚɸɱɢ ɱɿɬɤɨɝɨ ɬɟɤ-
ɫɬɭɚɥɶɧɨɝɨ ɡɚɤɪɿɩɥɟɧɧɹ, ɡ ɱɚɫɨɦ ɡɞɚɬɧɚ ɥɟɝɤɨ ɧɚɩɨɜɧɸɜɚɬɢɫɹ ɧɨɜɢɦ ɡɦɿɫɬɨɦ, 
ɜɿɞɨɛɪɚɠɚɸɱɢ ɿɧɲɿ ɫɨɰɿɚɥɶɧɿ ɭɦɨɜɢ. ɉɨ-ɞɪɭɝɟ, ɧɨɪɦɢ ɩɪɟɰɟɞɟɧɬɧɨɝɨ ɩɪɚɜɚ 
ɦɚɸɬɶ ɪɟɬɪɨɫɩɟɤɬɢɜɧɢɣ ɯɚɪɚɤɬɟɪ, ɬɨɛɬɨ ʀɦ ɜɥɚɫɬɢɜɚ ɡɜɨɪɨɬɧɚ ɫɢɥɚ. ɐɟ ɨɡɧɚ-
ɱɚɽ, ɳɨ ɩɪɟɰɟɞɟɧɬɧɚ ɧɨɪɦɚ ɡɚɫɬɨɫɨɜɭɽɬɶɫɹ ɹɤ ɞɨ ɮɚɤɬɿɜ, ɹɤɿ ɦɚɥɢ ɦɿɫɰɟ ɞɨ ʀʀ 
ɜɢɧɢɤɧɟɧɧɹ, ɬɚɤ ɿ ɞɨ ɬɢɯ, ɹɤɿ ɜɢɧɢɤɧɭɬɶ ɭ ɦɚɣɛɭɬɧɶɨɦɭ28. Ɂɚ ɭɦɨɜ ɧɚɞɚɧɧɹ ɫɭɞ-
ɞɹɦ ɩɪɚɜɨɬɜɨɪɱɨʀ ɮɭɧɤɰɿʀ ɪɟɬɪɨɫɩɟɤɬɢɜɧɿɫɬɶ ɰɿɽʀ ɞɿɹɥɶɧɨɫɬɿ ɽ ɫɚɦɨɡɪɨɡɭɦɿɥɨɸ, 
ɨɫɤɿɥɶɤɢ ɜɿɞɩɪɚɜɥɟɧɧɹ ɫɭɞɨɱɢɧɫɬɜɚ ɧɟ ɦɨɠɟ ɫɩɪɢɣɦɚɬɢɫɹ ɹɤ ɹɜɢɳɟ, ɳɨ ɧɟ ɦɚɽ 
ɜɿɞɧɨɲɟɧɧɹ ɞɨ ɦɢɧɭɥɨɝɨ29, 10, 14.

ʈɪɭɧɬɭɸɱɢɫɶ ɧɚ ɜɢɤɥɚɞɟɧɨɦɭ, ɡɚɡɧɚɱɢɦɨ, ɳɨ ɞɥɹ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ ɩɪɚɜɚ 
ɽ ɯɚɪɚɤɬɟɪɧɢɦ: ɧɟɱɿɬɤɿɫɬɶ ɬɟɤɫɬɭɚɥɶɧɨɝɨ ɜɢɪɚɡɭ ɞɢɫɩɨɡɢɰɿʀ, ɚ ɬɚɤɨɠ ʀʀ ɡɞɚɬɧɿɫɬɶ 
ɩɨɫɬɿɣɧɨ ɭɞɨɫɤɨɧɚɥɸɜɚɬɢɫɹ ɬɚ ɞɟɬɚɥɿɡɭɜɚɬɢ ɫɜɿɣ ɡɦɿɫɬ; ɤɨɧɤɪɟɬɢɡɨɜɚɧɿɫɬɶ ɝɿɩɨ-
ɬɟɡɢ; ɪɟɬɪɨɫɩɟɤɬɢɜɧɚ ɞɿɹ ɬɚ ɿɦɩɟɪɚɬɢɜɧɢɣ ɯɚɪɚɤɬɟɪ ɨɛɨɜ’ɹɡɤɨɜɨɫɬɿ.

Ɉɞɧɢɦɢ ɡ ɨɫɧɨɜɧɢɯ ɨɡɧɚɤ ɩɨɡɢɬɢɜɧɨɝɨ ɩɪɚɜɚ ɽ ɫɢɫɬɟɦɧɿɫɬɶ ɿ ɮɨɪɦɚɥɶɧɚ ɜɢ-
ɡɧɚɱɟɧɿɫɬɶ. Ɂɜɚɠɚɸɱɢ ɧɚ ɬɟ, ɳɨ ɪɨɡɜɢɬɨɤ ɩɪɟɰɟɞɟɧɬɧɨʀ ɮɨɪɦɢ ɩɪɚɜɚ ɡɚɥɟɠɢɬɶ 
ɜɢɤɥɸɱɧɨ ɜɿɞ ɩɪɨɰɟɫɭ ɜɢɪɿɲɟɧɧɹ ɫɭɞɚɦɢ ɫɩɨɪɿɜ, ɦɨɠɥɢɜɿɫɬɶ ɫɭɞɞɿɜ ɡɚɛɟɡɩɟɱɭ-
ɜɚɬɢ ɫɢɫɬɟɦɧɿɫɬɶ ɫɬɜɨɪɸɜɚɧɢɯ ɧɢɦɢ ɧɨɪɦ ɽ ɿɫɬɨɬɧɨ ɨɛɦɟɠɟɧɨɸ. ɉɪɟɰɟɞɟɧɬɧɟ 
ɩɪɚɜɨ ɧɟ ɮɨɪɦɭɥɸɽ ɧɨɪɦɢ ɞɥɹ ɜɢɪɿɲɟɧɧɹ ɫɩɨɪɿɜ ɡɚɡɞɚɥɟɝɿɞɶ, ɚ ɱɟɤɚɽ ɧɚ ʀɯ ɫɭ-
ɞɨɜɢɣ ɪɨɡɝɥɹɞ. əɤ ɜɤɚɡɭɽ Ʌ. Ɏɭɥɥɟɪ, ɡɚɛɟɡɩɟɱɟɧɧɹ ɫɢɫɬɟɦɧɨɫɬɿ ɩɪɟɰɟɞɟɧɬɧɨɝɨ 
ɩɪɚɜɚ ɫɬɚɧɨɜɢɬɶ ɞɥɹ ɚɧɝɥɿɣɫɶɤɢɯ ɫɭɞɞɿɜ ɩɪɨɛɥɟɦɭ, ɹɤɚ ɧɿɤɨɥɢ ɧɟ ɜɢɪɿɲɭɽɬɶɫɹ, 
ɚɥɟ ɜɟɫɶ ɱɚɫ ɩɟɪɟɛɭɜɚɽ ɭ ɫɬɚɞɿʀ ɪɨɡɜ’ɹɡɚɧɧɹ30. ȼɬɿɦ, ɛɭɞɟ ɩɟɪɟɛɿɥɶɲɟɧɧɹɦ ɜɜɚɠɚ-
ɬɢ ɩɪɟɰɟɞɟɧɬɧɟ ɩɪɚɜɨ ɩɨɡɛɚɜɥɟɧɢɦ ɫɢɫɬɟɦɧɨɫɬɿ – ɫɬɪɭɤɬɭɪɧɨɫɬɿ. Ⱥɞɠɟ, ɩɨ-ɩɟɪ-
ɲɟ, ɧɚɦɚɝɚɧɧɹ ɫɭɞɞɿɜ ɭ ɰɶɨɦɭ ɧɚɩɪɹɦɤɭ ɧɟ ɡɚɥɢɲɚɸɬɶɫɹ ɛɟɡɪɟɡɭɥɶɬɚɬɧɢɦɢ, ɚ 
ɩɨ-ɞɪɭɝɟ, ɡɜɚɠɚɸɱɢ ɧɚ ɜɟɥɢɱɟɡɧɭ ɤɿɥɶɤɿɫɬɶ ɧɨɪɦ, ɩɨɱɢɧɚɸɬɶ ɞɿɹɬɢ ɨɛ’ɽɤɬɢɜɧɿ 
ɱɢɧɧɢɤɢ: ɩɪɢɩɢɫɢ ɩɪɟɰɟɞɟɧɬɧɨɝɨ ɩɪɚɜɚ ɩɨɱɢɧɚɸɬɶ ɫɚɦɨɨɪɝɚɧɿɡɨɜɭɜɚɬɢɫɹ ɭ 
ɜɧɭɬɪɿɲɧɿ ɝɪɭɩɢ ɬɚ ɩɿɞɝɪɭɩɢ. 

Ɏɨɪɦɚɥɶɧɚ ɜɢɡɧɚɱɟɧɿɫɬɶ ɩɪɢɬɚɦɚɧɧɚ ɧɨɪɦɚɦ ɩɪɟɰɟɞɟɧɬɧɨɝɨ ɩɪɚɜɚ ɬɚɤɨɠ 
ɭ ɫɜɨɽɪɿɞɧɨɦɭ ɜɢɝɥɹɞɿ: ɩɨɡɛɚɜɥɟɧɿɫɬɶ ɞɢɫɩɨɡɢɰɿʀ ɩɪɟɰɟɞɟɧɬɧɨʀ ɧɨɪɦɢ ɱɿɬɤɨɝɨ 
ɬɟɤɫɬɭɚɥɶɧɨɝɨ ɜɢɪɚɡɭ ɤɨɦɩɟɧɫɭɽɬɶɫɹ ɞɟɬɚɥɶɧɨ ɪɟɝɥɚɦɟɧɬɨɜɚɧɢɦ ɡɦɿɫɬɨɦ ɝɿɩɨ-
ɬɟɡɢ, ɚ ɬɚɤɨɠ ɪɟɡɨɥɸɬɢɜɧɨɸ ɱɚɫɬɢɧɨɸ ɪɿɲɟɧɧɹ, ɞɟ ɦɿɫɬɢɬɶɫɹ ɪɟɡɭɥɶɬɚɬ ɡɚɫɬɨ-
ɫɭɜɚɧɧɹ ɧɨɪɦɢ ɞɨ ɤɨɧɤɪɟɬɧɢɯ ɨɛɫɬɚɜɢɧ ɫɩɨɪɭ. ɋɚɦɟ ɰɿ ɮɚɤɬɨɪɢ ɭ ɩɨɽɞɧɚɧɧɿ 
ɡ ɦɟɯɚɧɿɡɦɨɦ ɞɨɤɬɪɢɧɢ ɩɪɟɰɟɞɟɧɬɭ ɽ ɩɪɢɱɢɧɨɸ ɧɚɞɡɜɢɱɚɣɧɨ ɜɢɫɨɤɨɝɨ ɪɿɜɧɹ 
ɧɨɪɦɚɬɢɜɧɨɫɬɿ ɩɪɟɰɟɞɟɧɬɧɨɝɨ ɩɪɚɜɚ, – ɨɫɧɨɜɧɨʀ ɹɤɿɫɧɨʀ ɨɡɧɚɤɢ ɛɭɞɶ-ɹɤɨʀ ɮɨɪ-
ɦɢ ɩɨɡɢɬɢɜɧɨɝɨ ɩɪɚɜɚ. 
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Malyshev Borys. Theoretical and legal aspects of the precedent-setting legal norm
The precedent-setting legal norm can be considered as the “original crystals” of the case 

law regulating social relations. Judicial precedent and precedent-setting legal norm are relat-
ed both as a form and content by analogy, just as a legal rule is the substantial reÀection of a 
certain legal act.

The functioning of the precedent-setting legal norm is clearly limited to the material cir-
cumstances and facts of the case, since its legal force extends only to similar cases. Case law 
is inherently casual in nature, thus it is extremely di৽cult to talk about the uncertainty of the 
number of cases covered by the scope of speci¿c precedent. Precedent-setting legal norm is 
vested with detailed hypotheses and casualties of the whole norm, as it is a tangible decision 
resulted from a particular case, this representing an incident.

The precedent-setting legal norm and the statutory provision diৼer in the subject of law-
making, who it establishes; in the way in which they occur; according to the method of content 
formalization. In turn, these diৼerences determine: a) the peculiarities of the application of 
the precedent-setting legal norm; b) the distinctive features of the geographical and temporal 
scope of the precedent-setting legal norm, which can be expressed in the following. First, 
it is impossible to ascertain the exact date of precedent-setting legal norm commencement, 
since, as we have noted, the process of its formation may constitute a series of precedents 
and take an inde¿nite period of time. Therefore, its disposition, without having a clear textual 
consolidation, is able, over time, to be easily ¿lled with a quite new content, thus reÀecting 
other social conditions. Secondly, the norms of case law are retrospective in nature, that is, 
they are characterized by retroactive force.

For the precedent-setting legal norm following features are typical: the lack of clarity of 
the disposition textual expression, as well as its ability to constantly improve and detail its 
content; “nuanced” hypotheses; retrospective action and imperative nature.

Formal certainty is inherent in the case law norms in a peculiar form: the lack of textual 



52 ɉɊȺȼɈȼȺ ȾȿɊɀȺȼȺ • ȼɢɩɭɫɤ 30

clarity in the disposition of the case law norm is compensated by detailed content of the 
hypothesis, as well as the operative part of the decision, which contains the result of applying 
the rule to speci¿c circumstances of the dispute. It is these factors in combination with the 
mechanism of the precedent doctrine that causes an extremely high level of normativity of case 
law as the main qualitative feature of any form of positive law.

Key words: ratio decidendi, judicial precedent, legal system.
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ɍȾɄ 340
Ɍ.ȱ. ɌȺɊȺɏɈɇɂɑ,

ɤɚɧɞɢɞɚɬ ɸɪɢɞɢɱɧɢɯ ɧɚɭɤ,
ɫɬɚɪɲɢɣ ɧɚɭɤɨɜɢɣ ɫɩɿɜɪɨɛɿɬɧɢɤ

ɆȿɌɈȾ ɆɈȾȿɅɘȼȺɇɇə əɄ ɁȺɋȱȻ ɈɉɌɂɆȱɁȺɐȱȲ 
 ɉɊȺȼɈȼɈȽɈ ɊȿȽɍɅɘȼȺɇɇə

ɍ ɫɬɚɬɬɿ ɨɯɚɪɚɤɬɟɪɢɡɨɜɚɧɨ ɩɪɚɜɨɜɟ ɦɨɞɟɥɸɜɚɧɧɹ ɹɤ ɨɞɢɧ ɿɡ ɦɟɬɨɞɿɜ ɧɚɭɤɨɜɨɝɨ ɩɿ-
ɡɧɚɧɧɹ ɫɭɫɩɿɥɶɧɢɯ ɜɿɞɧɨɫɢɧ, ɹɤɢɣ ɧɚɞɚɽ ɦɨɠɥɢɜɿɫɬɶ ɜɿɞɬɜɨɪɢɬɢ ʀɯ ɲɥɹɯɨɦ ɜɢɤɨɪɢɫɬɚɧ-
ɧɹ ɥɨɝɿɱɧɢɯ ɩɪɢɣɨɦɿɜ (ɩɟɪɟɬɜɨɪɟɧɶ) ɧɚ ɫɩɟɰɿɚɥɶɧɨ ɫɬɜɨɪɟɧɢɯ ɦɨɞɟɥɹɯ. ɉɿɞɤɪɟɫɥɸɽɬɶɫɹ, 
ɳɨ ɦɟɬɨɞ ɦɨɞɟɥɸɜɚɧɧɹ ɧɚɞɚɽ ɦɨɠɥɢɜɿɫɬɶ ɩɪɨɫɬɟɠɢɬɢ ɟɮɟɤɬɢɜɧɿɫɬɶ ɫɬɜɨɪɟɧɨʀ ɦɨɞɟ-
ɥɿ, ʀʀ ɞɿɽɜɿɫɬɶ, ɪɨɡɤɪɢɬɢ ʀʀ ɩɨɡɢɬɢɜɧɿ ɫɬɨɪɨɧɢ, ɜɢɹɜɢɬɢ ɦɨɠɥɢɜɿ ɧɟɞɨɥɿɤɢ.

Ɂɜɟɪɧɟɧɨ ɭɜɚɝɭ ɧɚ ɨɫɨɛɥɢɜɨɫɬɿ ɦɟɬɨɞɭ ɦɨɞɟɥɸɜɚɧɧɹ ɜ ɩɪɚɜɨɜɨɦɭ ɪɟɝɭɥɸɜɚɧɧɿ. ɉɿɞ-
ɤɪɟɫɥɸɽɬɶɫɹ, ɳɨ ɦɨɞɟɥɸɜɚɧɧɹ ɬɿɫɧɨ ɩɨɜ’ɹɡɚɧɟ ɡ ɩɪɨɰɟɫɚɦɢ ɩɪɚɜɨɜɨʀ ɦɨɞɟɪɧɿɡɚɰɿʀ. ȼɢ-
ɡɧɚɱɚɸɬɶɫɹ ɫɮɟɪɢ, ɹɤɿ ɩɨɬɪɟɛɭɸɬɶ ɩɪɚɜɨɜɨʀ ɦɨɞɟɪɧɿɡɚɰɿʀ. ȼɢɨɤɪɟɦɥɟɧɨ ɬɚ ɨɯɚɪɚɤɬɟ-
ɪɢɡɨɜɚɧɨ ɩɪɢɧɰɢɩɢ ɬɚ ɮɭɧɤɰɿʀ ɦɨɞɟɥɸɜɚɧɧɹ.

Ʉɥɸɱɨɜɿ ɫɥɨɜɚ: ɪɟɝɭɥɸɜɚɧɧɹ, ɩɪɚɜɨɜɟ ɪɟɝɭɥɸɜɚɧɧɹ, ɩɪɚɜɨɜɚ ɦɨɞɟɪɧɿɡɚɰɿɹ, ɦɨɞɟɥɸ-
ɜɚɧɧɹ, ɩɪɢɧɰɢɩɢ ɦɨɞɟɥɸɜɚɧɧɹ, ɮɭɧɤɰɿʀ ɦɨɞɟɥɸɜɚɧɧɹ.

Ɍɚɪɚɯɨɧɢɱ Ɍ. ɂ. Ɇɟɬɨɞ ɦɨɞɟɥɟɥɢɪɨɜɚɧɢɹ ɤɚɤ ɫɪɟɞɫɬɜɨ ɨɩɬɢɦɢɡɚɰɢɢ ɩɪɚɜɨɜɨɝɨ 
ɪɟɝɭɥɸɜɚɧɢɹ

ȼ ɫɬɚɬɶɟ ɞɚɧɚ ɯɚɪɚɤɬɟɪɢɫɬɢɤɚ ɩɪɚɜɨɜɨɝɨ ɦɨɞɟɥɢɪɨɜɚɢɹ ɤɚɤ ɨɞɧɨɝɨ ɢɡ ɦɟɬɨɞɨɜ ɧɚ-
ɭɱɧɨɝɨ ɩɨɡɧɚɧɢɹ ɨɛɳɟɫɬɜɟɧɧɵɯ ɨɬɧɨɲɟɧɢɣ, ɤɨɬɨɪɵɣ ɞɚɟɬ ɜɨɡɦɨɠɧɨɫɬɶ ɨɬɨɛɪɚɡɢɬɶ 
ɢɯ ɩɭɬɟɦ ɢɫɩɨɥɶɡɨɜɚɧɢɹ ɥɨɝɢɱɟɫɤɢɯ ɩɪɢɺɦɨɜ (ɩɪɟɨɛɪɚɡɨɜɚɧɢɹ) ɧɚ ɫɩɟɰɢɚɥɶɧɨ ɫɨɡɞɚɧɧɵɯ 
ɦɨɞɟɥɹɯ. ɉɨɞɱɟɪɤɢɜɚɟɬɫɹ, ɱɬɨ ɦɟɬɨɞ ɦɨɞɟɥɢɪɨɜɚɧɢɹ ɞɚɟɬ ɜɨɡɦɨɠɧɨɫɬɶ ɩɪɨɫɥɟɞɢɬɶ 
ɷɮɟɤɬɢɜɧɨɫɬɶ ɫɨɡɞɚɧɧɨɣ ɦɨɞɟɥɢ, ɟɟ ɞɟɣɫɬɜɟɧɧɨɫɬɶ, ɪɚɫɤɪɵɬɶ ɩɨɡɢɬɢɜɧɵɟ ɫɬɨɪɨɧɵ, 
ɜɵɹɜɢɬɶ ɜɨɡɦɨɠɧɵɟ ɧɟɞɨɫɬɚɬɤɢ.

Ɉɛɪɚɳɟɧɨ ɜɧɢɦɚɧɢɟ ɧɚ ɨɫɨɛɟɧɧɨɫɬɢ ɦɟɬɨɞɚ ɦɨɞɟɥɢɪɨɜɚɧɢɹ ɜ ɩɪɚɜɨɜɨɦ ɪɟɝɭɥɸɜɚ-
ɧɢɢ. ɉɨɞɱɟɪɤɢɜɚɟɬɫɹ, ɱɬɨ ɦɨɞɟɥɢɪɨɜɚɧɢɟ ɬɟɫɧɵɦ ɨɛɪɚɡɨɦ ɫɜɹɡɚɧɨ ɫ ɩɪɨɰɟɫɚɦɢ ɩɪɚɜɨ-
ɜɨɣ ɦɨɞɟɪɧɢɡɚɰɢɢ. Ɉɩɪɟɞɟɥɹɸɬɫɹ ɬɟ ɨɛɥɚɫɬɢ, ɤɨɬɨɪɵɟ ɬɪɟɛɭɸɬ ɩɪɚɜɨɜɨɣ ɦɨɞɟɪɧɢɡɚ-
ɰɢɢ. ȼɵɞɟɥɟɧɵ ɢ ɨɯɚɪɚɤɬɟɪɢɡɨɜɚɧɵ ɩɪɢɧɰɢɩɵ ɢ ɮɭɧɤɰɢɢ ɦɨɞɟɥɢɪɨɜɚɧɢɹ.

Ʉɥɸɱɟɜɵɟ  ɫɥɨɜɚ: ɪɟɝɭɥɢɪɨɜɚɧɢɟ, ɩɪɚɜɨɜɨɟ ɪɟɝɭɥɢɪɨɜɚɧɢɟ, ɩɪɚɜɨɜɚɹ ɦɨɞɟɪɧɢɡɚɰɢɹ, 
ɦɨɞɟɥɢɪɨɜɚɧɢɟ, ɩɪɢɧɰɢɩɵ ɦɨɞɟɥɢɪɨɜɚɧɢɹ, ɮɭɧɤɰɢɢ ɦɨɞɟɥɢɪɨɜɚɧɢɹ.

Tarakhonych T. I. Modeling method as a means of optimization of legal regulation
Legal modeling is considered as one of the methods of scienti¿c knowledge of social 

relations, which provides an opportunity to reproduce them by using logical methods 
(transformations) on specially created models.


