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BIAITIOBIJAJIBHICTD 3A OKPEMI I'PYIIN
3JIOYMNHIB 3A MYCYJIbMAHCBKUM
KPUMIHAJIBHUM ITPABOM

ITpouecu rinobatizaliii, SIKi CbOTOAHI aKTUBHO BiOYBAaIOTHCS B CBITOBIM
MEepeXi, MOTPEOYIOTh 3HAHHSI HE TUTHhKY 3araJIbHUX MOJIITUYHUX, EKOHOMiY-
HUX Ta iHIIMX JOKTpUH. bopoTh0a 3i 3T0YMHHICTIO, sIKa Ha XKaJjlb CYIIPOBO-
JIKY€E TaKi Mpolecu, MoTpedye po3yMiHHSI OCHOBHMX MPABOBUX IMOJOXEHD
IHIIMX KpaiH. B 1iif cTaTTi HagaeThed XapaKTeprCcTUKA BiIITOBiTaTLHOCTI 3a
OKpEeMi 3JI0YMHHU 10 MYCYJIbMAaHCHKOMY KPUMiHAJILHOMY ITpaBYy.

Karouoegi caosa: MmycynbMaHChbKe KpUMiHaIbHE IIPaBO, LIHHOCTI, SIKi 3a-
XUIIIAa€E MYCYJbMaHCbhKe KpUMiHaJlbHE MpPaBo, 3IOYMHU MTPOTU BIACHOCTI,
MOKapaHHS 3a 3JI0UUHU TPOTU BJACHOCTI.

PosBuTOK 3amikaBieHOCTi (paxiBIliB y BUBUEHHI 3aTaJIbHNX Ta OiTbII TOKAJTBHUX ITPO-
071eM MYCYJIbMaHCHKOT'O KPMMiHAJILHOTO ITpaBa Ma€e 00’ €KTUBHI MmincTaBu. baraTo B yomy
1€ TTOB’s13aHO 3 HU3KOI0 MpruurH. Hampukian, MycyJbMaHChKe KpUMiHaJIbHE IMPaBO MA€
CBOIO iCTOpIIO, SIKa 3HAMIILIA CBOE BifoOpakeHHS HE TiIbKU Y 0aratbox KpaiHax Cxomy.
AJle He TUJIBKM iCTOPUYHI aCIEKTH BIUIMBAIOTh Ha 1ie. I1oTpiOHO BpaxoByBaTH, 110 MeBHA
cydyacHa IMHaMiKa pO3BUTKY 0araTbOX KpaiH LIbOTO PEriOHY TeX MiAKPEeCII0e HeoOXim-
HiCTh BUBYEHHSI TaJly3¢BUX MOJI0XEHb MyCYJIbMAaHCHKOTO TIpaBa [1, 26].

MycynbMaHChKe TIPaBO, B CBOEMY 3arajbHOMY BU3HAuy€HHi, HalOiIbII pelbedHO
TIpeACTaBJIsIE COO0I0 MPABOBY TPAJUILil0, OCHOBHUM PO3KBIT SIKOI MPUXOAUTHCS Ha ce-
PEIHBOBIUYS i SIKE iICHYBAJIO Y TEOKPAaTUYHUX iCIaMCBhKMX iepKaBax Ta xaiicarax. B cy-
YaCHUI Yac 3arajibHe MyCyJIbMaHChKe IIpaBo 30eperiio cBoi Tpaaulii B CayniBebKiit Apa-
Bii, OmaHni, CynaHi, IpaHi Ta iH. B 6ararpox iHIIMX KpaiHax BimOyJMCh IIeBHI 3MiHU, SIKi
OaraTo B YOMY TOB’S13aHi 3 pelerili€l0 UMY KpaiHaMu MOJI0XEeHb €BPOIEChKOTro npa-
Ba. AJle He3BaXKalo4yu Ha 1Ii 3MiHU YCi HOPMU MYCYJIbMaHCBHKOTO IIpaBa BCE XK TPAIMILiki-
HO 3aXMILAIOTh HU3KY OCHOBHUX LIIHHOCTE: PEJIirito, XKUTTSI, PO3yMY, HiTeH i BIACHOCTI.
TomMy mocsiraHHS Ha 11i IIHHOCTi PO3MISIAAIOTHCS SIK 3JI0UMHMU, SIKi TTOPYIITYIOTh OCHOBU
MYCYJIbMaHCBKOTI'O CYCITiUIBCTBA. ToMy KpUMiHAJIBHO-IIpaBOBa OXOPOHA KOXHOI 3 BKa3a-
HUX IPYIT LiHHOCTEH 3aCyroBY€E CIleliaIbHOTO aHai3y. Ajie B Lili CTaTTi 3yIMHUMOCH Ha
3JI0YMHAX IIPOTHU BJIACHOCTI.

IToTpiOHO migKpecanTH, 1110 HEOOXiMHICTh BCEOIYHOro 3aXMCTy BJIACHOCTI Oe3meped-
HO TATPUMYETHCS Y BCiX IIUX KpaiHaX. AJie BCe X € pU3HULISI CTOCOBHO TOTO, s1Ka 3 (hopm
BJIACHOCTI 3aCJIyTOBY€ NEPLIOPSIHOTO 3aXUCTy. Tak, HanpuKIiIaa, B 6araTbox apabChKUX
kpaiHax (Mopnanis, JliaH, CayniBcbka ApaBis Ta iH.) HiZKPECIIOETHCS, IO B IEPIIY
Yyepry 3axucTy ITOTpeOye IpUBaTHA BJIACHICTh, TOMY 110 BOHA €KOHOMIYHOIO OCHOBOIO
UX JIepxXaB i 3a0e3reuye HEOOXiTHWI cOLiadbHUI pO3BUTOK IMX AepxXaB. B HM3Mi
kpain (Cwupis, Ipak Ta iH.), eKOHOMIYHA MOIEIb IKUX BU3HAYAETHCS IEePKaBHUM CEK-
TOPOM €KOHOMIiKM, OCHOBHA yBara IMpUIUISIETbCS 3aXUCTYy caMe 1Iiii (hOpMU BIACHOCTI.
ITinkpecaooun 1ie, MOTPiOHO CKa3aTH, 110 yci (OpMU BJIACHOCTI 3aXMIIAIOTHCS 3aKO-
HOM, aJjie B 3aJIeXKHOCTI Bill MOJIeJli EKOHOMIYHOI'O pO3BUTKY KOHKPETHOI KpaiHU Tiit abo
iHIIi# (hopMi BIACHOCTI HAJZa€ThCS TI€BHA «IlepeBara». Tak, o pedi, BimOyBa€eThes i B
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KpaiHax kouirHboro CPCP, ne BinOyBaroThbCsl IPUHLIUITIOBI pe(OpMU B TTOJITUMHOMY Ta
COlLIiaIbHO-€KOHOMIYHOMY PO3BUTKY.

B minomy BiacHIiCTb IO MyCyJIbMAaHCBKOMY IIpaBy 3aXUIMAETHCS HE TiAbKA MOXKIIH-
BOCTSIMU KpUMiHaJIbHOTO TpaBa. BiTHOCMHU BIAaCHOCTI pETyII0I0TLCS LIMBIABHUM, aMi-
HiCTpaTUBHHUM, TOCTIONAPYMM MpaBoM. AJle, IK BU3HAIOTH (haxiBIli, TpobdiemMa IpaBoOBoOi,
B TOMY YMCJIi i KpMMiHaJIbHO-TIPaBOBOI OXOPOHU BJIACHOCTI B MyCYJIbMaHChKUX KpaiHax
1Ie Ma€ MeBHiI MPOOJIeMHU, SIKi 3aCJTYTOBYIOTh CBOTO IOCTaTHHO JAETaJIbHOTO aHali3y. ba-
raTo B YOMY 1Ie BU3HAYAETHC i KUTBKICHUMU, i IKICHUMU O3HaKaMu. Tak, 3JI04MHU IIpO-
TH BJIACHOCTI MalOTh ITOCTIilfHY, JOCTAaTHHO CYTTEBY TUHAMIKY, IO IIPUYMHSIE ITOCTIiHY
3HAYHY LIKOAY NPaKTUUYHO YCiM CYCITiIbHUM TpolecaMm. BaxknusicTb 60poThOM 3 TAKUMU
3JI0YMHAMM TaKOX ITiIKPECTIOEThCS BaXJIMBOIO O3HAKOIO, 3TiMHO SKOI MEesKi 3JI0YUHU
MPOTH BJIACHOCTI, HANIPUKIIAA, KpamiXkKa Ta po30iil, BITHOCITHCS IO KaTeTOpii «XalxK»,
BiIMOBiJAJIbHICTB 3a SIKi OKpeMo BcTaHOBIeHa B KopaHi. Bee 11e mpruBoaAUTE 10 TOTO, 1110
MPAKTUYHO Y BCiX MYCYyJbMaHChKUX KpaiHaX KiTbKICTh MPaBOBUX HOPM, Mependavaro-
YMX BiAITOBiTAJbHICTh 3a 3JIOUMHU MPOTU BIACHOCTI, CKJIaJa€ MPUOIN3HO UYBEPTh 3 YCiX
HOPM, $IKi iCHYIOTh B KpUMiHAJIbHOMY 3aKOHOIAaBCTBI KOXXHOI 3 1IMX KpaiH. Ciim okpeMo
BUIIJIATH, 110 B OaraThox apaOCBhKMX KpaiHaxX MPUIIISIEThCS IIe Majo yBaru nmpodinak-
TUYHUM 3ax07aM i OCHOBHA yBara MpUAiISEThCS CaMe KPMMiHaJIbHO-ITPAaBOBUM MOKJIH -
BOCTSIM B ITOIOJIAHHI 3JTOYMHIB ITPOTH BJIACHOCTI [2, 62].

B ycaxkoMy pasi 3araibHUI aHai3 BiAMOBIJATbHOCTI 32 3JTOYMHU MPOTU BIACHOCTI B
LIMX KpaiHax Ja€ MOXJIMBICTh BCTAHOBUTH MEBHI 3arajibHi pUCH, SIKE Ma€ KpUMiHaJIbHE
3aKOHOAaBCTBO. Hampukiam, MycyJIbMaHChKE KpUMiHaJIbHE TIPAaBO HE MAE SIKOTOCH €1TH -
HOTO ITiIX0My 10 ITO0YAyBaHHS CUCTEMMU 3JIOUMHIB ITPOTHU BIACHOCTI. TaKoX, SIK BXKe BKa-
3yBaJIOCh, XapaKTep i CTyIeHb KPUMiHaJIbHO-TIPABOBOI OXOPOHM BJIACHOCTI ITO ILIapiaTy
3aJIEXKUTh BiJl TOTO, siKa (hopMa BJIACHOCTI 3aXUIAEThC. | B KOXHIM KpaiHi MOXYyTh OyTH
MEeBHi po30ixKHOCTI 3 M. Taki 3JI0YMHU B LIJIOMY TTOALISIOTHCS Ha nBi rpymnu. [lepma —
i€ 3JI0YMHM, SKi BU3HAIOTHbCS HAOUIbII HeOE3NeYHMMHM, TOMY IO BOHU IIOCSTalOTh
Ha «ITpaBo AJutaxa» i Ha iHTepecr MYCYJIbMaHCBhKOI CITITBHOTH. Lg rpyma 3109mHIB, 9K
BXX€ BKa3yBaJOCh, Ma€ Ha3BY «xamxX» (Kpamixkka i po30iit). Jlpyra rpymna 3JI04MHIB IIpOTH
BJIACHOCTI 1I€ TaK 3BAHUM «Ta3up», OO SIKOI BiTHOCATHCS iHII 3I09YMHU ITPOTH BIACHOC-
Ti ( mIaxpaicTBO, 3IOBXMBaHHS OOBipolo Ta iH.). [ToTpiOHO MimKpecanuTH, 110 MaiiHOBI
3JIOYMHU KATEropil «XaaxK» € «ITOTPIOHUMU» IJIs1 YCiX KpaiH B yci 4acu (yHKI[IOHYBaHHS
MYCYJIbMaHCBKHUX AepXKaB, TOMY 110 HaJaHi AJIJIaxOM Ta i10T0 IIPOPOKaMMU.

K110 OLIbII AeTaJbHO ITPOaHaTi3yBaTh OJWH 3 OCHOBHUX 3JIOYMHIB IIPOTHU BIACHOC-
Ti, IKMI iCHYE Y BCIX MYCYJIbMaHCBKMX KpaiHax, a caMe KpamikKKy, TO IMOTPiOHO cKa3a-
TH, 1O IS KBaTipiKallil aiif caMe SIK TaKWit 3JT0YUH 000B’I3KOBO MOTPIOHO BCTAHOBUTH
HasIBHICTbh: 3aBOJIOJIIHHS UY>KMM MailHOM, BUBEIEHHS MOT0 3 BOJOMIHHS ITOTEPIIiIOro,
«TIepexi/i» i€l BIACHOCTI Y KOPUCTYBaHHS iHIIO1 ocodu. Kpim Toro, BrjyueHe MaifHO
MNOTPiOHO MaTu MEBHY KOILITOBHICTb, sIKa BCTAaHOBJIeHa 1napiaToM. HasBHICTh yciX 1mx
03HaK € 00OB’SI3KOBUM JIJIsSI BCTAHOBJIEHHS B JisIX 0COOM «Xaljl», SIKE TATHE 32 CODOI0
cypoBe nokapaHHs. [ToTpiOHO cKa3aTu, 110 yKpaiHChKe KpMMiHaJbHE IPaBO MAa€ CXOXi
O3HaKH, SIKi MOTPiOHO BCTAHOBIIOBATH B KOXXHOMY KOHKPETHOMY BUIIAIKY PO3KpamaH-
H¢l, 1110 CBiMYWTH MPO MEeBHUI YHIBEpCAIbHUMN XapakTep KpUMiHAJIBHOTO MpaBa Imo3a 3a-
JIEXXHOCTI Bim Kpainu [3, 137—155].

Be3yMoBHO, Takuii XxapakTep KpMMiHaJIbLHOIO IIpaBa Ma€ IMeBHi kopmoHu. Hampu-
KJIaJ, B MyCYJIbMaHChKUX KpaiHaxX AyxKe IIMPOKO, 3 MO3MIiil YKpaiHCHKOrO KpUMiHaIb-
HOTO TIpaBa, BU3HAYAETHCS ITOHATTS KpamizKKi. MOXKINBO, OIJIBII TIPUPOTHUM OYyIIo O
BCE XX «PO3IITUTH» KPadikKy Ha Oifblll KOHKPETHi 3mounHu. Hanmpukinan, Biakpute BU-
JIy4eHHS MaifHa, siKe 3apa3 BKa3yeThCs SK KBajlihiKyroua Bii3HaKa KpaaixkKu, MOTpedye
BUAJIEHHS B CAMOCTIVHUI 3JI0YUH.

AHaJi3yro4yy CUCTEMU Ta BUAY ITOKapaHb, SIKi BCTAHOBJIEHI B LIMX KpaiHax 3a 3JJ04YMHU
MPOTH BJIACHOCTi, HEOOXiJHE BUIIMTHU, 1110 OaraTo B YOMY HOro 3MiCT BUBHAYAETHCS Je-
KiJTbKOMa O3HaKaMU: LIHHICTIO MaitHa, 10T iHIUBiAyaTbHUMH OCOOIMBOCTSIMM Ta 3HA-



KPHMIHAABHE IMPABO TA ITPOLIEC 151

YeHHsIM IS notepitiyioro. [ToTpidbHO cKa3aTtu, 110 3HAYEHHST MaifHa ISl TOTEePIiIoro,
MOPSA 3 3araJiIbHUM BU3HAYEHHSIM LIiHHOCTI MaiiHa, B YKpaiHi BCTAHOBIIIOEThCS TiTbKU
IIJIST OMHOTO BUIY PO3KpaJaHHS, a caMe IUISl 3HAYHOI'O BHUIY K KBali(hiKyl04oi 03HAKK
BUJIYYEHHS 4ykoro MaiHa | |.

SIKIII0 TPOMOBXKNUTU aHasli3 00CTaBMH, SKi B YKpalHCHKOMY KPWUMiHAJIBHOMY ITIpaBi
BiTHOCSITH IO TaK 3BaHUX KBaJli(hiKylOuMX O3HAK, TO TYT TeX € pi3Hi MiaXoau IO iX BU-
3HauyeHHs. Hanmpuxkiian, mpu aHaji3i 3araibHOTO TOHSITTS CITiBYy4YacTi Ta BUIIB CITiBy4Yac-
HUKIB Ta 3aCTOCYBaHHI 1[bOTO TpU KBatidikallii 3JI0YMHIB MPOTU BJIACHOCTI, MOTPIOHO
BiIMIiTUTH, 1110 MyCYJbMaHChKe KpUMiHaJIbHE IIPABO He KOPUCTYETHCS MOHSITTSIM «Opra-
Hi3aTop 37104MHY» [4, 116], 110, HA Hallly TyMKY, HE JA€ MOXKJIMBOCTI OiJTbII TOYHO BU-
3HAYMTH CTYIEHb YJaCTi KOKHOTO 3i CITiByYaCHMUKIB B BUMHEHHI BiITOBIZHOTO 3JI0YMHY
MPOTH BJIACHOCTI.

B uisomy, aHai3z MycyJIbMaHChKOTO KPHMMiHAJIBHOTO TIpaBa, sIKe nepeadadya€e Biamno-
BiTaJIbHICTh 32 3JIOYMHU MPOTU BIACHOCTI, MOPiBHSIHHS OTO 3 YKPAaTHCHhKUM KPUMiHAIb-
HYIM 3aKOHOIABCTBOM, JA€ 3MOTY PO3POOUTHU MPOIIO3MUlIii, IKi MOBUHHI CIIPUSITU YIOCKO-
HaJICHHIO I10JI0KEeHb KPUMiHAJIbHOTO MpaBa, IIPaKTUKKU 10ro 3aCTOCYBaHHS, OpraHisailii
OiTBII CTIPSIMOBAHOI OOPOTHOM 3 IIMMU 3JIOUNMHAMM.
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OTBETCTBEHHOCTD 3A OTAEJbHBIE I'PYIIIIbI
IPECTYILUIEHUH 110 MYCYJIbMAHCbKOMY
YI'OJIOBHOMY IIPABY

PE3IOME

B 21011 cTaThe aHATU3UPYIOTCS MPOOIEMBbI YTOJIOBHONM OTBETCTBEHHOCTHU
3a MIPECTYTUIEHUS TIPOTUB COOCTBEHHOCTH MO MYCYJIbMaHCKOMY YTOJIOBHO-
My nipaBy. OOpalaeTcsi BHUMaHWEe Ha OCHOBHbBIE MOJIOKEHUS, IPOBOJUTCS
CpaBHEHUE C TIOJIOXEHUSIMU YKPAWMHCKOTO YTOJIOBHOTO TIpaBa, MpeaycMa-
TPUBAIOIIETO OTBETCTBEHHOCTH 34 TAKUE MPECTYIIIICHUSI.

Karouegvie cao6a: MycyTbMaHCKOE YTOJIOBHOE TMPaBO, IEHHOCTU, KOTO-
phle 3allMIIAET MYCYJIbMaHCKOE YTOJIOBHOE ITPaBO, MPECTYILIEHUE TPOTUB
COOCTBEHHOCTH, HaKa3aHUe 3a MPECTYIIEHUE MPOTUB COOCTBEHHOCTH.



