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OBMAH 4K CIIOCIb BUMHEHHA 3JIOYNHY

Y craTTi figeTbest Mpo JOCTIIKEHHS MOHATTS OOMaHy SIK Coco0y BYM-
HEHHS 37104MHY. PO3IIIHYTO €TMMOJOriYHe 3HaYeHHs OOMaHy, ioro ic-
Topis, ctaTrTi KpuMiHanbHOTO Komekcy YKpaiHu, O3HAaKUM KPUMiHAJIbHO-
KapaHOoro ooMaHy, c(popMyJIbOBaHO TEOPETUYHE TTOHATTS OOMaHY.

KnrouoBi cioBa: obmaH, cnoci®, BUMHEHHS 3JI0YMHY, KpHUMiHaJIbHE
paBo.

Ha nyMKy n1aBHbOPUMCBKHUX IOPUCTIB, YCSIKUI 3I0UMH BUMHIOETHCS 00 LUISIXOM Ha-
crIbCTBA (iniuria), abo MUISIXOM 06MaHy (dolus). O6maH Ta HACWILCTBO TIPOSIBIISIOTHCS
y Pi3HUX cd)epax CYCHU'ILHOFO KUTTS 1 3aJIMIIAI0THCS IBOMA HAUMOIIUPEHIITUMHU CITOCO-
0aMu 3JI0YMHHOI MOBEIiHKM.

OOMaH pO3IJISIIAEThCSl BUSHUMU Pi3HUX HAIpsMiB — disocodamu, NCUXOJIOTaMu,
opuctaMu. [TOHSTTS 0OMaHy 3 TOUKM 30py (irocodiB, MOB’sI3aHE 3 MOIIYKOM iCTUHU,
sika OyBa€ 00’€KTMBHOIO i CY0’€KTMBHOIO, 1110 3aJIeKUTh Bil CIIPUIAHSTTS KOHKPETHOL
ocobn. [Ncnxomorn po3rIsmaroTh 0OMaH 3 TOYKM 30py KOMYHIKaTUBHOI chepH, SIK OTH
13 CTTOCO0IB JTIOJCHKOTO CITIIKyBaHHS. KOpHCTIB XXe 00MaH IiKaBUTh SIK CITOCiO BUMHEHHS
3JIOYMHY, 110 HAlAYaCTillIe TTOB’I3aHWM 3 TOPYIIEHHSIM MaifHOBUX ITpaB.

Po3BUTOK KprMiHaJbHO-IPAaBOBOTO OOMaHYy OB’ sI3aHUI 3 PO3BUTKOM TOpPriBii B Po-
cii, TaKMM YMHOM, OOMaH IlepeayciM IMOB’SI3yBaBCs 3 MAaWHOBMMU BiZHOCHMHAMU, X04a
CMOYaTKY i BITHOCUBCS 10 00JIACTi MOJIIIEACHKOTO MTPpaBa, SIK Jii, SIKi MOPYIIYIOTh MOJI0-
JKEHHS IIpO €IHICTh cucTeMu Mip i Baru [1, 136].

o oOMaHy JOCUTbh TPUMBAJIMI Yac TaKOX BiMHOCWJIU i Hii, 110 OyJM HampaBieHi Ha
MUTTEBE (PUBOK), HETTOMITHE (KMIIIEHbKOBA KpadiXkKa) BUITYYEHHS MaifHa y OTEePIIiIo-
ro [2,97—173].

Y ropunuuHiii gitepatypi XIX cTosiTTsI MOXHa OyJI0 3yCTPiTH MipKyBaHHS PO TE, 1110
LIMpPOKa KapaHiCTb MaifHOBMX OOMaHiB 3aTpyIHSIE CBOOOMY i 3pPYYHICTh KOMEPLIiIHOTO
00iry; 110 BiZOMMIA pU3UK, MOXJIMBICTh 30MTKIB 3aMiCTh O4iKyBaHOTO OapUIITy BJIaCTU-
Bi MAal{HOBMM OIlepaLisiM BCSIKOTO POAY; IO OTPUMAHHS MPOJABLIEM «IIPEMii» 3a CBOIO
CIIPUTHICTh, XO4 OM i 32 paXyHOK HEYBaXKHOCTi MOKYIILISI, — SIBUIIE CTIOBHA HOPMAaJIbHE,
sIKE CTIIpUsIE PO3BUTKY TOPTiBeIbHUX onepaliiit [3, 378].

Jlo BUBYEHHS MOHSATTS OOMaHy B WOro KpUMiHaJbHO-IIPABOBOMY 3HAYE€HHI HEO[I-
HOpPAa30BO 3BepTaMCS paAsHCHKi, a ITOTIM — pOCIChbKi BYeHi-KpumiHamictTu. Cepen
aux — I. H. bop3enkos, €. B. Bopommin, JI. 1. Tayxman, I A. Kpurep, H. 1. ITanos,
P. A. CabitoB Ta iHIIi, po3mIsIaioun 0OMaH K CaMOCTiifHe KpUMiHAJBbHO-TIPaBOBE SIBU-
1Ie, SIK CIOCiO BUMHEHHS Pi3HUX BUIIB 3JI0YMHIB B OCOOJIMBOCTI — IIIaxpaiicTaa.

3BepHEMOCS 10 €TMMOJIOTIYHOTO 3HAYEHHSI MOHSITTS «oOMaH». besiu cydyacHux
CJIOBHUKIB MTPOITOHYE 3arajjoM OJIM3bKi 3a CBOIM 3HAYEHHSIM BU3HAYECHHST MOHSTTS «00-
MaH».

C. 1. OxeroB BM3HaYa€e oOMaH K MOMMJIKOBE YSBJIEHHS MpPO I110-HEOYAb, OMaHY
[4, 266].

B iH1mmoMy cJIoBHMKY 0OMaH — «IIIaXxpaicTBo, IIapJaTaHCTBO; po3uTpal (0e3 Koprc-
JIMBOI MeTH), MicTu(ikauis; oMaHa» [5, 178 |. Ille omHe TiiymMayeHHsSI BU3HAYa€ oOMaH
SIK «OpEXHIO; T€, 1110 BBOAUTH B OMaHy, 0OMaHIOE; TOMUJIKOBE, XMOHE YSIBJIEHHS, iJTI03110»
[6, 662—663].
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«ObmaH — cBimoMe BBEIECHHSI KOTO-HeOydb B OMaHy, HelpaBaa, OpexHsi, OpexIuBi
BUMHKU, CJIOBa; OpexHsl, sIKa BUAAETHCS 3a iCTUHY; CJI0Ba, BUMHKM, il i TOMY ITOAIOHE,
SIKi HAaBMHUCHO BBOJSITH B OMaHy» |7, 56].

«ObMaHIOBAaTM — TOBOPUTH ab0 MHCAaTH OpexHIO, HENpaBoy, ITPOTWBHE iCTUHI»
[8, 104].

OOMaH — HaBMUCHE BBEIEHHS iHI1I0i 0coOM B oMaHy (MicTudikailisi, 06yproBaHHS,
OKO3aMUJIIOBaHHS, 1IapjaTaHCTBo) [9, 129].

VY KpuMiHaIbHOMY 3aKOHOJABCTBi OyIb-sSKOi KpalHM MOXHa HaJliYUTU OeKiJIbKa Je-
CSTKIiB CKJIaiB 3JI0YMHIB, SIKi BUMHIOIOTHCS LILISIXOM OOMaHYy: 1Ie KOHTpabaHa i maxpari-
CTBO, (haJIbIIMBOMOHETHUIITBO, OOMaH ITOKYMIIIiB i 3aMOBHMKIB, ITiIpoOKa TOKYMEHTIB,
HaaHHS HeTIpaBIVBUX CBiMYeHb, XaOapHUIITBO, CIY>KOOBUIA MiIJIOL.

TakuM yMHOM, OOMaH, SIK IOPUANYHO 3HAYMMa O3HaKa CKJIaay 3JI0YMHY, BiIBiKY ITpU-
BEpHYB /10 cebe yBary ropuctiB. OoMaH Moxe mictutucst B HopMmi KK sk 060B’s13k0Ba
O3HaKa CKJaay 3JI04MHY (HAlpUKJIaJ, IaxpaicTBo); Moxe OyTH y CKJIafli 00’ €KTUBHOI
CTOPOHU 3JIOUMHY, a MOXe OyTU OKPEMOIO Ii€l0, IKa MOPSI 3 iHIIMMU YTBOPIOE CIOCIO
BUMHEHHS TOro a0o iHIIIoro 3;104MHY (IMigpo0Ka i 30yT rpoiieii Ta iHHUX ITaIepiB).

VY Oynb-IKOMY BUTIAAKY OOMaH € CKJIaI0BOIO YaCTHOIO 00’ €KTUBHOI CTOPOHU CKIIAILY
3nounHy. Crioci0, BUTOHUEHICTb, XapaKTep, 3MIiCT 0OMaHy 3ajiexXaTh BiJil KOHKPETHOIO
CKJIaZy 3JI0YMHY, IIPOTE, HE AUBJISIYMCH Ha 1Ie, B OyIb-sIKOMY CKJIaJi 3JI0UMHY OOMaH BO-
JIOAIE CXOXMMM pUCaMMU, 10 MPOSIBIISTIOTHCS B 10r0 3aKOHOMIPHOCTSIX.

IMoHaTTsT 0OMaHy BUKOPUCTOBYETHCS 3aKOHOHABIIEM TMPU KOHCTPYIOBAHHI CKJIadiB
3JI0YMHIB, HacaMIIepe, TUX, III0 BYMHIOIOThCS ¥ cepi eKoHoMikn. EKoHOMIKa € OcHO-
BOIO iCHYBaHHSI OyIb-SIKOTO CYCHiIBCTBA. AJle 30MTOK €KOHOMIYHWM BiTHOCHHAM Bil
BUYMHEHHS 3JI0YMHIB 3 BUKOPMCTAaHHSIM OOMaHy 0araropa3oBO MEPEeBUIIYE TOM, SIKUI
CTIIPUYMHIOETHCSI HACUJIbHULIBKUMU 3710urMHaMu. [ToTeprniauMu cTaloTh He TiJTbKU OKpe-
Mi ocoOu, ajie i opraHisaliii, MiJMPUEMCTBA, AePXaBa B LJIOMY. Y YUHHOMY 3aKOHOJIaB-
c1Bi Ta KprMiHaabHOMY KOAEKCi YKpaiHu, Ha XKaJjlb, HE PO3KPUBAETHCS IMTOHSITTS OOMaHY.

Tak, enuHe 3aKOHOIAaBYe BU3HAYCHHS 00MaHy MicTuiiocs B KpuMiHanbHOMY KOOEKCi
1922 p.: «O6GMaHOM BBaXXa€THCH SIK TTOBITOMIICHHST HETIPaBAMBUX BilIOMOCTEM, TaK i IBHE
TIPUXOBYBaHHS 0OCTaBWH, TTIOBiZOMJICHHS PO sIKi Oy710 000B’s13k0BUM» [10, 31].

Take BU3HAUYEeHHSI OOMaHy OYJIO CIIpUUHATE i B MOMAJbIli POKM HE JIMIIE CYI0BO-
CJTiTYOI0 MPAKTUKOIO, ajle i HAyKOoIO.

Y KpuminaasHoMmy Komekci Ykpainu (Hagaiai — KK Ykpainu) 31mo4nHu, SIKi BYUNHIO-
IOTBCSI 3a IOIIOMOTOI0 0OMaHYy, ITlepeBaXkHO MicTAThcs B Posnini VI — «3nounHu npotu
BimacHocTi» Ta Po3nini VII — «3mounnn y cepi rocrmomapchbKoi TisTbHOCTI».

OCHOBHMM MaliHOBMM 3JIOUMHOM, SIKWI BUMHIOETHCS 3a IOIMIOMOTOI0 0OMaHY, € I1ax-
paiictBo (cT.190 KK VYkpainn) [11, 519].

ITpsima BkaziBka Ha OOMaH SIK Ha CITOCiO BAMHEHHSI 3JI0YUHY MiCTUTHCS TAKOX B CT. 192
(3amoistHHS MafHOBOI LIKOIM IIJISIXOM OOMaHy abo0 3710BXMBaHHsI 10Bipow) [11, 526],
CT. 225 (oOMaH MOKYIIIB Ta 3aMOBHMKIB) [11, 702]. OOMaH SIK 03HaKa 00’€KTUBHOI
CTOPOHU MicTUTBCA B ¢T. 200 (He3aKOHHI il 3 JTOKyMEHTaMH1 Ha TepeKas, TIaTiKHIMUA
KapTKaM{ Ta iHIIMMM 3ac00aMu JOCTYITY 10 OaHKIBCHKMX paxyHKiB, 00JIaMHAHHSIM JJIsI
ix BurotosyieHHs) [11, 558]; ct. 201 (xourpabanma) [11, 560], ct. 205 (pikTHUBHE Min-
npueMHUNTBO) [11, 597], ct. 209 (neranizatist (BinMUBaHHS) TOXOiB, ONEPKAHUX 3J10-
YUHHUM 1uIssxoM) [11, 615]; ct.215 (migpo6iaeHHs 3HAKiB MOIITOBOI OMJIATH i MPOI3ZHUX
KBUTKIB) [11, 663]; cT.216 (He3aKOHHE BUTOTOBJICHHSI, TiAPOOJIEHHST, BAKOPUCTAaHHS a60
30yT HE3aKOHHO BUTOTOBJICHMX, OIE€P>KaHUX YU MiAPOOIEHNX MapoK aKIIM3HOTO 300py
Yy KOHTPOJIbHUX Mapok) [11, 665]; c¢T.217 (He3aKOHHE BUTOTOBJICHHSI, 30yT 200 BUKO-
pUCTaHHS AepKaBHOTo MpobipHoro kieima) [11, 671]; ¢1.218 (hikTriBHE GaHKPYTCTBO)
[11, 672]; c1.219 (moBemeHHst mo GaHkpyTcTBa) [11, 674]; c¢T.221 (He3akoHHI mii y pasi
GankpyrcTBa) [11, 677]; c1.222 (1axpaiicTBo 3 (hiHaHCOBUMU pecypcamu) [11, 679] ta
iamI. TakuM 9MHOM, OOMaH «I0ITOMara€» BUMHUTH OiJIBIITICTh 3JJ09MHIB B chepi eKOHO-
MiKH.
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OOmaH caM 1o cobi He € KpuUMiHaJbHO-KapaHWM, IOKW BiH HE € YaCTUHOIO
KPUMiHaJIbHO-IIPOTUIIPABHOIO, CYCHiIbHO HEOE3MMEeYHOro MisSIHHS, CIIOCOOOM BUMHEHHS
3nounHy. KpuMiHajabHe moKapaHHS B JTaHOMY BUITAIKy HACTa€ He 3a caM oOMaH, a 3a Hi-
SIHHSI, SIKi BYIMHEHI 3a JOIIOMOI'0I0 OOMaHYy i 3aMoJisijiv IIKOIY CYCHiJIbHUM CTOCYHKaM.

OOwMmaH, K i OyIb-sIKe iHIIe 3JTOYNHHE TisSTHHS, TIOBUHEH MAaTH NIEBHI O3HAKU:

1. CycninpHa Hebe3IeKa (3MaTHICTIO 3a TOIMTOMOT 00 0OMaHy 3aIlofiloBaTH KOy ab0
CTBOPIOBATU peajibHy 3arpo3y CIIPUUYMHEHHS IIKOAU CYCTTIJIbBHUM CTOCYHKaM SIKi 0XOpO-
HSTIOThCS KPUMiHAJIBHAM 3aKOHOM);

2. BonboBuM i ycBigomneHnM (110 GopMYe B YSIBICHHI 0CO0M, SIKY OOMaHIOIOTh CBi-
JIOMO HEMPaBWILHOTO JIJISI BUHHOTO YIBJIEHHS po GaKTH, pedi, SIBUIIa, TToIii abo CBi-
JIOMO TMiATPUMYIOUMM BX€ HasiBHY OMaHy 3 METOIO TIEBHOIO BapiaHTy IMOBEMiHKHU, ITO-
TPiOHOTO BUHHOMY);

3. IpoTtunpaBuuii i KapaHuit (coco0, 110 «3abe3neuye» BUMHEHHS TUX 3JIOYUHIB,
SIKi BKa3aHi B YAHHOMY KPUMiHAJIbHOMY 3aKOHOABCTBI);

4. NisHus (crenndivHrii cnoco0 BIUIMBY Ha JIIOJICHKY IICUXIKY).

BpaxoBytoun BuIIeBUKIIaneHE, MOXKHA c(OpMYITIOBAaTH IediHillifo oOMaHYy:

Oo6maH — 1e crienigHN CIToCiO BIUTMBY Ha JIFOACHKY TICHXIiKY, IIIO ITOJISITA€ B YMMC-
HoMy ¢hOpMyBaHHI B CBiZIOMOCTi 0COOU, SIKy OOMaHIOIOTh, HETIPABWIbLHUX YSIBJIEHb PO
¢dakTu, pedi, BUIIA, MOIii 200 1110 CBiTOMO MiATPUMYE BX€ HasIBHi MOMUJIKU 3 METOIO
¢opMyBaHHS IIEBHOI'O BapiaHTy MOBEIiHKM, HEOOXiIHOIO BUHHOMY IIpU BUMHEHHI HUM
CYCIIJIBHO HEOE3MEeYHMX MisiHb, BKa3aHMX B KpMMiHaJIbHOMY 3aKOHi. TaKUM 4YMHOM, 00-
MaH «JI0TIOMara€» BUMHWUTH OiJIBIIICTh 3IOUNHIB B cepi eKoHOMiKM. O0’eaHYE iX Ta 00-
CTaBMHA, IO OOMaH SK CIOCiO YCBiZOMIIEHOI MOBEIIHKM 3aBXIW BKa3ye HA YMHCHUI
XapakTep 3JIOUMHHOTO HisTHHS. TaKMM YMHOM, MOXHa 3pOOUTH BHMCHOBOK, III0O OOMaH
€ CaMOCTIfHUM KpUMiHAJIbHO-TIPABOBUM SIBUILIEM, SIKE HEOOXiTHO BiIOKpEMJIIOBATH Bif,
CYMIKHMX 3 HUM ITOHSTh, TAKUX SIK IIPUMYC, HACWJILCTBO, 3JTOBXXKMBAaHHS JOBipOIO.
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OBMAH KAK CITIOCOb COBEPHIEHMA ITPECTYILUIEHUA
PE3IOME

B cratbe ucciemoBaHO TOHATHE OOMaHa KakK CIOco0a COBEpPILEHUs
MpeCTYIIeHUs. PaccMOTpeHO 3TUMOJIOTMYECKOE 3HAauyeHUe OoOMaHa, ero
HUCTOPHSI, CTaThbU YTOJIOBHOTO KOAeKca YKpauHbI, TIPU3HAKU YTOJOBHO-
HaKa3yeMoro ooMaHa, c(popMyJIUPOBAHO TEOPETUIECKOE MOHSATHE OOMaHa.

Kiouesbie cjioBa: oOMaH, CIioco0, COBepIlIeHUE MPECTYIIJICHUS, yTOJIOB-
HOE TTpaBo.



