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OCHOBHI HAITPIMUA PO3BUTKY KPUMIHAJIbHOI
IOCTULII IIOA0 HEINOBHOJIITHIX B YKPAIHI

CraTTsl mpucBsiYeHa MOCTiMXeHHI0O HOopM KpuMiHanbHOTro Komekcy
Ykpainu, HoBes1 KprMiHaIbHOTO MpOoliecyalbHOTO KOEKCY YKpaiHu Ta iH-
LIMX HOPMATUBHO-IIPABOBUX aKTiB YKpaiH1 y YACTHHI PO3IJIsSIAy BiTHOBHO-
ro HaNPsIMKY PO3BUTKY KPUMiHAIBHOI IOCTULII1 IIIOJ0 HEMMOBHOJIITHIX

KimouoBi cioBa: kprMiHaJIbHA IOCTUILiSI 1IIOI0 HEMOBHOJITHIX, (hOpMHU
BiITHOBHOTO IIpaBOCYIIs

ITocTanoBka npo6aeMu. OXopoHa MpaB Ta CBOOO TUTUHM € MPIOPUTETHUM HAMPSIMOM
MOJIITUKU OepKaBH, sIKa MparHe HaOyTU CTaTycy IIPaBOBOI Ta COLIiaJIbHO OPi€EHTOBAHOI.
BpaxoByiouu piBeHb 3JIOUMHHOCTI HEIMOBHOJIITHIX, Mepea YKpaiHOoO IMocTajla HeoOXia-
HICTb BUKOHAHHS B3ITHX Ha ceOe MiXKHapOTHMX 3000B’SI3aHb y YaCTHHI 3a0e3MeYeHHS
HETTOBHOJIITHIM OCOOJIMBOTO ITIKJIyBaHHS Ta JOIIOMOTH 3 OOKY JIep>KaBy, peati3allil moJio-
>xeHb KoHcTuTyii Ykpainu 111010 BUSHAHHS TIOJWHU, 11 XKUTTS i 3MOPOB’sI, YECTI i TigHOC-
Ti HABUILIOIO COLiAJIbHOIO LiHHICTIO, 32a0€3MeYeHHs KOXHil AUTHHI MpaBa Ha BiIbHUIA
PO3BUTOK CBOEI OCOOMCTOCTI Tolo. KpuMiHaIbHO-TIpaBOBa MOJIiTMKA BiIHOCHO HEIMO-
BHOJIITHIX € YaCTUHOIO JePKaBHOI KpHMMiHAJIbHOI MOJITUKW, HallpaBJIEHOI Ha OOPOTHOY
3i 3JTOYMHHICTIO OCOOIMBOTO CY0’€KTa KpMMIiHAJIBHOI BiIITOBiZATBHOCTI — HETOBHOJIIIT-
HBOTO, 1110 BUMHUB TTpaBOIOpyIIeHHs (37104nH). OCHOBHUM 3aBIaHHAM KpUMiHAJIBHO-
MPpaBOBOI MOJITUKU BiTHOCHO HEITOBHOJIITHIX € BceOiuyHe 3a0e3MeYeHHs 3aX1CTy IIpaB Ta
CcBOOOJI HETMIOBHOJIITHBOTO 32 JOMTOMOTOI0 KPUMiHAJIbHO-TIPAaBOBMX 3ac00iB. 3 OISy Ha
PiBeHb 3JIOYMHHOCTI HEIMOBHOJIITHIX BUHMKJIA HEOOXiAHICTb Y pO3poOLli SIKICHO HOBUX
HanpsIMiB O0POTHOU 3i 3JTOYMHHICTIO HEMOBHOJIITHIX, BIIPOBAIXKEHHI HOBUX ITiAXO/iB 10
BUpIIIEeHHST KOHQITIKTY MiXX MMOTEPITiJIM Ta TPaBOITOPYITHUKOM, OCKIUJIBKM pelipecrBHA
(xapaibHa) MOJIEIh KpUMiHAJTBHO-TIPABOBOI MOIITUKY BIYEpITana ceoe.

AHaji3 ocraHHix mocaimkens i myOaikamiit. Cepen BUeHUMX, 10 3aiiMalOThbCsl TOCITi-
JKEHHSIM SIKICHO HOBUIX HampsIMiB TUIMBY Ha HETMOBHOJIITHBOTO, SIKWUW 3HAXOMUTHCS Y
KOHQJIIKTI 3 3aKOHOM, CJIil Ha3BaTU TaKUX JOCIiIHUKIB, K T. A. JlenicoBa, B. B. 3em-
JsiHebKa, JI. M. KapHo3oBa, H. M. KpecroBcbka, P. P. MakcynoB, E. b. MenbHUKOBa,
B. M. Tpy6HikoB Tommo. [Ipore y 3B’sI3Ky i3 BCTyIioM y miro KpmMiHaIbHOTO IpoILecy-
anmpHOTO Komekcy Ykpainu (manmi — KITK Ykpainn) mocrana HeoOXigHiCTh JOCTiKeHHS
HOPM TIpO yTOAy MPO MPUMUPEHHS MOTEPITJIOro Ta IMiI03poBaHOro (0OBMHYBauYE€HOTO)
Ta MPUBENECHHS iX Y BiAMOBiAHICTh 10 HOpM KprMiHaibHOTrO KOAeKCYy YKpaiHu (Hati —
KK Ykpainn) Ta iHIIUX HOpMaTUBHO-IIPAaBOBUX aKTiB.

Merta. MeTol0 cTaTTi, Mo-Teplie, € po3rsa nojoxeHb ynHHoro KK Ykpainu, Kon-
LEMii pO3BUTKY KpUMiHAJIbHOI IOCTHILII IOJ0 HETTOBHOJIITHIX B YKpaiHi, 3aTBEPIKEHOI
VYxazom Ilpesmnenta Ykpainu Big 24.05.2011 p., B gKiil 3aIpoBaIKy€EThCS BiTHOBHMIA
HaMpsSIMOK PO3BUTKY KPUMiHAJIBHOI IOCTHIIII 111010 HETTOBHOJITHIX 32 paXyHOK BITpOBa-
JKEHHSI BiTHOBHUX (DOPM MpPaBOCY/IsT; MO-ApYyre, po3riassHyTo HoBeau yuHHoro KITK
YKpaiHM y 4acTHHI 3aIlpoBaIKeHHS IIPOLEAYPU MIPUMUPEHHS MOTEPIIIOrO Ta Migd03pIo-
BaHOrO (OOBMHYBAY€HOI'0); IPOIOHYIOTHCS IUISIXU IIPUBEIACHHS Y BiIIIOBIIHICTh HOPM
MaTepiaJIbHOTO 1 IIPOLIeCYaIbHOTO IIpaBa.
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Buknaa ocHOBHOro marepiaay mociimkeHHsa. BinnmoBinHo 1o HOpM YuMHHOro Kpuwmi-
HaJBHOTO KOAEKCY YKpaiHu KpUMiHaJIbHO-TIpaBoBi ()OpMU BIJIUBY IOIIISTIOTHCS Ha Ka-
paJibHi Ta 1T030aBeHi Kapyu (HeKapajibHi) 3aX0IH.

KapanbHi 3axonu KpUMiHAJIbHO-TTPABOBOTO BIUIMBY Ha 3JIOYMHHICTb peasizyloThbCs
3a JIOTIOMOTIOI0 MPU3HAYEHHS MOKapaHHS MEeBHOTO BUIY Ta PO3MIpY, SIKE TSITHE 3a CO-
0010 CyIUMICTh, Ta CIIeLiaIbHOI KOH(ICKallii, sSIKa IependadeHa y CAaHKIISIX ASIKUX HOPM
Oco6muBoi yactTnHn KpumMiHanbHOTO KomeKey YKpaiHu, Hampukiag, y 4. 1 ct. 201, 4. 3
cT. 204, 4. 2 ct. 209 Tomio [1]. HekapanbHi 3ax0ay BIUIMBY IOUISIOTHCSA Ha 3aX0AU, SIKi
OB’ sI3aHi 3 peati3alliclo KpMMiHaJIbHOI BiIITOBiTaNbHOCTI (3BiTbHEHHS Bill ITOKapaHHS
Ta #oro BimOyBaHHS; IPUMYCOBIi 3aX0A1 MEIUUYHOTO XapaKTepy, sIKi 3aCTOCOBYIOThCS IO
00MEKEHO OCYAHUX 0Ci0 Ta OCi0, sIKi BUMHUIIU 3JIOUMH Y CTaHi OCYJIHOCTI, ajie 3aXBOPiIn
Ha MCHUXiYHY XBOpPOOY 10 ITOCTAHOBJICHHSI BUPOKY a0bo IIiJ Yyac BimOyBaHHS IIOKapaHHSI)
Ta HeKapaJibHi 3aX01H, SIKi He TIOB’s3aHi 3 peaizallielo KpUMiHaJIbHOI BilIOBigaIbHOCTI
(3BUTBHEHHS BiJl KpMMiHAJIBHOI BiIITOBiAaIbHOCTI, TIPUMYCOBI 3aX0IW METUYHOTO XapaK-
TEPY, 110 3aCTOCOBYIOThCS 10 HEOCYTHUX).

JocnimkeHHs ¢oopM BIUTMBY Ha HETIOBHOJITHIX, TTependoadeHnx KpumiHaJIbHUM KO-
JleKcoM YKpaiHu, CBIIYUTh MpPO Te, 110 BOHW HE CIPSIMOBaHi Ha 3arjaiKyBaHHSI KOH-
(b1iKTY MixX HETTOBHOJIITHIM Ta mOoTepHiauM. JInie neski 3 KpuMiHATbHO-IPABOBUX 3a-
XOJIiB BIUIMBY 3a HAsIBHICTIO IIEBHUX YMOB MOXYTh YACTKOBO CIIPUSITHU 3arjIa>KyBaHHIO
Takoro KoHQmiKkTy. ITo-nepire, 3rimHo 3 1. 4 4. 2 ct. 105 KK Ykpainu nmokmamaHHsg Ha
HEITOBHOJIITHROTO, KW JocAaT 15-pigHOro BiKy i Mae MaifHO, KOIITH ab0 3apo0iTOK,
000B’SI3KY BiIIIKOMYBaHHS 3aMOMisTHUX MAaliHOBUX 30MTKIB peai3yeThCs TiIMbKU 3a Ha-
SIBHOCTi MaTepiaJbHOI CIIPOMOXKHOCTiI HEITOBHOJIITHBOTO, 1110 Ha MPaKTUlli OyBae BKpait
PiIKO, OCKIUJIBKU Oi/IbIIICTh HEMOBHOJIITHIX, SIKi BUMHIOIOTb 3JI0YMHU, 3 HEOJaromnoyd-
HUX CiMEN; TTO-IpyTe, CTUMYJTIOBAHHS MTO3UTUBHOI MOCTKPUMiHATIBHOI TOBEIiHKYN Ha KO-
PUCTb MOTEPMIJIOr0 MOXKJIMBO 32 PaXyHOK iHCTUTYTY 3BiJIbHEHHSI BiJl KpMMiHAJILHOI Bif-
MOBIMAJIBHOCTI 32 HAsIBHOCTI miiioBoro kaarts (cT. 45 KK) ta y 3B’s13Ky 3 IpUMUpEHHSIM
BUHHOTO 3 ToTeprianM (cT. 46 KK). OcKibKy HETTOBHOJIITHI YacTillle BYNHIOIOTH YMUCHI
CepeHbOI TSIKKOCTI a060 TSXKKi 3TOUMHMU, 116 00MeXKYE 3aCTOCYBaHHS 0 HUX HEKapasib-
HUX 3aXO[iB BIUIMBY. /10 TOTO X Ha IIPaKTUIli, BpPaXOBYIOYM HEBAALy 3aKOHOAABYY TEX-
HiKy noOyJI0BM CUCTEMM TTOKapaHb 111070 HemoBHOMITHIX (cT. 98 KK Vkpainu), cyn Bu-
MYLIEHUI MpU3HAYaTU HEMOBHOJIITHIM HAMCYBOPIILLIMKA 3axil KpUMiHAIbHO-TIPABOBOTO
BIIJIUBY — TTOKapaHHd [2].

BinnosimHo 1o 1. 2.2 (a) [lekiHchbKUX MTpaBujI, HEMMOBHOJIITHIM € TUTHHA a00 MoJioaa
JIIOIMHA, SIKa B MeXax iCHYI0UOi MTPaBOBOI CUCTEMU MOXE OyTU MPUTSITHYTA 3a TPaBo-
MOPYLIEHHSI 10 BiAMOBiAaJbHOCTI B Takiil ¢opMi, 110 BiIpi3HSIETbCS Bid (popM Bidmo-
BiIAJIBHOCTI, SIKi 3aCTOCOBYIOThCS 110 mopociux [3]. ¥ Hopmax KpuMiHanbHOTo KOOEKCy
VYKpainu, K BxXe BKa3yBaJocCsI, 0OCOOJIMBA yBara IMPUIUISIEThCS BU3HAUYCHHIO TTOHSITTS,
1IiJIeil, BUIIiB caMe MoKapaHHs. Y TOM Yac SIK 1103a yBarow 3aKOHOIABIIS 3aJIMIIAEThCS
cHCTeMaTH3allisl 3aX0/AiB KpMMiHaJIbHO-TIPaBOBOIO BIUIMBY, aJbTepHATUBHMUX ITOKapaH-
HIO, TOMY TTOCTajia HEOOXiTHICTh 3MiHM KapaJibHOTO HAMPSIMKY BILUIMBY Ha HETIOBHOJIIT-
HBbOT'O Ha BiTHOBHUIA.

Ha BceykpaiHChbKili Hapai 3 TUTaHb 3aXUCTy IIpaBa IMTUHMU, sSIKa BinOynacs 4 TpyaHs
2012 p., Ipesugent Ykpainu B. @. SJHyKkoBUY 3ayBaxXuB, 110 KOXHUA 15-i 37104KUH Y
JepKaBi BUMHIOETHCS 0CO0010, KA He Jocdria 18 pokiB, III0 CBiTYNTH ITPO HEOOXiMHICTh
3MiHU HAIPSIMKY AiSTIBHOCTI KpUMiHAJIBHOI MIJILII y clipaBax HEMOBHOJITHIX — 3 Ka-
pajbHOTO Ha BiTHOBHMI. YoBHOBaxkeHul [Ipe3uaeHta Ykpainu 3 npaB nutuHu FOpiii
ITaBneHKO TaKOX BiA3HAYMB, 110 CTPYKTYPHI 3MiHM B OpraHax IIpOKypaTypy Ta OpraHax
BHYTPILIHiX cipaB, CIIPSIMOBAHI Ha IIepeXil Bil KapaJlbHOro 10 BiIHOBHOI'O, BUXOBHOTIO
CTaBJIEHHS 10 AUTUHU. Tak, y CTpyKTypi [eHepanbHOI POKypaTypu YKpaiHu CTBOpEHE
YrpaBimiHHS 3aXMCTy TpaB i cBoOO miTeil. Ha piBHI perioHiB cTBOpeHi Tak 3BaHi 0Be-
HaJIbHI BiIJiay Ha OOJIACHMX PiBHSIX Ta IOBEHAJIbHI IPOKYPOPU Ha MICLISIX, sIKi 3a0e3-
MevyloTh JOTPMMaHHS MpaB fiteii. Ha 6a3i kpuMiHaibHOI MifiLiii y cripaBax giteit MBC
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y CKJIaJli MiJTillii TpOMaZChKOi O€3MeKU CTBOPEHO MiAPO3/AiJ 3 MUTaHb POOOTH 3 JiTbMU,
SIKWi1 Ma€ e(DeKTMBHO BUKOHYBATH 3aBIaHHS i3 3aI100iraHHsI IIPaBOIIOPYIIEHHSIM CEPE
IiTeii, IIpoBeaeHHS IIPOMiTaKTUIHOI pOOOTH 3 MIThMU, SIKi ITepeOyBalOTh Y KOH(IIIKTI i3
3aKOHOM, TTOTEPITIJTNM Bifl 3JIOUMHHUX MOCIATaHb a00 CBiAKiB 31ounHy. CTBOpEHHS B CHC-
TeMi OpTaHiB BHYTPIIITHIX CITpaB OHOBJIEHOTO CTIEIiaTbHOTO ITiIPO3IilTy 3 TUTaHb POOOTH
3 TiTbMM, 3MiHU 11OTO pOOOTH TI0 CYTi JO3BOJISATH 3MiMICHUTH MEPEXia Bil KapaabHOTO 10
BiZTHOBHOIr0, BUXOBHOIO CTaBJIEHHS J0 AUTUHU. banssko 90 Tucgy aiTeit Ha CbOTOAHI
3pOCTaIOTh B iIHTEPHATHUX 3aKJIafgaxX, Mailke 2 TUCSIYi YTPUMYIOThCSI Y BUXOBHHMX KOJIO-
Hisix Ta CI30 [4]. ¥ Konuemniiii po3BUTKY KpMMiHaJIbHOIL FOCTUIIII III0I0 HEITOBHOJIITHIX
B YKpaiHi, 3aTBepmKkeHoi YKa3zom [IpesnnenTta Ykpainm Binm 24.05.2011 p. (mani — Kon-
nerniist) [1], mependadeHo, 110 MoOya0Ba IMTOBHOLIIHHOI KPUMiHAIbHOI IOCTHIIII 1IOIO
HETIOBHOJIITHIX MOXJIMBA Y pa3i YIOCKOHAJECHHSI CUCTEMH MPOQiIAKTUKY 3JT0YMHHOCTI
HETIOBHOJIITHIX Ha OCHOBi 3aCTOCYBaHHSI BiTHOBHUX Ta MPOAaKTUBHUX METOAUK, TOOTO
BIPOBAKEHHSI MPOTpaM BiTHOBHOTO MPABOCYAMS i3 3alyYEHHSIM JIO CITiBIIpalli pi3HUX
OpraHiB MPaBOOXOPOHHOI CUCTeMHU YKpaiHU — MiJillii, IIpOKypaTypH, Cy[iB, alBOKAaTiB,
CITy>kOM BUKOHAHHS TOKapaHb. Bidnosne npasocydds — 1ie hopMa MpaBOCYIasl, OCHO-
BHOIO METOIO SIKOTO € CTBOPEHHST YMOB JUISI IPUMUPEHHS TTOTEPIIIMX i TPaBOMOPYIITHM -
KiB Ta YCYHEHHSI HACIiJKiB, CHPUYMHEHUX 3JIOYMHOM a00 KPHMMiHaJbHUM MPOCTYIIKOM
[5,9].

Cy0’eKTaMH, Ha SIKMX PO3IMOBCIOIXKYEThCS MOJIOKeHHsT KoHIemnii, € «1iTu, sKi mo-
Tpanuin y KOHMJIIKT i3 3aKkoHOM». Ha HalI 1morisin, Take BU3HaYE€HHSI HEOOIpYHTOBA-
HO pO3IINPIOE KOJIO 0Ci0, Ha IKWX MoImMproeThcsd Konmemirig. OcKilbKY 10 miTei, saKi
3HAXOAAThCS Y KOHMJTIKTI i3 3aKOHOM, MOXYTh OYTH BiTHECEHI JiTH, SIKi € OC3IIPUTYITb-
HUMU, O0e300TISITHUMM, COLiaJbHO a00 MeaarorivyHo 3aHeA0aHMMM TOIIO. Y TIOJi 30py
XK KPUMiHAJIbHOI IOCTUIIi1 3HAXOISTHCS HEMOBHOJITHI, SIKi BAMHWIN TTPABOMOPYIIEHHS
(3moumH). HeobrpyHTOBaHUM €, Ha Hallly AYMKY, BUKOpUCTaHHS y KOHIIeMNIIil MOHSATTS
«AUTSYa 3T0YMHHICTh», OCKIBKHY Y BITYN3HSIHOMY KpMMiHAaJIbHOMY 3aKOHOIABCTBI MOBa
e npo ocobJIMBOCTI KpUMiHAIBHOI BiAMIOBiJAJILHOCTI Ta MMOKApaHHS HEMTOBHOJITHIX, a
Hi JiTeit.

BinnosinHo mo 1. 3 KoH1emnlii, OTHUM 3 OCHOBHUX 3aXOJiB 3 PO3BUTKY KpUMiHAaJIb-
HOI IOCTUIIii 11010 HETIOBHOJIITHIX € CIIPUSIHHSI PO3BUTKY MporpaM BiTHOBHOTO ITpaBoO-
CyIAs IIOJ0 HEMOBHOJIITHIX, SIKi BUMHWIM IPAaBOMOPYLISHHS, LIJISIXOM: YIIPOBAIXKEHHS
MNpoLeaypy Mefdiallii IK e(peKTUBHOIO 3aC00Yy TOOPOBIILHOTO MPUMUPEHHS MOTEPITIOTO
Ta MPABOITOPYIIHMKA; CIPUSIHHSA (DOPMYBaHHIO Y HEIIOBHOJIITHHOTO MPaBOIIOPYIIHAKA
MOYYTTS BiAITOBiMaJbHOCTI 3a CBOi BYUMHKM, 3a0XOUEHHS 0 B3STTS HUM Ha ceOe Bimmo-
BiJaJILHOCTI 3a 3aIOisTHy IIKO/Y, a TAKOX JI0 MMO3UTUBHUX 3MiH y OTO TTOBEIiHIIi.

3a maHuMu npesugeHTa Ykpaincekoro Lentpy [Moposyminug P. I. Kosans, 95 % 3 364
Mefialliil y KpUMiHaJIbHUX CIpaBax, siki Oyyu nepenani Ha meaianio y 2004—2011 pp. no
BOCBMHU IPOMAaAChKHX LEHTPIB, 110 OPraHi30BYIOTh BiTHOBHI IIpOrpamMu, — L€ 3JI0YMHU,
BYMHEHI HEMOBHOJIITHIMMU. | >XoIeH 3 Lux miTeil miciis yJacTi B Meaiallii He BUMHUB T10-
BTOPHUX 3JI04KHIB [6]. 3riHO 3 ITOJ0XEHHSIM ITpoeKTy 3aKoHY Ykpainu «I1po menmiaiito»
Bim 21.02.2011 p. Ne 8137, meniantiss — rpolieaypa no3acynoBoro BUpilieHHs KOHMIIKTIB
(cropiB) iX cTOpoHaMM Ha 3acanax J00pOBiIJIbHOCTI, CAMOBU3HAUYEHHS i PiBHOCTI CTOpiH,
KOHIIEHIIITHOCTI, HE3aJIEXXKHOCTI Ta HEYINepeIKEeHOCTI i3 3aIy4eHHsIM MeaiaTopa, 110
cpsIMOBaHa Ha CaMOCTiliHe JOCSITHEHHSI CTOPOHAMU PillleHb 1100 I103aCyd0BOIO Bpe-
TYJIIOBaHHS KOHMJIKTY (CIIOpY) B OPSAKY, HependadeHOMY UM 3aKoHOM [7].

Y KK VYkpainm (4. 5 ct. 65), gk i B KIIK (. 1 ct. 468) [8], TepMiH «Memialiisi» He
BUKOPUCTOBYEThCSI, X04a HAETHCS IPO Yrogy Mpo MPUMUPEHHS MiX IMOTEpITUIMM Ta
mimo3proBaHuM (00BUHYBayeHUM). CIlif 3a3HAYUTH, 110 peOpMyBaHHSI KpUMiHAJIbHO-
IO IIPOLECyalIbHOTO 3aKOHOAABCTBA € IO3UTUBHUM KPOKOM Ha IIIJISIXY CTBOPEHHS IIPaBO-
BOI Jep>kKaBy Ta HaOJMXKEHHS 3aKOHOJABCTBa YKpaiHU 10 eBponeicbkoro. ITopsia 3 Tum,
Ha n1ymKy B. M. bypaina, okpeMi nonoxeHHs HoBoro KITK YkpaiHu He BinnoBigaloThb
MaTepiaIbHOMY KpMMiHaJIbHOMY 3aKOHOAABCTBY. ClIifl ITOTOAUTHCS 3 HACTYITHUM BUCHO-
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BKOM BUEHOTO IO Te, 1110 BiAMOBiAHO 10 CT.CT. 65, 75, 79 KK Ykpainu nutaHHs pu3Ha-
YeHHS TIOKapaHHS, a TaKOX 3BiJIbHEHHS Bil BiZOyBaHHS ITOKapaHHs 3 BUIIPOOYBaHHSIM
HaJIEXUThb 10 iHCTUTYTiB MaTepialIbHOTO KPUMiHAILHOTO IIpaBa, TOMY HE MOXYTh OyTH
pernameHToBaHi y cT. 471 KITK Ykpainu [9, 16]. [lo Toro X cKjIagaHHSI yrOAu Mpo MpH-
MUPEHHS Ma€ MeBHi HeraTuBHi cTOpoHU. Tak, Mmo-nepiie, y3roixXeHHs Mipy TOKapaHHS
MiX CTOPOHAMHU, a HEe BM3HAUYCHHS ii CymoM, IT030aBJIsie KpUMiHAIbHE 3aKOHOJABCTBO
iforo myOIiYHOCTI Ta HE Y3TOMXYEThCS 3 MosiokeHHsMU iHImx HopMm KIIK, a came 3
m. 6 4. 1 ct. 368 KIIK, sika 3akpiIlIioe, 110 CyI IIpU yXBaJleHHI BUPOKY BHUPIIIIYE, sKa
Mipa moKapaHHsI Ma€ OyTU Npr3HaYeHa OOBMHYBAaYE€HOMY i UM IOBUMHEH BiH 11 BiTOyBaTH;
MO-Ipyre, CIpPOLeHa NPOoLEeAypa PO3IJISLY CIIPAaBU Ta CKJIalaHHs YTOAW PO NPUMHUPEH-
HsT OOMEXXYE TIpaBa CTOPiH YTOAM IIOA0 OCKAp>KeHHS BUPOKY BiAIoOBinHO cTaTeil 394 Ta
424 KIIK. Tomy, Ha Hallly IyMKY, TIEepII HixK YTOAW MPO MPUMMUPEHHsST OyayTh CKjama-
THUCS 32 YYacTIO0 HEMOBHOJIITHLOTO, HEOOXiTHO Y KPUMiHAJIbHOMY 3aKOHOJABCTBI YiTKO
BU3HAUUTHU KPUMiHaJbHO-TIPAaBOBE 3HAUEHHSI TaKoi yroau. Hampukian, BUCTIOBIIOETbCS
JIyMKa Mpo MOXJIMBICTh BUSHAHHS YTOIU MPO MPUMUPEHHS Y SIKOCTi 00CTaBUHU, SIKa
MOM’SIKIITY€ TTIOKapaHHSI, 110 HAJaCTh 3MOTY CyIy MTPU3HAYUTH OibII M’sKe MTOKapaHHSI.
ITpm mpoMy cyn KepyeThest MONOXKeHHIMM po3ainy XI 3arampHoi yactuam «[Ipn3HadeH-
Hs$I TOKapaHHS» Ta caMe Cy[I BU3HavYa€ BEpXHIO MeXXy MoKapaHHs (HMXK4Ya Mexka BU3Hava-
€Tbcsl y HopMax 3aranbHoi yacTuHu KK Ykpainu), sika moTiM Y3roIKy€eThCs CTOPOHAMU
yroau npo npumuperss [10, 139].

BaxiuBuM HampsIMOM Ha ILILISXY PO3BUTKY KPMMiHAJIbHOI IOCTULIL IIIOAO HEIMOBHO-
JIITHIX € CTBOpPeHHS e(pEeKTUBHOI CMCTEMM peabiiTamii HETTOBHOTHIX, SIKi BUMHWINA
MPaBOIMOPYLIEHHS, 3 METOIO iX MEPEBUXOBAHHS Ta pecollializallil HUISIXOM CHPUSIHHS
CTBOPEHHIO CJIY>KOU IMpo0allii 1u1s1 HemoBHOJITHIX (1. 4 KoHiernitii).

VY n. 18 MiniManbHux ctaHgaptHux npasuil OOH, 110 cTocyroThes BiapaBieHHS
MpaBOCYAJs IOAO HEMOBHOJITHIX, BKa3aHO Ha HEOOXiAHICTh 3alIpPOBaIKeHHS 3aXO/IiB,
aJIFTepHATUBHUX TIOPEMHOMY VB’ I3HEHHIO [3]. VY BiTUM3HSIHOMY 3aKOHOIABCTBI TepMiH
«npobayis» He TepeadadYeHI.

BinmoBimHo mo 4. 1 ct. 11 KpuminanpHO-BrUKOHaBYOro Koaekcy (mani —KBK Ykpa-
iHM), opraHaMu BUKOHaHHsS IMOKapaHb B YKpaiHi €: LIEHTpaJbHUI OpraH BUKOHAaB-
4oi BJaAy 3 MUTaHb BUKOHAHHS MOKapaHb, MOTO TEPUTOpiabHi OpraHu yIpaBiHHS,
KpUMiHaJIbHO-BUKOHABYi iHcmekii. 3riqHo 3i cT. 13 KBK Ykpainu, kpumiHaibHO-
BUMKOHABYA iHCIEKIlis BUKOHYE ITOKapaHHsS y BUIi IT030aBJeHHS ITpaBa 00iliMaTH MeB-
Hi mocagu abo 3aiiMaTuCs MEBHOIO OisJIbHICTIO, TPOMaAChKUX pOOiT, BUIIPaBHUX POOIT
(4. 1); 3miliCHIOE KOHTPOJIb 3a TTOBEMIHKOIO 0Ci0, 3BUTbHEHUX Bi BiZOyBaHHS MOKapaH-
H$1 3 BUIPOOYBAHHSIM, a TaKOX 3BUILHEHHS BiJl BiZOyBaHHS IMOKapaHHS BariTHUX XiHOK
i XXiHOK, SIKi MalOTh [iTel BiKOM 0 TPhOX POKiB (4. 2); BCTAHOBJIIOE MEPIOANYHICTh Ta
JIHi TIPOBEICHHSI peecTpallii 3aCy/)KeHUX 10 MoKapaHb y BUJi TPOMaIChKUX i BUTIPABHUX
poO0iT, a TaKOX OCi0, 3BUIbHEHMX Bifl BilOyBaHHS ITOKapaHHs 3 BUIIPOOYBaHHSIM (4. 3)
[11]. Ane ¢dyHKIIOHYIOUI B YKpaiHi OpraHu i ycTaHOBM BUKOHAHHS IOKapaHb Ta CIIiM-
Yi i30J1ITOPU HE MOBHOIO MipOIO BiJNOBIAAIOTh CyYaCHUM BMMOTaM 3a0e3MedyeHHs MpaB
i cBOOOM JIOAWHU i TPOMAASIHMHA, TOMY B3SITO KypC Ha peopraHizalilo KpuMiHaJIbHO-
BMKOHABYOI iHCIIEKIIii y cyk0y npoobaiiii. [leit kypc 6ys10 B35ITO 3 METOIO0 BUKJTIOUEHHSI
peUMIMBY 3JI0YMHIB, MOJIETIIEHHS pOOOTU MPaBOOXOPOHHUX OPraHiB, CyI0BOi CUCTEMH,
3a0e3IeUYeHHs] KOOpAUHAallii B3aEMO/ii Jep>KaBHUX YCTAHOB, MiCLIEBOIO CAMOBpPSIAYBaH-
H$l, HEYPSIIOBMX OpraHizailiii, OKpeMUX rpoMajisiH (BOJIOHTEPiB) B Mpolieci BUKOHAHHS
MoKapaHb, aJIbTEPHATUBHUX MTO30aBJIEHHIO BOJIi.

BaxnmBoio BimMiHHICTIO TpoOallii € ii coliajibHa, a He KapaJlbHa HalpaBJICHICTb,
OCKIJIbK OCHOBHOIO METOIO € BUBUYEHHS OCOOMCTOCTI ITPaBOMOPYIITHUKA, BCTAHOBJICHHS
MPUYMH BUYMHEHHS 3JI0YMHY, HalaHHS MOMY JOTIOMOTH 3 METOI0 MOMepeKeHHsI 1oro
3JI04MHHOI misibHOCTI. CyTHIiCTh mpo0allii monsirae y BUNPOOYyBaHHI IEBHUX KaTEro-
piif 3I0YMHLIB CHeLiaTbHUMK IOPUINYHUMU O000B’A3KaMM, MOECIHAHUMU 3 HAJAHHAM
iM pi3HOI JOITOMOTHM peabimiTaliitHoro xapakrepy. li MeTa 1mossgrae y eeKTUBHOMY BU-
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TMpaBJICHHI 3aCy’KEHUX Ta BUKIIOUYEHHI pelUIuBY 3JI0YMHIB. BaxMBOO CKJIaJ10BOIO
BUCTYIA€E OOCIIIKXEHHS OCOOMCTOCTI, SIKE€ IO3BOJISIE OTPUMATH KApTHMHY MOpPaJbHUX
IiHHOCTe!l KOHKPETHMX IIPABOIIOPYIIHMKIB, BU3HAYUTU IIEPCIIEKTHMBM BUXOBHOI Ta
COLIiaTbHO-TICUXOJIOTIYHOI pOOOTH 3 HUMMU.

3nificHeHHs TIpo0allii 111010 HEITOBHOJIITHIX Ma€ HACTYITHI OCOOJIMBOCTI. Y CTPYKTY-
pi cayx0u mpo0allii ¢l CTBOPUTH IiAPO3AiIM MO POOOTi 3 MAJIOJITHIMU Ta HETIOBHO-
JIITHIMM TIpaBomopylHuKaMu. Ha ciayou npo0ailii mokjaagaoTbCcsl HACTYMHI QYHKILII:
1) po3’siCHEeHHSI HEMOBHOJIITHIM ITOPSIAKY Ta YMOB Mpo0allii y IpUCYTHOCTI 0aTbKiB a00
0cib, SKi ix 3aMiHIOIOTh; 2) MPOBEACHHS MEPBUHHOI IICUXOJIOTIYHOI JiarHOCTUKU, BH-
BUEHHS OCOOMCTOCTiI HETTIOBHOJIITHBOT'O, COLIIAIbHOTO OTOYEHHSI, BCTAHOBJICHHST YMOB Ta
MPWYMH MOTO acollialbHOI MOBEMiHKM; 3) 3miliCHeHHS 3aXO0/IiB IIOI0 OpTaHi3allii iHInBi-
JIyaJIbHOTO 11e)CcTBA Hal HEMOBHOJIITHIMU 32 YMOBU HasIBHOCTI BiITIOBiMHOTO PillleHHS
cyny; 4) mpoBeIeHHST P03’ ICHIOBAJIbHOI poOOTH 3 OaTbKaMU HEITOBHOJIITHiX 200 ocoba-
MM, SIKi iX 3aMiHIOIOTb; 5) CIIPUSIHHSI HEMOBHOJIITHIM y MTPOXO/KEHHI KypCy JIIKyBaHHS,
HCI/IXOKOpeKL{iﬁHI/IX Ta TCHXOTEPANeBTUYHUX TTPOrPaM; 6) CIIPUSHHS HEITOBHOJITHIM
y Ha6yTT1 IOBHOI 3arajbHO1 cepez[Hbm abo mpodeciitHO-TEXHIYHOI OCBITH, OTpI/IMaHHl
CHENiaJbHOCTI; 7) TIPOBEJCHHsI CIIiJIBHO 3 TPOMAJICbKMMH BUXOBATEISIMMU BUXOBHOI pO-
0O0TH 3 HEMTOBHOJIITHIMU, YMOBHO-IOCTPOKOBO 3BiJIbHEHMMM Bifl BifOyBaHHS ITOKapaHHS,
KOHTPOJIb 3a 1X CTaBJICHHSIM JIO Tpalli, HaBYaHHS i MOBEAIHKOIO B MOOYTi; §) CIIpUSTHHS
BiTHOBJIEHHIO Ta MiATPUMAaHHIO HETTOBHOJIITHIMU COLiaJTbHO KOPUCHMX 3B’SI3KiB; 9) mpo-
BEIEHHS CITUIBHO 3 AepPXXKaBHMMM Ta TPOMAICHKMMU OpraHi3allisiMyi 3aXO[IiB, CIIPSIMOBa-
HUX Ha MopajbHe, MpaBOBe, TPYIOBE, €CTETUUHE, CaHITAPHO-TIri€HiYHE Ta iHIII BUAU
BMXOBaHHS HETIOBHOJIITHIX; 10) CripyusiHHSI OopraHi3aliii J03BiJIJIT HEITOBHOIITHIX TOIIIO.

3 MeTol0 3aro0iraHHs BANHEHHIO HETTOBHOIITHIMU HOBUX 3JIOYMHIB, CTBOPEHHSI yMOB
JIJISI X BUTIPABJICHHS i pecolliajizallii c1y:k0a rmpooballii B3aEMOJIi€ 3 OpraHaMH i cirykoa-
MU y CIIpaBax HEMOBHOJITHIX, ClielliaIbHUMK YCTAHOBAMU JJIs1 HEIIOBHOJIITHIX, OpraHa-
MM OIIiKHM Ta MiKJIyBaHHS. 3 1Ii€I0 METOIO CIIyXO00I0 Mpo0allii, opraHaMH i ciaykoamu y
CIIpaBaxX HEMOBHOJIITHIX, ClIeliaIbHUMM YCTAHOBU JIJIsl HEIIOBHOJIITHIX, OpraHaMU OITiKH
Ta TKJIYBaHHS TTIPOBOISTHCS CITIJIBHI cCeMiHapy, KOH(MEpeHIlii, TPEHIHTH i3 3aJIydIeHHIM
TPOMAICHKOCTI, 3MIMCHIOEThCS OOMiH BiIITOBiZHOIO iH(pOpPMAIli€l0, CTBOPIOIOTLCS CIIe-
LiaJIbHi KOMICIi AJIsI MOHITOPUHTY Ta BUPILIEHHS MPo0JieM, 110 BUHUKAIOTh B MpoILleci
BUIIpaBJICHHS i pecoliajlizallii HeITOBHOJIITHIX.

BuchHoBku. OTXe, 1OCTiIKEHHSI OCHOBHUX HANIPSIMiB PO3BUTKY B YKpaiHi KpUMiHaJb-
HOI IOCTMIIIi 100 HEITOBHOJITHIX J03BOMMIO 3po0OMTH HAcTymHi BUCHOBKU: 1) y KK
VYKpainn HeoOXiTHO 3aKOHOMaBUe 3aKPiIlJIEeHHST CUCTEMM 3aXO[IiB, aJTbTepHATUBHUX ITO-
KapaHHIO; 2) JJI pO3BUTKY (DOPM BiITHOBHOTO ITPABOCYIAS HEOOXiTHO IPUBECTA HOPMU
yuHHoro KIIK y BinnmoBigHicts 1o HopMm KK Ykpainu; 3) BripoBamkeHHs (hOpM BiTHOB-
HOTO MPaBOCYIIs MOTPiOHO 3MiiICHIOBATH 3a paxyHOK MOIIYKY BJIACHOTO HalliOHAJIbHOTO
LIJISIXY i3 CTBOPEHHSIM CUCTEMM OPraHiB i CJIyK0, OCHOBHOIO METOIO JiSIBHOCTI SIKUX €
BcebiuHe 3a0e3eyeHHsT 3aXUCTy NMpaB Ta CBOOOJ HEMOBHOJIITHIX, SIKi BUMHUJIM TIPaBO-
MOPYIIEHHS (3JI0YMH), 32 JOTIOMOT0I0 KpMMiHAJIBLHO-TIPABOBUX 3aCO0iB i3 3alydeHHIM
IO CIiBIIpalli Pi3HMX OpraHiB MPaBOOXOPOHHOI CUCTEMU YKpPAiHM — MiJillii, TpOKypaTy-
pu, CyIiB, amBOKATiB, CIy>KO0M BUKOHAHHSI ITOKapaHb; 4) HEOOXiMHICTh CTBOPEHHS e(heK-
TUBHOI CUCTEMU peabitiTallii HeMOBHOJIITHIX, IKi BYNHUIIN MPABOIMOPYIIEHHS, 3 METOIO
iX mepeBUXOBaHHS Ta pecoliaizallii IUISIXOM COPUSHHS CTBOPEHHIO CIYXKO0HM Mpoodairii
TOLLIO.
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OCHOBHbLIE HAIIPABJIEHUSA PA3BUTHSA YTOJIOBHON IOCTULIUU
B OTHOIIEHUN HECOBEPHIEHHOJ/IETHUX B YKPAUHE

PE3IOME

B cratbe paccMOTpeHbl KapaTelbHble U HeKapaTelbHble (HOPMBI
YTOJIOBHO-IIPAaBOBOI'O BO3JEUCTBUS Ha HECOBEPIICHHOJIETHUX, CAC/IaH BbI-
BOJI O IIpe00IagaHnuy KapaTeIbHBIX MEP YTOJIOBHO-IIPAaBOBOIO BO3IEICTBUS
Ha HECOBEPIICHHOJIETHUX, YTO CIIOCOOCTBYET PEIIMIAMBY ITPECTYITHOCTH He-
coBeplIeHHOIeTHUX. [IpoaHanu3upoBaHbl HOBEJIBI YTOJOBHOTO IPOLIEC-
CyaJIbHOTO KoAeKca YKpauHbI, Kacalollrecsl COIJIallleHUsI O TIPUMUPEHUU
MOTEPIIECBIIETO U ITOA03pEeBaeMOro (0OBUHSIEMOro) Kak (hOpMBlI BOCCTAHO-
BUTEJIbHOTO HAMpaBJIeHUS] Pa3BUTHUsI YTOJIOBHOM IOCTMILIMM B OTHOIICHHU
HECOBEPIICHHOJIETHUX, CIEIaH BBIBOI O HEOOXOIUMOCTH COOTBETCTBYIO-
ero peOpMMPOBAHUST MaTepPUATbHOIO YTOJOBHOIO IIpaBa M CO3MaHUS
3(HEKTUBHOMN CUCTEMBI PeaOMINTALIMN HECOBEPLICHHOJIIETHUX, C LIEJTBIO MX
MepeBOCITUTAHUS 1 PECOLIMATIN3ALIM ITYTEM CO3IaHUsI CIIY>KObI ITpoOdaIin

KmoueBbie cioBa: YrojgoBHada IOCTUIIMUA B OTHOIICHWM HECOBCPIICHHO-
JICTHUX, (1)0pr1 BOCCTAHOBUTCJIbHOTO ITPaBOCYaUA



