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CIEIA®IYHI OCOBJUBOCTI IHAYICTCHKOI'O ITPABA

CTaTTIO MPUCBAYEHO 3°ACYBAHHIO MPHPOIH iHAYiCTCHKOTO TIpaBa, BUCBITIEHHIO TaKUX
IIUTaHb, SIK HeBiAAU(pepeHLiloBaHICTb NpaBa 1 penirii iHayi3My, Jkepes npasa iHIyCbKOi 00-
IIMHH, BIUINB MYyCYJIBMAHCHKOTO 1 aHINIIIICPKOTO TTaHyBaHHS Ha 1HTYICTCHKE IIPaBO, TIOHATTS
TEPUTOPIAILHOTO TpaBa [Hil, peteniiist aHmmiChKOTo Mpapa i HaJexkHIicTh [HiT 10 cim’T 3a-
rajJbHOIO [IPaBa.

KurouoBi cioBa: iHayi3M, OpaxmaHi3M, Belu, ynaHimaud, Oyaau3M, pertiriiiHe mnpaso,
TepUTOpiajbHE MIPaBo.

IocTanoBka npodiaeMu. B mpomeci CTaHOBIECHHS Ta PO3BUTKY AEMOKPATUYHHUX HMPHHIIU-
IiB IPABOBOTO YCTPOIO YKPATHCHKOI IepkaBH, 0COOIMBE MiCIle TOCITAI0Th OPiBHIBHO-TIPABOBI
JOCTIKCHHS, SIKi TaI0Th MOKIIMBICTD PO3MIMPUTH OAdeHHS SBUIN MPABOBOi AIHCHOCTI, ypi3HO-
MAaHITHUTH BUPIIIEHHS CIUILHHUX YIS BCHOTO IMBLTI30BAHOTO CBITY MPOOJIeM, BUKOPHCTOBYIOUH
JOCBIJ PI3HUX 32 CYTTIO Ta 3MICTOM MPaBOBUX cHCTeM. OIHIEI0 3 TAKUX CHCTEM € IHIYICTChKE
IPaBo, MiJl KM PO3YMIIOTh CKJIAJIHY 1 JOBOJI OPHUTiHATIBGHY CYKYIHICTD peliriiHux, ¢izocod-
CbKUX 1 COIaNbHUX MOIMIAMIB, SKi CKOPOYEHO IMEHYIOThCS iHAYi3MOM. AKTyalbHICTb 0OpaHOi
TEMH HAayKOBOi pOOOTH MOSICHIOETHCS 1100 HU3KOI0 0COOIMBOCTEH, MPUTAMaHHUX 1HAYICTChKO-
MY TIpaBy Ta TIMOOKHU JyXOBHUH MOTEHIIIAN IIbOTO TUITY MpaBa JUIs JepKaB 3axiIHOTO CBITY.

AHaJIi3 ocTaHHIX AocaimkeHb i my6aikanii. [TpobreMu 3araabHOTEOPETUYHOTO ACIICKTY
IHIYICTCHKOTO TIpaBa Ta 0COOIMBOCTI PENITiHHOTO THITY IPABOBUX CUCTEM BHCBITIFOIOTHCS B ITpa-
11X Takux BueHux, sk: A. X. Cainos, M. B. Anamunk, C. A. Tokapesa, H. A. Kpameninnikosa,
JI. A. Jlyus, B. JI. Tkauenko, C. II. [lorpe6nsk, /1. B. Jlyk’sHoBa, K. Lpaiirept, A.l. Kosxep.
[pote noci Gararo npaie B IbOMY HalPsIMKY HOCSTB JCIIO MOBEPXHEBUI XapaKTep, M0 3yMOB-
JIFO€ HEOOX1THICTh JAETAIBHIIIOr0 BUBYCHHS OKPEMHUX aCTIEKTIB 1HAyICTCHKOTO TpaBa Ta iHayi3MYy.

Merta cTatTi noysATaE y BHUSBICHHI OCOONMBOCTEH 1HIYICTCHKOTO TpaBa, PO3Isiji Horo
OCHOBHHX JIKEpPEJ, aHaji31 HACNIAKIB BIUIMBY MYyCYJIbMaHCHKOTO Ta aHIIIMCHKOrO MpaBa Ha iH-
JIyiCTCBKE TIpaBo.

Buknaja ocHoBHOro Matepiagy. [HayicTchke mpaBo — Iie MpaBo OONMHY, sika B [Haii 1 iHIMX
kpainax [liBgeHHo-CxigHOi A3ii crioBigye iHAY3M. Y cydacHii [H7ii 85 % HaceneHHS BXOIUTh
JI0 CLTBCHKOT 1HYICTChKOT OOIIMHHY.

Sk 1y BUTIQAKY 3 MYCYIbMaHCBKHM TIPaBOM, iHIYICTChKE MPABO 3HaTHUN TO-CIIPABKHBOMY
3pO3YMITH JIUIIE TOH, XTO Ma€ Xo4a 0 MiHIMalbHI 3arajbHi YSBICHHS MPO PEINITiio iHIy3MYy.
THnyism — e cydacHa hopma Opaxmanizmy.!

Benu (OykB. 3HaHHS) — IaM’ATHUKU JaBHBbOIHJIMChKOT miteparypu (kiHeus Il mouartok I
TUCSYOMITTS JI0 H.e.). BOHM cknagaroThes 31 301pOK TEKCTiB, SIKI OMPAllbOBYBAJIHCS BIIPOJOBK
NpHOIM3HO TEB’ATH CTONiTh. Bexmuna miTepaTypa MOAiNsAeThCS Ha JEKIIbKA TPYN TEKCTIB.
VYraHimau — ojiHa 3 TPYI, BOHH € 3aBEPIICHHAM BEINYHOI JIiTeparypu. Beau amst ingyciB — 60-
JKECTBEHHE OJIKPOBECHHSI 1 JDKEPEJIo 1X pelirii 1 mpapa. 3MICT Be 1 peiridHui, 1 GimocoCchKuil.
B HUX MICTATBCSI TIMHU, 3aKJIMHAHHS, MOJIUTBH, SIKi 3BepHEH1 OL1bII HixK 10 30 OOTiB 4OJIOBIYOTO
pony (06or mory, BITpY, BOTHIO i T.11.).

Vranimaau (OykB. «3a00pOHEHE BUCHHs») 3 sBISIOThCA B VI cT. 10 H.e. B HUX KpHUTHKY-
BaBCS KACTOBHH yCTpiii Ta HepiBHICTH mofei. Ha chorozHi BiomMo 611 TPHOXCOT Pi3HUX yTaHi-
nraj. [lepeBaxkaroya KUTbKICTh TEKCTIB YIIAHIIIAT BHHUKIIA HAPUKIHII BETUYHOTO riepiony (Ois
VIII - VI cr.ct. 710 H.e.). OcTanus 3 ynanimas Oyia ckinaaeHa B XIX cT.

! bpaxmaHi3Mm — BYCHHS OpaxMaHiB, IHIICHKUX CBSLICHUKIB — MaHyroda periris B [Haii, cyuacHa gopma sikoi — iHIy3M.

Buennst Bunnkio B XV cr. 10 H.e. BucsiTmoersbes y Benax, 30kpema B Yianimaaax. [onoBHa Bumora OpaxmaHiamy —
JIOTPHMYBAaTHCS 1 MOBA)XaTH MPHHIMI KaCTOBOTo ycTpoto. OnHaK, [ OpaxMaHi3My XapakTepHa TEPIUMICTb LIOI0
IHIIMX MOMITHYHHUX 1 TEOPETUYHHX TEPEKOHAHb.

© JI. O. KopuesHa, 2015



MPABOBA AEPHABA 202015 EEEEEEEEEEEE EEEEEE 17

B ynanimanax myaperti po3ayMy0Th HaJl OyTTEBUMHE MTATAHHIMH JIFOICHKOTO iCHYBaHHS: 1110
Take JIoAWHA? M0 Take AyIIa JIOOWHH? SKOI0 € BUIA MPHYMHA CBITY? SKAMHU € MPOSBU IIi€l
BUIIOI IPHYMHU B (pEHOMEHATBHOMY (peajbHO-peYOBOMY) CBITI? 1 T.0. DPimocohChbkuil CMUCT
VYraHimas — MOsSICHUTH, y KU CIIOCi0 BUHUKIIO 1 ICHYE BCe CYIIIE.

MeradizuuHe sS1po BUCHHs YIaHIIIAA YTBOPIOKOTH MOHATTS bpaxma i ATmaH. bpaxmoro 1as-
Hi 1HJlyCH Ha3WBaJIU TIEPUIONPUYMHY 1 IIUJIe YCiX peder, 1 MpUpoHUX, 1 itonckkux. Lle € aHano-
T1€10 3 IOHATTSIM «1JIes», KO €BPOIICHIT, TOuMHA0YH 3 [11aToHa, TT03HAYAIH 1TiJIe 1 JOKOHEUHE
ycix pedeit. «Hactkamu» bpaxmu € MOMiTHKa, €KOHOMIKA, TIPaBO, MOPajb, MUCTEITBO, MOOYT
Toro. bpaxma — 11e BcecBITHIM IyX, Bce3arajabHUIA IPUPOIHUIA 3aK0H, 200 KAHOH, CTAHIAPT, SIKKH
Kepye MpUpoJIoro 1 iroabpMu. [leit 3akoH BiYHWIA, HE 3MIHIOETHCS Hi B Yaci, Hi B IPOCTOPI, TOJI SIK
peaybHuiA CBIT (DI3UYHUX peuei 3a3Hae pyHHYBaHHS.

ATMaH — Jipyre OCHOBHE MOHSTTS 1HAIHCHKOI (itocodchKo-peiriiHol Tpaamiii. ATMaH re-
PEKIIAIaeThCs — K TUXaHHS, Aymia, cam, cebe. ToOTo, e ayXoBHA CYTHICTH (dyuia) KOKHOTO
iHIUBiA. bpaxMa i aTMaH — MOHSTTS TOTOXHI. BOHM TITymMadarhest SIK €JIMHE IEPIIOKEPEIIO YCiX
pedeit, 1 PUPOIHKX, 1 TFOACHKUX. [IpOsICHEHHS TOTOXKHOCTI (4 Qomuky) OyTTs KOXKHOTO 1HITUBI-
Jla € YHIBEPCAJIBHOI CYTHICTIO BCHOTO OTOYYHOYOTO CBITY 1 SAPOM BUCHHS YIIAHIIIAI.

VraHimaam NPUINUCYIOTh I1HAYCY Ti3HATH ICTHHHY peajbHICTh OyTTS, siIKOo € bpaxma.
[li3Haty mro iCTHHHY peanbHICTh MOMKIMBO NIIIXOM HOTH (B IEpEeKIaji 3 CAaHCKPHTY O3HAYae
«ITIKOPEHHS ), TOOTO MiIKOPEHHS TiNa iHyca Horo aymi [1, ¢. 48-58; 2, ¢. 7-41; 3, c. 166-175].
Ochb 10 TOBOPSATH 3 IIHOTO MPUBOAY YHaHimaan: « HermoxuTHe BOMOAIHHS IyTTSIMHU — II€ BBaXKa-
I0Th #ororo... Ko noyonani Bei 0akaHHs, SKi )KHBYTh B CEPIIi, TO CMEPTHHUI CTa€E OE3CMEPTHUM
i mocsrae TyT bpaxmana. Och mpaBuia IUisk JOCSTHEHHS IBOTO (€IHOCTI): yTpUMaHHS ITHXaHH,
TOJTOJIAHHS JISTTBHOCTI UyTTIB, PO3TYMH, 30CCPEIKCHICTh, CIIOCTEPESIKHE OCIIIKEHHS 1 IITKO-
BUTE 3NTUTTS — IIe HA3UBAETHCS MIECTUIACHOIO Hororo. Ko, 6agaun 3aBsKy 1if, BUIIOTO TBOPIIS,
BOJIOZIAPSI, Ty pYILY, JKepeno bpaxmaHna, To, 3BUIEHIOIOUHCH Bifl 00pa 1 371a MPOCBIYCHHUHN MOENT-
Hy€ BCE y BUIIIOMY HE3HHMIyBaHOMY (Hayami) [1, ¢. 56].

3p03yMiJIo, MO THIIMCHKI MUCITUTENI, SIK 1 MyCYJIbMaHChKI TEOJOTH, BUXOAWIIH 3 JABHBOI,
3araJlbHOBU3HAHOI Ta HAJI3BUYAHO MOMYJSAPHOI ICTHHH, IIO JIIOMHA € TIIECHO-TyXOBHOIO iCTO-
toro. Tino moauHK — Tio mpHpoH. | Bl MPHPOIH JIFOANHA YCIIAIKOBYE TE, B YOMY 3aJIHIIA€Th-
cst TBapuHOK. JIfonnHa He 3/1aTHA IUTKOM MMOPBATH 3 MPUPOJIOI0: TOPBATH — 03HAYAE TIEPECTaTH
JKHUTH, TOOTO, MOMIOHO YCSKil TBAPHHI, ICTH, TUTH, CIIATH, 33JOBOJILHSITH CTATEBY MOTPEOy TOIIIO.
OnHUM JTHIIe pO3yMOM JIFOMHA ITiTHOCHUTHCS HaJ TBAPHHOK0. SIK icTOTa, SIKa HAICKHUTH 10 TBOX
CBITIB, TOOTO CBITYy MarepiajbHOTrO 1 (hI3UYHOTO Ta JYXOBHOTO, PO3YMHOTO, JIFOJAWHA 3iTKaHa 3
IPOTHUPIY, BOHA MAPaJOKCAIBHO BMIIIYE B cOO1 TOIAPHI MPOTUIISKHOCTI. TIyMadeHHs TIOICHKOT
MPUPOJIH K TIJIECHOT Ta TyXOBHOT B CBOTH OCHOBI € BUXIIHOIO, YHIBEPCATBHOI ICTHHOIO B (iJTo-
codisix 1 penirisx cBity. JIromuHa — 11e HaIiieHa pO3yMOM TBapHHa. TakuM € KJIaCHYHEe BU3HAUCH-
Hs1 mronuHu. Jlyxke moope mokasye e Bimomuit BiTun3usauil Gpizocod B. Conositos B cBoill mparti
«lcropruHi cripaBu ¢inocodiin. MucauTens OKpeciroe TONOBHY MpoOiIeMy JaBHBOIHAIHCHKOT
Ta JIaBHBOKUTAUCHKOI (hiocodii, hinocodii rpexo-prMCBEKOTO CBITY, XPUCTHSHCHKOTO CEPEIHBO-
BIYYs Ta XPUCTHIHCHKOI (imocodii HoBoro wacy. 3BimbHUTHCS BiJ Matepii (Bix felos — MaTepis)
B JIFOJIMHI — SIK OCEPEJIKY 371a — Taka IIsl mpodiema. Ane oMy came 371a?

Tino moauaM noTpedye DKi, TUTTS, 3aTOBOJCHHS IIOTChKHUX OaxkaHb. [loTpeOu Tina BKIa-
JIeHI B JIFOAUHY MPUPOIOI0 JUTS MITPUMYBAHHS JKUTTS Ta UL TIPONOBXKEHHS poxy. [IpupomHuit
3aKOH JIFOJICHKOTO iICHYBAHHSI TIOJIATAB B 1X 3aJOBOJICHHI. 33I0BOJICHHS TTIOTPEO MPUHOCHUTE JTIOH-
Hi HACOJIOMY, HE3aJ0BOJICHHS OPOIKYE CTPaKIAHHS. 330BOJCHHS Ta CTPAXKIAHHS CYTh BUIH
9yTTs, @ BOHO TAKHM K€ YHHOM BIIACTHBE JIONCHKOMY ECTBY, sIK 1 po3ym. OTKe OakaHHS A0CST-
TH 33I0BOJICHHS T YHHKHYTH CTPaKIaHHS € SIBUIIEM 3arajbHUM, HIXTO BiJl HhOTO HE BUIBHUM.
Takwuii 3aK0oH Bcsikol 4yTTeBOi icTroTd. Hemae cyMHIBY, IO TYyT MOke OyTH HaJMipHICTb. SIKIIO
BOHA €, TO 1I¢ MOPOKY€E HEHACHTHICTh, IOTSIT A0 PO3KOIII, JKaIHICTh, 3a3APiCTh, HOMCTY, HHs-
IITBO, PO30EIICHHs Ta iHII Baau. Bchoro 1poro He MOTPIOHO AyIili, TOOTO CBIZIOMOCTI, PO3yMY
JIOAWHM. 3BiJCH 1 3a3HaUeHa BHIIE TOIOBHA MpodieMa (isocodcbkoi 1 peniriiinoi aHTponosnorii
CBITY — 3BUIBHMTHCS BiJ Marepii B JIIOAUHI K OcepeiKy 3i1a. MarepiajbHe TiIO CBIUUTH MPO
BJIACTHUBY JIIOIMHI TBaPUHHICTb. Ty TBapUHHICTb, 3a3Ha4ae B cBoiil npaui B. Conosiios, sxy Oy:u-
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JIM3M HaMarapcsi 3HUIHUTH, BT SKOT TUIATOHI3M XOTIiB BI/IMOBUTHUCS Ta IOKUHYTH SIK TEMHHITIO 200
JIOMOBHHY JTyIIIi, IMI3HATH SKY 3aKJIHKAJI0 XPUCTHIHCTBO [3, ¢. 166-175].

Tak, 30kpema, cTocoBHO (imocodii HOrm MUCITHATENb 3a3Ha4aB: «[HIyC HAIOJICTIINBO Ta Ha-
MIpy’KeHO OOPOBCS 3 MaTepiaIbHUM B COO1 HAYAJIOM 1 JIOCSITaB IIEPEMOTH HaJl HUM 1 YCBIZIOMITFOBAB
CBOIO 3BEPXHICTHY [3, ¢. 170].

B Iunii binocodis Horu miiHeceHa 0 piBHS JepKaBHOT MONITHKU: BKJIOUCHA SIK 000B’I3K0BA
JIMCIMIUTIHA B TIPOTPaMH By3iB, a 3 1971/72 HaBUaJbHOTO POKY BUKJIQJAEThCS B YCIX IIKOJIAX.
Bona 000B’s13k0Ba B apMii, MO, BINCEKOBUX yUHIIHIIAX (KypCaHTaM, HAIIPUKIIAJ, HE IPHCBO-
FOETHCST ODINIEPCHKOTO YMHY, SIKIIO BOHH HE OBOJIOIIOTH IEBHUM MIHIMYM BIIPaB).

JleHb 3a THEM TPOTATOM 0ararboX POKiB MPAIOIOTh HOTH HaJl YIOCKOHAICHHSAM CBOTO Tija
Ta aynr. Y oMy BOHHM BOAYarOTh CEHC CBOTO JKUTTS, Jie HEMA€E MICIIs JIsl OaiIyKOCTi, ararii,
JIHOIIaM, 0€3MOPaHOCTI Ta OE3UITLHOMY ICHYBaHHIO.

dinocodist Horu — HarioHANIbHE HA0YTTS [Hii.

HeBia’eMHO0 YacTHHO BUCHHS YIIaHINIA] € KOHIEMIIisT KOJIOBOPOTA KUTTS 1 TICHO 3 HUM
TIOB’sI3aHUM 3aKOH BiIIIATH SIK 3aKOH CIIPABEIMBOCTI (KapMa). Y BUCHHI IIPO KOJIOBOPOT KUTTSI
JFOZICEKE ICHYBaHHS PO3YMIETHCS SIK TIeBHA (pOpMa HEBITMHHOI HU3KH MIEPEepOMKEHb. 3TiTHO 3 3a-
KOHOM BIJITIJIaTH, MalOyTHE HAPO/DKCHHS € HACIIJIKOM BCiX BUMHKIB MMOTIEPETHIX JKUTTIB. 3aKOH
BIITUTATH — 3aKOH CIIPABEINBOCTI: BiIATH KOKHOMY 3Ti/THO 3 foro 3acimyramu. Jluime Toi, cBia-
9aTh TEKCTH YHaHINIa/d, XTO YHHHUB 100PO, )KUB 3T1HO 3 MOPAJLTIO, HAPOJHUTHCS B MAaOyTHEOMY
KUTTI K OpaxMmaH, Kmarpis, Baim’s1. Toi, uui BYMHKY He Oyin MPaBIIGHUMH, B 3MO31 HAPOIIH-
THCSI B MAHOYTHROMY JKHTTI SIK WICH HUIIOI KacTH, ado X HOro aTMaH, TOOTO JyIIa ONHHHUTHCS
B TUTl TBapWHHM. [HIyC, KW Mi3HAB iICTHHHY PEaJbHICTh OYyTTS 1 )KHB BIATIOBIIHO JIO MI3HAHOT
ICTHHY, 3BUTBHIOETHCS BiJ] HEBIIMHHOI HU3KH TEPEPOIIKEHB, HOTO IHIMBIIyalbHA AyIIa TOBEP-
Ta€ThCS 10 Opaxmu, TOOTO KOCMIYHOI IyIi, A€ i 3aJHIIAETHCS HA3aBXKIH, MOJMIINBIIH BILTUB
3aKOHY BiJIDIATH.

PosranyxxeHHsiM OpaxmaHi3Mmy € OyaausM, sikuid BUHUK B VI cromiTri 10 H.e. B III cromiTri
JI0 H.€. Oy/UTM3M BH3HAETHCS JIEPIKABHOKO pediriero. B Oyaausmi 30epiraroThes MOHATTS Opaxma i
armaH. CBITOBE 3HaYCHHS OYJIM3MY B TOMY, IO BiH BIIEpILIE POTOIOCHB TiAHICT JIOANHH, O€3-
YMOBHICTB JIFOIICBKOT 0coOmcTOCTI. Bymuinsm 6yB MOTYTHIM IIPOTECTOM ITPOTH HEPIBHOCTI JTIONEH,
MO/IIEHHUX Ha KacTH. BiH € peniridHoro (Gimocodiero TFOAIHOCTI, MOPATBHOCTI.

CyTb Oyaiu3My — B TIOTPUMAaHHI TIPUITHCIB MOPAJIi — BiIOMHX OYIIHCHKUX T’ SITH 3aIOBiICH:
HE IIKOJIUTH JKHBUM ICTOTaM, HE OpaTH 4y»KOTo, CTPUMYBATHCS BiJl 3a00pOHEHHUX CTATEeBHUX KOH-
TaKTIB, HE BECTH MyCTOIIOPOXKHIX 1 OPEXJIMBHX O€Cil, HE BKMBATH 11" STHKUX HAIOIB.

SIk MU BKe 3ayBaKyBaJTH, IIMBLTI3aIs [HIT BIAMIHHA BiJl XpUCTHUSHCHKOI UM 1CJIaMCBKOI 11U~
Bimizarii. [Hayi3M He 3Hae Tiei GpyHAaMEeHTaIbHOT 3aX1IHOT KOHIICTIIIi, [0 YCi JIFOIU PiBHI Mepes
0orom, 3a 00pa3oM 1 B3ipIeM SKOTO BOHHM CTBOPEHI: B 1HTYi3Mi JIFOMM MOMAITEH] BiJl HAPOKSHHS
Ha KacTH, KO)KHA 3 IKUX Mae CBOI CHCTEMY TpaB 1 000B’sA3KiB. B iHAyChKill CHITBHOTI BiICYT-
HE TOHSTTSI «OCOOUCTOCTI», «IHAMBIAYAIbHOCTI». JKUTTS HE MUCIUTBCS 1032 HAJCKHICTIO JI0
Ti€l uM 1HIIOT rpynu. ICHye YOTHPH OCHOBHUX KacTH: OpaxMaHH (CBAIICHUKH), KIIaTpii (BOTHH),
BainI’i (CeNsTHU, PEMICHHUKH 1 TOPTOBIIi), IIyaApy — (HU3K). MiXK KacTaMM i1CHY€ HEPIBHICTh: MepIii
IIBi TTaHiBHI, ABi iHmI mimtenti. Hanpuknan, 3akoan Many (11 cT. 1o H.e.) IpUnucyBantu caMmomy
MOHApXy — ITOBaKAaTH OpaxMaHiB, CIyXaTH IXHIX ITOpaj, BUUTHCS Y HUX 3HaHHIO Ben. ['onoBHe
3aBIaHHs MOHApXa — 00epiraTé KacToBHIl yCTPIil 1 3aMpOBaKYBAaTH CIPABEIUTHBICTb.

Hopwmu, siki TOBOPSATH PO MOBEAIHKY JIFOAEH, BUKIAICHI B macTpax (Te K came, 0 BeIH i
ynasimaaun). lactpu — e cBAIEHH] KHUTH, K1 BYaTh JIIOJEH, IK BOHU MYCSITh HOBOAUTHUCS, 11100
Oytu yromaumu 6ory. Lle csimenHi kaury mpo ixean. lllactpu — e komrieke 000B’I3KiB; iest
«cy0’eKTHBHUX IpaB» vyska mwactpam. O00B’A3KH JTI0fIei He PO3/AIeH] Ha PeNiriiHi 1 FOpUIUYHI.
Peniris 1 npaBo — CyTb OiHE i TEX.

[MoBexninKa JTrOMEH 3yMOBIIOETHCS TPHOMA PYIIITHIME CUIIAMU: CIIPABEIUTHBICTIO, IHTEPECOM
1 3a10BOJIGHHSAM. 3BiJICH TPH IIACTPHU: JXapMma (HayKa Mpo CIpaBeJIUBICTb), apTXa (Hayka KO-
PHCTI 1 ynpaBiiHHA, TOOTO MOJITHKA), KaMa (Hayka 3a10BojieHH:). KoxHuil MycHTbh NOBOAUTHUCH,
SIK 1I€ TIPUITUCAHO COIANIbHINA KACTi, 10 SIKOT BiH HAJIGKUTh: OpaxMaH — BiJIIOBIIHO JIO JAXapMHU,
MIpaBHUTEN 1 TOPTOBL BiAMOBIHO A0 apTXH, )KIHKH — BiANOBIAHO 10 KaMH.
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OkpiM miacTp, iHAyi3M BU3HAE JPKEpeJoM TpaBa 1 3Buuaid. [Ipo Take BU3HAHHS 3acCBiIUye
caMa JxapMa. 3BHYA€Ba ITPaBOBA HOpMa HE Ma€ PENIriiHOTO XapakTepy, Xo4a 1 BA3HAETHCS TPio-
puret iHayi3My. KoxkHa KacTa 9u Iiikacta Ma€e CBOi BJIacHi 3Buuai. J{yis BUpIIIEHHS CyTepevyoK B
THIyCBKIH OONIMHI JIFOTh TaKi eJIEMEHTH CaMOBPSTyBaHHS, sSIK 300pH OOIIMHH, CyCIITbHA TyMKa,
TOJIOCYBaHHSI, CaHKIIT (HAO1IbII CyBOpa — BUTHAHHS 3 00MIMHM) [4, ¢. 465-466; 5, ¢. 122-150;
6, c. 28-46; 7, c. 115-168].

CTOCOBHO 3aKOHOMIABCTBA 1 CYIOBOI MIPAKTUKH, TO IXapMa HE BH3HA€E EMITipHYHE 3aKOHOIAB-
CTBO 1 eMIIIPHYHI CYJIOBI MPEIEACHTH JpKepeIaMu TipaBa. Lle € IIJIKOBUTOI aHAJIOTIEr0 3 MYCYJIb-
MaHCBKUM rpaBoM. 3 1iporo npuBoy K. I[Baiirept i X. KboTII 3a3Ha4ar0Th, 110 JXKEPEIOM KJIacH4-
HOTO 1HTyiCTCHKOTO MpaBa JOKOJIOHIAILHOTO Mepiony Oyiv He 3aKOHH CBITCHKUX MPABHUTEIB 1 Ha-
BITh HE DIIICHHS CY/IiB, @ B OCHOBHOMY TIpalli IPaBHHKIB, 30KpEMa «CMPUTHY, KOMEHTAapi JI0 HUX
1 FopuanyHi 30ipku. 3a Gopmoro 1 mparii OyJIi TiCHO TIOB’si3aHi 3 00KECTBEHHUM OJIKPOBEHHSM
Bell. 3a 3MICTOM Iie OyJI0 BCEOXOITHE 1 CHCTEMaTH30BaHEe 3BUYA€EBE TPABO, SKE JISUIO cepe/l iHIyCIB.
AJte, 3p03yMiJI0, BUKIIFOUHE PEIIriiHe 9y TTs 1HIIHCHhKIX PABHHUKIB-CBAIICHUKIB MOTJIO BIIIIpaTh
BHPIIIAIBHY POJb KOJIM WILTOCS # mpo 3BHYaeBe mpaso. Lle Oyno kiacimyne iHyicTChKe TPaBo,
sSIKe HA3UBAJIOCS HA CAHCKPUTI «IXapMaIacTpm 1 sIke 03HAYaI0 BUCHHS [IPO HOPMHU 000B’SI3KOBOT
HOBEIHKY [4, ¢. 466]. Tox B iHIyiCTCHKOMY TIpaBi, K 1 B MyCYJbMaHCHKOMY, BHIIIE MiCIIe B i€-
papxii Jukepen mpaBa rmociiana mpaBoBa JOKTpuHA. Lle 3 ycielo 0u4eBUIHICTIO MIATBEPIKYE CyO-
CHUIiapHUI XapaKTep MO3UTHBHOTO MPaBa SIK B MyCYIIbMAaHCHKOMY, TaK i B iHAYiCTCHKOMY TIpaBi.

3aKOHOMIABCTBO 1 CymoOBa MpakThka — 1e cdepa aprxu. Cepen apTxamactp ocoOIiBe Micie
nocijiae BiaBaxapa. Ha moyaTky B Hild HeThCs PO BiAMPABICHHS MPABOCYIA 1 IPOIIEC, a TIOTIM
BUKJIQJIAFOTHCS 18 BB CYIIEPEUOK, SIKi OXOTUTIOIOTh MPHUBATHE 1 KpUMIHATBHE TIpaBo [8, ¢. 334].
[TpukmeTHUMH, 3 1IOTO TIpHBOAY, € MipkyBaHHs P. JlaBiga 1 K. — )K. Crino3si: «HaBith komu €
3aKOH, CYAJs HE MYCHTb 3aCTOCOBYBATH 3aKOH OyKBaIbHO, HOMY HaJaHi MIHPOKi TIOBHOBAKCH-
Hl, 1100 yciMa MOXIIMBUMHM CIIOCOOAMH Y3TOJMTH CIPABEIIMBICTD 1 BIaxy (3akoH)» [8, ¢. 333].
I nani: «JIxapma peKOMEH/Iy€e 1HMBIAaM JiSTH, a CYJUIi BUPINIYBaTH CIPABH MO COBICTI, 1O CIIpa-
BEIUTMBOCTI, KOJIM HEMAE MEeBHOT HOPMH TI0 JaHOMY BUIaky» [8, c. 333].

Yu BIUMHYNO Ha TpaHC(OPMAILO 1HAYICTCHKOTO MpaBa MyCYIbMaHChKE Ta aHIIIHCHKE T1a-
HyBaHHS B [H1ii?

MycynbMaHchbke MaHyBaHHs B Haii BcraHoBuiaocs B X VI cTOMITTI 1 3aTpUMano po3BUTOK
iHgyicTchKoro mpasa. Cyau 3aCTOCOBYBAIH JIUIIE MyCYIbMaHChKe TpaBo. Cdepa 3BUYaeBOrO iH-
IyICTCHKOTO IpaBa OyIa 3By>KeHa.

Anrniiicbke manyBanHs Brponox XVII — XVIII ct.cT. BIMHYI0 Ha iHAyicTChKE TPaBo,
nepezyciM, 3a JBoMa HanpsiMkamu. [lo-niepie, aHmiim odiliiiHO BU3HAIM aBTOPUTET 1HIYICT-
CBHKOTO IpaBa. AHDIIHCHKI CYAN MaJH IIPaBO PO3IIAATH CYIIEPEYKH HA OCHOBI 1HAYiCTCHKOTO i
MYCYJIBMAHCBKOTO IpaBa. [IpUKMETHO, 0 aHTIICHKI CYIUIi 3aIIpONIyBAN SKCIICPTIB — MaHIHU-
TiB, SIKi MYCIJIM ITiIKa3yBaTH IM BHPIMICHHS CYNEPEUOK, IPYHTYIOUNCh Ha Axapmarmactpax. o
1864 poKy poJb aHIIICHKOTO CY/II IOJIATANA JIMIIE B TOMY, IO BiH HA/IaBaB BUKOHABYOT CHITH
PILICHHIO CYIEPeyKH, mika3aHoi manautoM. [lo-mpyre, aHIIiiCbKe TaHyBaHHS BUKIHKAIIO TIIH-
00Ky TpaHchOopMaIIifo iHTYICTCHKOTO TIPaBa, a caMe 0OMEKEHHS IHIYICTCHKOTO IpaBa periiaMeH-
TaIi€l0 BY3bKOTO KOJIA BiTHOCHH (PENiriiHi iHCTUTYTH, KACTH, ILUTI00, CIIaAKoBicTh). HalOimbm
)K€ BOXIIMBI c(hepH CYCHUTBHOTO JKHUTTS IMIITANH i JiF0 HOBOTO TEPUTOPIAIBHOTO IIPaBa, SKe
3aCTOCOBYBAJIOCS 10 BCiX TpoMajsH [HIil He3anekHO Bim iX penmiriiiHoi HanmexHoCcTi. Y cdepi
TpaBa BIACHOCTI, JOTOBOPY TPAJHIIIHHI HOPMH Ty’KE CKOPO 3aMiHIIH HOPMH 3arajbHOTO MpaBa.

CyuvacHa TeHeHIs B [HaiT — 3aMIHUTH TPaMIlifHI KOHIIEMIT petiriiHoro mpasa (iHmy-
iCTCHKOTO, MYCYJIbMaHCHKOTO YHM KaHOHIYHOTO) 3aXiJHOI KOHIICIIIIE€I0 CBITCHKOTO IIpaBa, HE
3B’s13aHOr0 3 peniriero. Lle HanioHanbHe mpaBo [HAIT HA3UBAOTh 1HAIMCHKUM IIPABOM Ha BiZIMIHY
BiJI IHAYICTCHKOTO ITpaBa.

Sk MU 1I0HHO 3ayBaskKUITH, TEPUTOpialibHE NPaBO — 1€ HOPMHU, He 3B’sI3aHi Hi 3 pedirieto, Hi
3 IUIEMiHHEMH 3BHYasIMU. TepuTOpiaibHE MPaBo — [I¢ MOHATTS 3aXijJHe, CyJacHe, 9yKe 1 HeBio-
Me iHAyicTChKOoMY TpaBy. BoHo modano po3suBatucs B [HAIi i 4ac aHITIHCHKOTO MAHYBAaHHS.
TepuropianbHe MpaBo CHiIbHE AK AJIA 1HIYCIB 1 MyCyIbMaH, TakK 1 I HACENeHHS, SKe CIIOBIIY€
1HII pedirii.
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TeputopianbHe MPaBO AisIIO0 K B IPE3UCHINAX, TAK i B MOdyccuii. B mpe3unentisx bomoeit,
KanpkyTTa i Manpac Jisiii aHDIiHCEKI KOPOJTIBCHKI CYITH, SIKi 3aCTOCOBYBAJIM aHIJIIHCHKE MPABO.
B iHmmx parionax [Hii xisuty cyau, siki He Oyl aHDIITHCHKAMHA KOPOJIBCHKUMH cyaamu. [e Oymn
cyam Oct-Inmychkoi kommanii. i cymu otpuMaiu 3 1765 poky npaBo 30MparH OJaTKH 32 YMOBH
nropiuaux Buruiar Immeparopy (Moromy). Takuii ctan peueid 30epiraBcs 10 1856 poky, koiu
yrpasiiHHs [Hiero Oyio nepenano 6e3nocepeanbo Koposi. [1lono muranb craKkoBoCTi, IUTO0Y,
KacTH 1 IHIIMX IHCTUTYTIB, 3B A3aHUX 3 PEITI€r0, 3aCTOCOBYBAIMCSA HOPMHU 1HJYICTCHKOTO 200
MYCYJIbMAHCBKOTO TIpaBa; y 1HIIMX cepax KepyBaJHCs MPHHIMIAMHU CIIPABEUTUBOCTI 1 COBI-
cri. s ¢popmyna mictunacs B perniamenTi 1781 poky, sKuM 0yIi0 3alipOBaJPKEHO IS TIPOBIHITIH
benranis 1 Opicca BUIIMX CY/iB — 3 IIMBUTBHUX 1 KpUMIHATBHUX cripaB. L5 s hopmyra Oyna 3H0-
BY IOBTOPEHA B iHAIHCHKOMY 3aKoHi Mpo BepXxoBHi cyau 1861 poky [8, c. 345].

Hpyruii niepion koau@ikanii iHAIHCEKOTO MpaBa PO3MOYMHAETHCS 3 Yacy MPUAHATTS XapTii
1833 poky. 53-ii po3nin Xaprii nepeabauar koaudikaiito mpasa. Maio OyTH TiIrOTOBICHO TPH
KOIICKCH:

— KOJEKC, SIKMH CHCTeMaTH3yBaB OM HOPMH MyCYTbMaHCHKOTO IIPaBa;

— KOJICKC, SIKWH BUKJIaB OM HOPMH 1HIYiCTCHKOTO TIpaBa;

— KOJICKC, SIKUi BUKJIaB OM HOPMH TEPUTOPIaIbHOTO TpaBa. BoHo Oy/ie 3acTocoByBa-
THUCSI B YCIX BAMIAIKAX, 16 HEMOXKIIMBO 3aCTOCOBYBATH MYCYIbMaHCHKE U1 IHAYICT-
CBKE TIPaBo.

Onnak, xoqudikaris 3ycTpiia omip 3 00Ky IOPUCTIB 3arajbHOTO Mpara. JIuine B Apyrii mo-
noBuHI XIX cTomiTrs B [HIIT pUiiMaeThCsT HU3KA KOJIEKCIB 1 3aKOHIB, sIKI TPYHTYBAJIUCS Ha KOH-
HEMIisIX aHTIiiickkoro mpasa [8, c. 347; 4, c. 467-469]. B 1861 pori Oyna npoBelieHa CynoBa
pedopma Ha Teputopii yciel [umiil. Cyai, BUXOBaHI B IycCi 3arajbHOTO MpaBa, [ie MOBHIIIe 3/1ik-
CHUJIM PEIIeIIIifo, PO3II0YaTy 3aKOHOaBIeM. byio BU3HAHO, 11O ITi/l MPHHIUIAMH «CIIPaBELTH-
BOCTI 1 COBICTI» HEOOX1THO pO3yMITH HOPMH aHITiHCBbKOTO TIpaBa. B 1887 porti CynoBuii kKoMiTeT
TaeMHOI pasiy, KM KOHTPOJTIOBAB B 3HAYCHHI BUIIOT IHCTAHIIT 3MiiCHEHHS TipaBocy s B [Hil,
KiHIIeBe KOHCTaTyBaB: «CIpaBeUIMBICTh 1 COBICTh HEOOXIHO TIYMAYHTH, B IILIOMY, TaK, SK 1€
3po0JIeHO B HOpMAaX aHITIHCHKOTO TpaBay [8, c. 347-348].

Konmeken Inpii — ne komekcu 3aranbHoro mpapa. OQimiiHO i€ mpaBWiio mpereaeHTty. 3
1845 poky B IHaii myOmiKyrOThCs 301pKH CyJ0BHX pitieHb. 3 1861 poky myOumikamis odiriifHux
301pHHKIB CTaNa PO3MIISAAATUCS SK OJIMH 3 000B’SI3KIB aMIiHICTpAITii.

IcroTHO 1 Te, mo B [HiT HikoM He OyJI0 criemiaIbHUX CY/IB M0 3aCTOCYBAHHIO MpaBa Crpa-
BEIUTHBOCTI (SIK B AHIIIT cynu nopaa-kaniyiepa). OmHi i Ti Cyau 3aBKIu 3aCTOCOBYBATIH OIHO-
YacHO 1 3arajibHe MPaBo, 1 MPABO CIPaBEUIUBOCTI. Tox, [HIis 3B’s13aHa 3 3araJlbHAM MPABOM 1
KOHIICTIIIEFO TIPaBa, 1 TEXHIKOO MPaBa, 1 1Ie€10 «BEPXOBCHCTBA MPaBay.

[Ticnst mporononieHHs HezaiexHocTi [Haii (1947 p.), KoHcTHTYIIIS 1€l 1epkaBu ckacyBaja
CHCTEMY KacT i 3aTBepJMiia CBITChKUH xapaktep aepxkaBu (1950 p.). Crarts 15 Koncrurymii
3a00pOHSE JUCKPUMIHAIIIO Ha ITiJICTaBl KACTOBOT HAJIGKHOCTI 1 FApaHTY€e «OCHOBHI MpaBay Ipo-
MaJIsH.

Crarra 44 Konctutyii nepeabadynia BUJaHHs €IMHOTO [[MBIUTBHOTO KOJEKCY JUIS BCIX Tpo-
mazsH [aaii. Crarrsa 372 Koncturymii miaTBepAnia, o CTBOPEHE paHilIe MPaBo 3aHIIAETHCS
YUHHAM. [His 3aUIIHIacs y CKiaai BpuTaHchbkol criBAPYKHOCTI 1 B ¢iM’T 3arajbHOTO Mpaga.

3rimHo 3 Konctutymiero [uaii, pitnerns BepxosHoro cyny i€l kpaiHu € 000B’I3KOBUMH TIpe-
[eIeHTaMH Ul HUIIHUX cyxiB. [lo BepXoBHOTO Cymy MOXKHA 3BEpTaTUCS, KO TOPYIICH] «OCHO-
BHI IpaBa» rpomajisH [9, ¢. 219-226].

SIKMM € CITIBBIIHONIEHHS HOBOTO 1 TpaauiiiitHoro nmpasa [Haii? Ock AyMKa 3 IbOTO MPUBOLY
P. MaBina i K.-)K. CriiHo3i: «3akoHOAaBeIb B 3MO31 PO3UEPKOM TIepa CKaCyBaTH PEXUM KacT, JI0-
3BOJIMTH NITFOOM MK 0CO0aMH, 110 HAJIEXKATh JIO PI3HUX KACT, 3aMIHUTH TPAJMILiiHI 300pH KacT
300pamMu cen. AJie 3aKOHOABEIb HE B 3M03i 32 OJIMH JCHb 3MIHUTH 3BUYKH i CBITOTIIS, IO Ma-
I0Th BIKOBI KOPIiHHSA 1 3B’s13aHi 3 peniriiiaumu BipyBaHusamu. 80 % IHIyCiB, IO KUBYTH B CENax,
30BCIM HE JOTPUMYIOTHCSI HOBHX 3aKOHIB, BOHU MPOJOBXKYIOTh JKHTH TaK, SIK JKIJIH IXHI TIPEIKH;
YIPABJIIHHS HUMH 1 IPABOCY/IA 3MIHCHIOIOTHCS 0014 0(illiHHUX OpraHiB Ha OCHOBI TPAMIIIHHUX
1 oOpe iM BigoMux 3BMUaiBy [8, c. 342].
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BucHoBkH. 3 NpUBEICHOr0 BHUILE aHATi3y MOXKHA 3pOOUTH JefAKi 3arajbHi BHCHOBKH.
Cyuacne npaBo Iunii 1 kpain IliBneHHo-CxigHoi A3iil € pi3HOmKEpeNbHUM (IIACTpH 1HIYi3MY:
JxapmMa, apTxa, kama; 3BU4ail, 3aKoH, Cy/10Ba pakTuka (npeweneHT). Buiie micie B iepapxii 1ke-
ped1 mpaBa Iociiae CyoBa PaKkTHKa, y3ropKeHa 31 CIIPaBeIMBICTIO, HEYIIEPEIKEHICTIO 1 100po-
COBICHICTIO. OCKIJIbKH BUSHHSIM PO CIIPABEITUBICTD € IXapMa, TO CTa€ OUEBUIHUM HE MUHYLIUH
BIUTUB Ha cyyacHe npaBo [Hpii nxapmamactp. Llum caMum iHAYyicTChKE MPaBO COMIAPU3YETHCS
3 MyCYJIIbMaHCbKHUM MPaBOM, B i€papxii AxKepen sIKOro BUILE Miclie MOCiae MpaBoBa JOKTPHHA
(imxma). BecrepHizallist iHayicTChKOrO IpaBa He BIUIMHYJA Ha CyOCUIIapHUi XapaKTep MO3UTHB-
HOTO TIpaBa.
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CIIEHUPUYECKHUE OCOBEHHOCTH UHAYUCTCKOI'O ITPABA

Pesrome

Crarbs NMOCBSIIEHA ONPEASICHHUIO TIPUPO/bI HHIYHCTCKOTO IPaBa, OCBELICHHUIO TAaKHUX
BOIPOCOB, KaK HEOTIUPPEPEHIIMPOBAHHOCTD MPaBa M PEJIMTUU WHAYH3Ma, HCTOYHHKOB IpaBa
HMHYCCKOM OOIIMHEL, BIUSHUE MyCYIbMAaHCKOTO M aHIIIHHCKOTO TOCIIOACTBA HA HHIYHCTCKOE
IPaBo, MOHATHE TEPPUTOPHAIBHOIO MpaBa MHINH, pereniis aHIMHCKOro paBa 1 IpUHa/-
JIeXKHOCTh MIHANM K ceMbe 00ILero npasa.
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SPECIFIC PECULIARITIES OF HINDUISITC LAW

Summary

The article is devoted to clarify the nature of Hinduistic law, covering issues such as
law and ner-differentiation of the Hinduistic religion, the sources of law of the Hinduistic
community, the influence of the Muslim and British rule in the Hinduistic law, the concept
of territorial rights in India, reception of English law and belonging to the Indian family of
common law.
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