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AKTYAJIBHI IMTAHHSA BIAITOBIAAJBHOCTI POBOTOJABLA
3A HE3AKOHHE 3BIJIbHEHHS ITPAIIIBHUKA B YMOBAX
ITAHAEMII KOPOHABIPYCY SARS-COV-2

Mertor CTarTi € JOCHIIKeHHS MPOOIIEMHHUX aCIeKTiB BiMOBIAaIBHOCTI POOOTOMABIIS
3a HE3aKOHHE 3BITbHEHHS, 30KpeMa M0/I0 TMPHUIIBUANICHH MOPSAKY BiIIIKOTYBAHHS KON
HE3aKOHHO 3BIIBHEHOMY IpalliBHUKY, BAOCKOHAJIECHHS MEXaHI3My aJMiHICTPaTUBHOI BiIIO-
BiJIAJILHOCTI POOOTOMABIIS 32 HE3aKOHHE 3BIIBHCHHS, MOCHJICHHS IapaHTii MPaIliBHUKIB MpU
MacOBOMY 3BIJIbHEHHI, BHECEHHS 3MiH JO KPUMIHAJIBHOIO 3aKOHOAABCTBA II[OAO0 IPyOoro mo-
PYLIEHHS 3aKOHOAABCTBA IIPO Mpalll0, BANHEHOIO B YMOBax NaHieMii kopoHasipycy SARS-
CoV-2.

JIis JOCSTHEHHS METH 3a3Ha4YCHOT HAYKOBOI CTATTI 3aCTOCOBAHO KOMILJICKC 3arajbHOHAY-
KOBHUX Ta CIEIiaJbHUX METO/IB. 30KpeMa, 3aB/IsSKU JIaeKTHYHOMY METO/y Ii3HAHHS BCTa-
HOBJICHO 0a30BHUH MiAXiJ 10 BUBUCHHS IPOOIIEM, SIKI BAHUKAIOTH TTi/1 4aC BUPILIICHHS MHTAHHS
PO BiINOBIJANIbHICT pOOOTO/IABIIS 32 HE3AKOHHE 3BIIbHEHHS TIPaIliBHUKIB; TePMECHEBTUYHO-
My — 3[IlICHEHO TIlyMaueHHs 3aKOHO/IaBUMX aKTiB y 3a3Ha4eHil c(epi. Takoxk y cTarTi HIMPOKO
BHUKOPHCTaHI 3araJlbHOHAyKOBI METO/IM, TaKi SIK 1HIYKIlisl, IEAYKIIisl, aHaJIi3, CHHTE3, y3arajib-
HeHHs. CrieniaabHOHAYKOBI METOMH, 30KpeMa, (popMallbHO-IOPUANYHHUN (IOTMAaTHYHHIA) BH-
KOPHCTAHO IIPU PO3POOJICHHI MPOMO3MUIIIH 100 BHECCHHS 3MiH JI0 YHHHOTO 3aKOHOJaBCTBA
VYkpainu.

B HaykoBiii cTarTi cOpMyIIbOBAaHO OCHOBHI IIPHYUHH, 1110 CIIPUSFOTH MTOPYIICHHIO TPYIO0-
BOT'O 3aKOHOJIAaBCTBA 3 OOKY poOOTO/AABIIB. 3a pe3y/bTaTaMH aHali3y YMHHUX 3aKOHOABYUX
HOPM BCTaHOBJICHO, III0 Ha TEMEPINIHIl Yac BiJICYTHI HOPMH, sIKi OM 3a00pOHSIITH, BUIIPABIOBY-
Basii a0 J1aBaJIv MPaBoO POOOTOMABIISIM 3BIJIBHATH MPAIIBHUKIB Y 3B’S3KY 13 3alPOBaPKCHHIM
B KpaiHi KapaHTHHHUX 3aX0/iB. BpaxoBytoun 1e, poO0TOIaBLI HAMAraloThCsl IPUXOBATH Ailic-
Hi 0OCTaBHMHU Ta IMiJICTABU 3BIILHEHHS IMiJ] 3aKOHHUMH ITijicTaBamH, TepeadoadeHiumu K3nll
VYkpaiHu, KiIbKICTh HE3aKOHHHX 3BIJIbHEHB Yy MEPiojl KApaHTHHY HEBIIMHHO 3POCTAE, MPO 110
CBiJlUaTh CTATUCTUYHI JIaHi, Ha/laH1 J[ep)kaBHOIO CIy K000 3aHHSATOCTI.

3 omIsA1y Ha IIe, aBTOPOM 3aIPOIIOHOBAHO DS/l 3MiH JI0 YMHHOTO 3aKOHOIABCTBA YKpaiHH,
30kpeMa: 1) 1o ct. 235 Kozekcy 3aKoHIB PO TMPaLo MIO0 BUILIATH TPAI[iBHUKY TPOIIOBOT
KOMIICHCAIIIT y 3B’5I3Ky 3 MOr0 He3aKOHHUM 3BUILHEHHSIM 33 PaXyHOK JEPIKaBHOTO OHO/DKETY
Vkpainu y pasi GpakTuyHoi MikBigauii nignpueMCTBa 10 MOMEHTY NIPUNHHATTS CyAOM pillI€HHS
PO CTATHEHHS 3 POOOTOABIIS CEPEAHBOTO 3apO0ITKY 3a Yac BHMYILICHOTO MPOryiy; 2) 10
Konekcy 3akoHIB Mpo Mparwio — 3 METOI0 3allpOBAPKEHHS MMO3UTUBHOTO 1ocBiny dpanuii B
YaCTHHI CKIIQJaHHS Ha MiJAMPUEMCTBAX COI[aMbHUX IUIAHIB YIS TIOM SIKIICHHS HETaTHBHUX
HACJIIKIB MacOBOTO CKOPOYEHHSI IIEPCOHATY 3 €KOHOMIYHUX MPUYUH; 3) HOMOBHEHHS CT. 41
Konekcy Ykpainu npo agMiHiCTpaTHBHI MPABOMOPYIICHHS TOJIOKEHHSM OO0 BiAMOBIIab-
HOCTI poOOTOJABIIS 32 HE3aKOHHE 3BUIbHEHHS 200 BIZIMOBY y NMPUHHATTI HA poOOTY y BHUIIA -
Kax, [0 BHUKIIIOUAIOTh HOr0 KPUMIHAJIBHY BiIMOBIJAIBHICTh. TakoX, aBTOPOM MiJATPUMAHO
HAyKOBY MO3HIIII0 II0I0 HEOOXITHOCTI BHECEHHsS 3MiH 10 CT. 172 KpuMiHaIbHOTO KOIEKCy
VYkpaiHu 1010 BUKIIOUCHHSI TIOHATTS «TPpy0e MOPYIICHHS 3aKOHOIABCTBA PO MPAIIo» 1 repe-
TBOPEHHSI CKJIA/Ty 3JI0YHMHY, IIepeI0aueHoro Ii€l0 CTaTTel0, Ha MaTepiabHAN.

Kuaio4uoBi cyioBa: 3BUTLHEHHSI MPAI[iBHUKA; 3aXUCT KOHCTUTYLIHHOTO MpaBa Ha TPaIlio;
YMOBH IMaH/IeMii; MacOBi 3BIIbHCHHSI.

IMocranoBka mpo6aemu. besmperieneHTHI KpU30Bi 0OCTABUHM, CIIPUYMHEHI HacamIle-
pen mommpeHHAM KopoHaBipycy SARS-CoV-2 y BchoMy CBiTi, 3MYCHIIH OPTaHH AEPXKAaBHOT
BIaau YKpaiHH CBOE€YACHO HAa HUX pearyBaTH Ta BKMUBATH BIMOBIJHI aHTUKPU30BI 3aXOnH,
cepeq SIKMX, 3yMTUHEHHS poOOTH 3aKIaiB TOPTIBIi Ta XapuyBaHHS, 3a00pOHA MPOBEICHHS 3a-
XOZiB MAaCOBOTO CKYITYCHHS JIOACH, 0OMEXKEHHS y KOPUCTYBaHHI T'POMaJCHKHM TPAHCIIOPTOM
TomO. B pe3ynbTari 3anpoBa/KEHHS TAKMX 00MEKEHb BiIOYIOCS 3yITUHEHHS JIiSUTbHOCTI TIeB-

© I1. 1O. Csiraiino, 2020



APABOBA AEPHABA 40°2020 [

HUX Cy0’€KTIB rOCIIOApIOBaHHS (PECTOPaHiB, 3aKJIaIiB TPOMAJICHKOTO XapuyBaHHsI, 3aKJIaIiB
OCBITH, CIIOPTUBHHX KITIyOiB Tom0). Yepes 11e BesinKka KUTbKICTh NpaIliBHUKIB OyJia repeBeaeHa
Ha JTUCTaHIiHYy Gopmy pobotn BroMa. OjHaK, y OararboX BHIIAJIKaX, BHACIIIOK 3MECHIIICHHS
(hiHAaHCOBOT aKTUBHOCTI Cy0’€KTa TOCIOIAPCHKOT MISUTBHOCTI, pOOOTONABI BUMYIICHI MPHK-
MarTH PIleHHS PO 3BUILHEHHS MPAIliBHUKIB, TIPH I[bOMY JIONTYCKAIOUU Ipy0i OPYIICHHS HOPM
TPYIOBOTO 3aKOHO/IABCTBA.

Cepen OCHOBHUX IIPHYMH, IO CIIPUSIOTH MTOPYIICHHIO TPYIOBOTO 3aKOHOIABCTBA 3 OOKY
PpOOOTONARBIIB Y ILOMY BHUIIAJIKY, Ha HAI MOIVIS, €, HAcaMIIepe/l, BIICYTHICTh pearyBaHHS 3
00Ky JNlepaBu Ha (haKTH HE3aKOHHOTO MAacOBOTO 3BUILHEHHS TPAIliBHUKIB, HEOCKOHAIICTh
3aKOHOJIABYOTO MEXaHi3My TMPUTATHEHHS POOOTOMABIS JIO0 MependaueHoi 3aKOHOM BIJIOBI-
JIATHOCTI Ta HEJIOCTATHIN piBEeHb BiIOBIAAIBHOCTI, TIepe10aueHOl 3a He3aKOHHE 3BUILHCHHS
MpaIliBHAUKA.

AKTyaJIbHICTh 00paHOi TEMH HAyKOBOT CTATTi 0OyMOBIJIEHA HacamIiepe/l CTPIMKUM 3pOC-
TaHHAM PiBHS 0e3po0ITTS B YKpaiHi, CHCTEeMATHYHHMH TIOPYIICHHSIMH TPYIOBOTO 3aKOHO/IaB-
cTBa 3 00Ky poOOTO/ABIIIB ITiJl YaC MACOBHX 3BUTLHEHB MPAIIBHUKIB, & TAK CaMO 301IbIICHHIM
KIJIBKOCTI CYJIOBUX CIIPaB MPO OCKapKEHHS MPAI[IBHUKAMH CBOTO 3BLILHCHHSI.

AHaJi3 ocTaHHIX A0CaiTKeHb i MyOaikanii. B ropunudHiil HayIi MUTaHHS BiIIOBIIAIb-
HOCTI pOOOTONABIIS 32 TIOPYIICHHS TPYOBOTO 3aKOHOJIABCTBA B PI3HUX aCTIEKTaX JOCIIKyBa-
T Taki BiTuM3HsAHI BueHi: . A. Beryxoga, JI. B. ['purmummuna, 1O. 1. Kperyn, H. B. Jlazykosa,
I1. M. Pa6inoBuy, C. B. Cenesenn, I. M. [1ankesuy, B. B. Xpowmeii, O. B. Hoproyc Tortio.

PazoM 3 THM, TIpOZIOBXKYE iCHYBaTd psJi HEBHPIMICHUX TNPOOJEMHUX IMUTaHb, 30KpeMa
II0Z0 MPUIIBUIIICHHS MOPSIKY BiIIIKOAYBaHHS IIKOAN HE3aKOHHO 3BUTHHEHOMY MpAIliBHHKY,
BJIOCKOHAJICHHSI MEXaHI3MY aJIMIHICTPaTUBHOI BIAMOBIAILHOCTI pOOOTOMABIII 32 HE3aKOHHE
3BUIBHECHHS, TTOCUJICHHSI TapaHTiil MpalliBHUKIB MPH MacOBOMY 3BUILHCHHI, YIOCKOHAJICHHS
KPHUMIHAIFHOTO 3aKOHO/IABCTRA IIO/I0 TPyOOT0 ITOPYIICHHS 3aKOHOaBCTBA PO TPAIII0, BUMHE-
HOTO B yMOBax manjiemii kopoHaBipycy SARS-CoV-2.

MeToro cTaTTi € JOCITIPKEHHS OKPECICHUX MPOOIIEMHHX aCTICKTIB BiIMOBIIAIBHOCTI poO-
00TOIaBIIS 32 HE3aKOHHE 3BIJIBHEHHS Ta BHECECHHS IPOTO3HUITIH 1110/I0 BAOCKOHAJICHHS TapaHTii
MIpaB HE3aKOHHO 3BIJIBHEHUX MPAIliBHUKIB.

Buxnax ocHoBHOro marepiany. [HCTUTYT 3BiIbHEHHs MpalliBHUKA € YM HE OJHUM i3
HAWBaXIMBIIINX Yy TPYJAOBOMY TIpaBi. 3aXHCT BiJ HE3aKOHHOTO 3BIJIBHCHHS TapaHTYEThCS
cT. 43 Koncrutyuii Ykpainu, a Takoxx OCHOBHUM 3aKOHOM Tiepe0aueHUid MEXaHi3M CyJI0BOTO
3axKCTY TpaB 1 CBOOO JitonuHHM 1 rpomMaasanHa (4. 1 ct. 55) [1].

KpiM 11010, 3aXMCT TIpaB MpPAIiBHUKIB € OJHIEI 3 OCHOBHHX 3acaj] cTBOpeHHs Komekcy
3aKOHIB 1po npamto Ykpaiau Bix 10 rpymast 1971 poky (nani — K3nll Ykpaiau, Kogekc). Came
B IIbOMY HOPMATHBHOMY JTIOKYMEHTI Mepen0adeHi 3arajibHi MiJICTaBU MPUITUMHEHHS TPYJIOBOTO
JIOTOBOPY (3BIJIBHEHHS ), 3aKPITUICHI BIAMOBIIHO Yy CT.CT. 36, 38, 39, 40, 41, 46 Konexkcy.

Tak, 3rigHo 3 BuMoramu ctarti 36 K3nll Ykpainu, mpunuHeHHS TPYIOBOTO JOTOBOPY
(3BUIBHEHHS) MOXKe OyTH 3iHCHEHO Yy pasi: 1) yroau cTopiH; 2) 3aKiHUEHHS CTPOKY (MTyHKTH
213 crarti 23), KpiM BHIIQJIKIB, KOJIH TPY/OBI BITHOCHHH (DaKTHYHO TPUBAFOTH 1 KOJTHA 3 CTOPIH
HE TIOCTaBUJIa BUMOTY PO iX IIPUITMHEHHS; 3) MPU30BY a00 BCTYTI MpaIliBHAKA 400 BIACHHUKA —
¢bi3ndHOi 0cOOM Ha BIHCHKOBY CITy»O0y, HAIIPABJICHHS HA ATETCPHATHBHY (HEBIHCHKOBY) CITykKOY,
KpiM BHTIAJIKIB, KOJIM 32 MPAI[iIBHUKOM 30€piraroThCsi MicIie poOOTH, Imocajia BiIIOBIIHO JI0 Ya-
CTHH TpeThoi Ta 4yeTBepToi cTarTi 119 mporo Komekcy; 4) po3ipBaHHS TPYIOBOTO JIOTOBOPY
3 iHIIIaTUBY MpaniBHUKA (cTarTi 38, 39), 3 iHIIAaTUBH BIACHUKA 200 YIOBHOBaXCHOTO HHUM
oprany (crarti 40, 41) a00 Ha BUMOTY TIPOQCITIIIKOBOTO Y 1HIIIOTO YIIOBHOBAYKEHOTO Ha TIpeI-
CTaBHHIITBO TPYIOBHUM KOJIEKTHBOM OpraHy (CTaTTs 45); 5) mepeBeeHHsI MpalliBHIKa, 32 HOro
3roJI0K0, Ha 1HIIIE ITiIIPUEMCTBO, B YCTaHOBY, OpraHi3alliro abo riepexia Ha BHOOpHY Tocaiy; 6)
BIJIMOBH TIpaIliBHHUKA BiJI IIEpEeBEICHHsI HA POOOTY B 1HIITY MICIIEBICTh pa30M 3 MiAMTPUEMCTBOM,
YCTaHOBOKO, OpraHi3alli€ro, a TAKOXK BiJIMOBA BiJl MPOOBKEHHS POOOTH Yy 3B’SI3KY 13 3MIHOIO
ICTOTHUX YMOB Tipalli; 7) HaOpaHHS 3aKOHHOI CHIIK BUPOKOM CYJ1y, SIKAM TpalliBHUKA 3aCyIKe-
HO (KpiM BHTIJIKIB 3BUTHHEHHSI BiJl BiZIOYBaHHS MOKapaHHs 3 BUMPOOYBAaHHIM) JIO TI030aBJICH-
Hs BOJI 200 JI0 THIIOTO MOKAPaHHS, SIKE BUKIIIOUAE MOKIIMBICTD TIPOJOBKEHHS TaHOT poOOTH;
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7-1) yknaneHHs TPyAI0BOTO JOTOBOPY (KOHTPAKTY), BCyneped BUMoram 3akony Ykpainu «IIpo
3ano0iraHHs KOPYIIii», BCTAHOBICHUM ISl 0CI0, SIKi 3BUTbHHIKMCS a00 1HIIMM YHMHOM TPHUIIH-
HUJIM TisUTBHICTB, TIOB’sI3aHY 3 BUKOHAHHAM (YHKIIIH Jiep>kaBu a00 MiCIIeBOTO CaMOBPSIyBaH-
H$I, IPOTSITOM POKY 3 JAHS ii MpUNMHEHHS; 7-2) 3 MiJACTaB, nependaueHuX 3aKOHOM YKpaiHu
«[Ipo ounrienns Bnagm»; 7-3) HAOpaHHS 3aKOHHOI CHJIM PIMICHHSAM CYIy PO BH3HAHHS HE00-
IPYHTOBAaHMMH aKTHBIB Ta iX CTATHEHHS B JOXIiJ JEp>KaBH CTOCOBHO OCOOM, YIIOBHOBa)KECHOI
Ha BUKOHaHHs QYHKIIH JepKaBu ad0 MIiCIIEBOTO CaMOBPSIYBaHHs, y Mepe0adyeHnX CTaTTero
290 HuBinbHOTO NpOLIECYaNIbHOTO KOJIeKCy YKpaiHU BUNAAKaX; 8) MicTaB, nepeadadyeHnx KOH-
TpakToM; 9) mijicTaB, Nepe0aueHUX IHIIMMH 3aKOHaMH [2].

VY cBoOIO Yepry, HeoOXiTHO MiAKPECIUTH, 110 CTAHOM Ha IIeH JIeHb, Y YNHHOMY 3aKOHO/IaB-
cTB1 YKpaiHW BiJICYyTHI HOpPMH, 5iKi O 3a00pOHSIIM, BUIIPAaBAOBYBaJM abo JaBajud OU MPaBo
POOOTOABIISIM 3BUIHHATH MPALBHUKIB y 3B’3KY i3 3alPOBA/KCHHSM B KpaiHi KapaHTHHHUX
3axojiB. Haemaku, mocranoBoto KaGinery MinicTpiB Ykpainu Big 25.03.2020 poky Ne 256
«Jlesiki mUTaHHS 3a0€3MeUeHHS TPYLOBUX MIPaB JAEP>KaBHUX CIIYK0O0BIIIB, MPaLliBHUKIB ICP/KaB-
HUX OpTaHiB, MiAPUEMCTB, YCTAaHOB Ta OpPraHi3alliil Ha Yac BCTAHOBJICHHS KaAPaHTHHY Y 3B 513-
Ky 13 3arOCTpPEHHSIM CHTYaIlii, ITOB’A3aH0i 3 MOUIMPEHHSIM BHUIIAJKIB TOCTPOI pecriparopHoOl
xBopobu COVID-19, cnprunnenoi koponasipycom SARS-CoV-2) 30cepemnxeHo yBary Kepis-
HUKIB OpraHiB BUKOHABYOI BJIaJy yCiX PIBHIB HA HEYXWJIBHOMY JIOAEPKaHHI Ta 3a0e3nedeHH1
TIpaB TpaliBHUKIB [3].

BianoBiaHO /10 1Mi€1 TOCTaHOBH, KEPIBHUKH IICHTPAIBHUX OpPraHiB BUKOHABYOT BIIAJIU Ta 1X
TEPUTOPIaIbHUX OPTaHiB, FOJIOBH MICIEBUX JIEPKABHUX aJAMIHICTpalili MOBUHHI 3a0e3Medn-
TH Ha YaC BCTAHOBJICHHS KApaHTHHY TOTPHMAHHS TPYIOBHX IIPaB JICPKaBHUX CIY)KOOBIIIB Ta
MIPAIliBHUKIB, SIKI BUKOHYIOTh BU3HAUCHY TPYOBUM JI0OTOBOPOM POOOTY BIOMA; 3ayBaXKEHO, III0
Ha Yac BCTAHOBJICHHS KapaHTHHY 3a JePKaBHUMHU CITY>KOOBIIAMHU Ta MPaIliBHUKAMH, IKi BUKO-
HYIOTb BU3HAYCHY TPYIOBUM JJOTOBOPOM POOOTY BIOMa, 30epiraroThCs 3aiiMana nocana, yMoBH
OIUIATH Tpalli Ta COIlialIbHI TapaHTii; BAKOHAHHS TaKoi pOOOTH He TATHE 32 cOO0K OyIb-IKUX
00MEXEeHb TPYAOBUX IPaB ACPKABHUX CITy*KOOBI[IB Ta MpaliBHUKIB.

PexomennoBaHo: 1) mepkaBHEM OpraHaM, OpraHaM MICLEBOTO CaAMOBPSIIYBAHHS IOTPH-
MYBAaTHCh BHUMOT I1i€i TIOCTAHOBH 3 METOO 3a0€3NeUCHHS TPYJOBUX NPaB MPAIliBHUKIB, SIK1 BH-
KOHYIOTh BU3HAYEHY TPYIOBUM JIOTOBOPOM POOOTY BIOMA; 2) MiAMPUEMCTBAM, YCTAHOBAM Ta
OpraHi3alisiM He3aJIekKHO BiJ (OPMH BIACHOCTI Ha Yac BCTAHOBJICHHS KAPAHTUHY HE 3BIIbHATH
MPAIiBHUKIB, SKI BUKOHYIOTh BH3HAUCHY TPYJIOBHUM JIOTOBOPOM POOOTY BIIOMA, Ta MpAI[iBHH-
KiB, AKi mepeOyBaroTh y BimmycTHi 0e3 30epekeHHs 3apo0iTHOI IIaTH Ha Mepiof KapaHTHHY,
3 MiJICTaB, yCTAaHOBIEHUX IyHKTaMu 3, 4 1 5 yactunu nepuoi ctarti 40 Kogekcy 3akoHiB mpo
npairo Ykpainu; 3) cy0’ekTaM ToCIofapiOBaHHs JEP>KaBHOTO CEKTOPY SKOHOMIKH, 1[0 MalOTh
CTpareridyHe 3HA4YCHHS JUIs €KOHOMIKH Ta OE3NeKH JepXKaBH, 1 IepKaBHUM OaHKaM 3 METOO
3abe3nedeHHs Oe3nepediiiHoi poOOTH B yMOBaX BCTAHOBJICHOTO KapaHTHHY YTPUMYBATHUCH Bif
KaJpOBUX 3MiH B OpraHax ynpasliHHs, HE JOIYCKaTy 3BUIbHEHHs IpalliBHUKIB, IKi BAKOHYIOTh
BH3HAYCHY TPYJIOBHM JIOTOBOPOM POOOTY BIOMA, Ta MPAIlIBHUKIB, K IIepeOyBalOTh Y BiITyCT-
11i 6e3 30epekeHHs 3apo0iTHOT IIaTH Ha Mepiof] KApaHTHHY, 3 Mi/ICTaB, yCTAHOBICHHUX MyHKTa-
Mmu 3, 4 15 wactunu nepmoi crarti 40 Konekcy 3akoHiB mpo mpaiio Ykpainu.

[Ipore BumeBuKkIaaeHa mocraHoBa Kadinety MiHicTpiB YkpaiHu 1O CBOIl CyTi Mae BH-
KITFOYHO PEKOMEH/IAIIMHUI XapaKTep 1 dKOTHUM YNHOM He 3a00pOHSI€ 3BUILHEHHS MPAIliBHUKIB
y BUIaJKaX, BcTaHoBieHux crarreto 36 K3nll Yipainu.

BpaxoByrouu 11e, poOOTOaBIlI HAMAratoThCs MPUXOBATH JIHCHI OOCTABHHU Ta IiJICTABH
3BUTLHEHHS ITi]] 3aKOHHUMH ITijicTaBaMu, rependadennmu K3nll Ykpainu, a KiIbKicTh He3a-
KOHHUX 3BUIbHEHD Y TIEPi0/l KapaHTHHY HEBITUHHO 3POCTAE.

Tak, 3a nanumu JlepxaBHoi ciyx0u 3aitHaTOCTi, cTanoM Ha 31 ceprHst 2020 poky, Kijb-
KIiCTBh 3apeecTpoBaHnX 0e3poliTHHX B YKpaiHi cranoBuna 477,7 THC. rpoMazsH, mo Ha 73 %
Oisplie, HK CTAHOM Ha III0 K JIaTy MUHYJIOTO pOKy [4].

3ano00i’KHUKOM BiJl HE3aKOHHOTO 3BITbHEHHSI MPAI[IBHUKIB BUCTYIIAE BiIIOBINAIBHICTb, 10
sIKOT TIOBWHHI TIPUTATYBATUCS POOOTONABIN Y pa3i BUMHEHHS TaKUX Jid. YNHHAM 3aKOHOIAB-
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CTBOM YKpaiHM Tepen0davyeHo JeKUIbKa BUJIIB BIIIOBIIAIBHOCTI pOOOTONABIIS 32 HE3aKOHHE
3BIIBHCHHS MTPAI[iBHUKA.

Tak, crarrero 235 K3nll Ykpainu Bu3HaueHa MaTepialibHa BIINOBIAaIbHICTH POOOTOAB-
IU1, SKa TOJisrac y Oe3yMOBHIM BHUILIATI HE3aKOHHO 3BUIBHEHOMY IPAI[iBHUKOBI CEPEIHBOTO
3apo0iTKy 3a 4ac BUMYIIIEHOTO TPOTYIy a00 Pi3HHMII B 3apO0ITKY 32 Yac BUKOHAHHS HUKYEO-
TUIa4yBaHOi poOOTH, aje He OUTBIN K 32 0AKH pik. KpiM TOro, IHIIMMHU YaCTHHAMM JIaHOT CTaTTI
nepeabadeHi BUMAAKUA MaTepialbHOI KOMIICH ANl Y BUMAJKY 3BIIbHEHHS 0COOH y 3B’S3Ky 13
3iHCHEHHM HIM a00 HOTo OIIH3HKO0I0 0COOO0K0 ITOBIJOMIICHHSIM PO MOXKITUBI (DaKTH KOPYIIIIiHi-
HUX a00 TIOB’SI3aHUX 3 KOPYIIIIE MPAaBOMOPYIICHb, 1HITNX NOpYyIIeHb 3akoHy Ykpainu «I1po
3an00iraHHs KOpyIIii»; TOPYIICHb, TOB’SI3aHUX 13 3aTPHMKOIO y BUAAY] TPYIOBOI KHIKKH ITiJ]
4ac 3BUIbHEHHS TOLLO.

[Ipore, 3aKk0HOIABYO HE BU3HAYCHUM Ha CHOTOIHIIIHIN ICHD 3aJIUIIAETHCS MEXaH13M BUKO-
HaHHS PIIICHHS Cyy, SKMM OKPIM HE3aKOHHOCTI 3BIJIbHEHHS IpaIliBHUKA TAKOXK BCTAHOBICHUH
000B’ 30K BUIIATHTH MPaIiBHUKY CEpeIHii 3apoOiTOK 3a 4aC BUMYIICHOTO MPOTYIy — B TOMY
BUTIAJIKY, KOJIK BKe BiOynacs (pakTHyHa JTiKBiAALisl MiATPUEMCTBA JO MOMEHTY ITOCTaHOBJICH-
HS CY/IOM PIlICHHSI ITPO TaKy KomrieHcarito. Tak, JTIKBiaIis MiANPHUEMCTBA Y TAHOMY BHITQJIKY
(haKTHYHO YHEMOXKITMBITFOE BUKOHAHHS TAKOTO PINICHHS 1 CTATHEHHS IPOIIOBUX KOIITIB HE BiJl-
OyBa€eThCA.

VY 3B’S3Ky 3 IIUM MPOTOHYEThCs NonmoBHUTH cTaTTio 235 K3nll Ykpainu yactuHoro 8, BU-
KJIaBIIM 11 y Takidl pemakiiii: «Y pasi (pakTH4HOT JIKBIJAIIT MiAMTPUEMCTBA, 3 SKOTO 3BUILHEHO
MpaIiBHUKA, 0 MOMEHTY MPUUHSATTS CyJIOM PIllICHHS PO HE3aKOHHICTh TAKOTO 3BUTLHEHHS Ta
CTATHEHHS CEPEHBOTO 3apO0iTKY 32 Yac BUMYIICHOTO MPOTYIY, BiIIIKOAYBaHHS MPalliBHUKY
rpoIIOBOi KOMIEHcAlli] y 3B’ 513Ky 3 HOr0 HE3aKOHHUM 3BUIbHEHHSM 3/11HCHIOETHCS 32 PaXyHOK
Jlep>kaBHOTO OIOMKETY YKpaiHuy.

Kpim Toro, 3akoHOIaBYO Tiepe10adyeHa aIMiHICTpaTHBHA Bi/IMOBIJAILHICTH POOOTOAABIIS 32
MOPYIIEHHS BUMOT 3aKOHO/IABCTBA TIPO MPAII0 Ta po oxopory mpatii (cT. 41 Konekey Ykpainu
PO aMiHICTpaTHBHI TPaBONOpyIIeHHs ). Taka BiAMNOBIAaNbHICTb HACTAE 32 TOPYIICHHS TePMi-
HIB BUILIATH TICHCIH, CTUITCH TN, 3apO0ITHOI TJIaTH, BUTUIATA X HE B TTIOBHOMY 00CsI31, TEpPMiHY
HaJIaHHA T0CAJJOBUMH 0COOAMH TIIIPUEMCTB, YCTAHOB, OpraHi3aiiidi He3aleKHO BiJl GopMu
BJIACHOCTI Ta (I3UIHUMHU 0coOaMU — MiNPUEMIIIMU MPAMiBHUKAM, Y TOMY YHCII KOJHIIHIM,
Ha IXHIO BUMOTY JOKYMEHTIB CTOCOBHO IX TPYAOBOI HisJIBHOCTI HA JaHOMY IiAPUEMCTBI, B
YCTaHOBI, OpraHi3alii uu y (pi3udHOi 0CO0H — MIAMPHEMIIS, HEOOX1THUX IS IPU3HAYCHHS TICH-
cii (po ctax, 3apobiTHY ATy TOIIO), BU3HAYCHOTO 3akoHOM Ykpainu «lIpo 3BepHEHHS Tpo-
MaJsiHy», a00 HaJaHHS 3a3HAUCHUX JIOKYMEHTIB, IO MICTSTh HEAOCTOBIPHI JaHi, MOPYIICHHS
TEpMiHY IPOBEICHHS aTecTallil poOOYHMX MICIb 32 YMOBAMH Mpalli Ta MOPSIKY i IPOBEACHHS,
(bakTHYHMH JIOMYCK MpaIliBHUKA 10 poOOTH 6e3 0hopMIICHHS TPYJOBOTO JOTOBOPY (KOHTpaK-
TY), JOMYCK JI0 poOOTH iHO3eMIIsT a00 0coOM Oe3 TpoMaiTHCTBA Ta 0Ci0, CTOCOBHO SIKUX TPHIi-
HSTO PIIICHHS PO 0(OPMIICHHS JOKYMEHTIB ATl BUPILICHHS MUTaHHS IIOA0 HAJAHHS CTaTyCy
ODKeHLs, Ha yMOBax TPYIOBOIO JIOrOBOPY (KOHTpPakTy) 0e3 J03BOJy Ha 3aCTOCYBaHHS Mpalli
1HO3eMIIst a00 0coOH Oe3 rPOMaJITHCTBA TOIIIO.

[Ipote, Ha HamIe MepekOHaHHS, AOIUTHLHO JOoNOBHUTH cT. 41 KYAII Hopmamu nipo aami-
HICTpaTUBHY BiANOBiAaNbHICTh POOOTOAABII 32 HE3aKOHHE 3BUILHEHHS 200 BiAMOBY y MpHii-
HATTI Ha poOoTy (y BHIIaIKax BCTAHOBJICHHS Takoro (akTy y pimieHHi cymy abo BUSBICHHS
MOPYIICHHS CIEIiaJbHO YIIOBHOBAKCHUM OPTaHOM BHKOHABYOI BIAH 3 JCPKAaBHOTO HATIISTY
3a JIoJIep )KaHHsIM 3aKOHOJIABCTBA PO MPAII0) Y BUIAJIKAX, [0 BUKIFOYAI0Th KPUMIHAIBHY BijI-
HOBiaIbHICTh POOOTOAABLIS.

Kpim Toro, BBaxkaeMo 3a JIOLiJIbHE Mepe0aunTH 000B’ 30K POOOTOAABII TOTOKYBATH
MOXKITMBICTh OJJHOYACHOTO MacOBOTO 3BIJIbHEHHS MpaliBHUKIB (Oi1bIIe 5 0ci0) 31 criemiaabHO
YIIOBHOB)KEHUM OPTaHOM BUKOHABYOT BJIa]IH 3 JIEPKABHOTO HATIISTY 32 IOACPKAaHHSAM 3aKOHO-
JIaBCTBA PO MPALo (3 METOIO 3aBYACHOI MEPEBIPKH OCTAHHIM 3aKOHHOCTI TAKOTO 3BUTLHEHHS).
VY BUNAJAKY BIICYTHOCTI TAKOTO MOTO/DKEHHS TaKOX IMepe0ayuTH aMIiHICTPaTHBHY BIIIMOBI-
JTAJIBHICT.
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Takok BBa)Ka€MO TTO3UTHBHUM J0cBix DpaHiii 3 BUKOPHCTaHHS TaK 3BaHUX COLIANBHAX
IUTaHIB Ha TIINPUEMCTBAX JJIS TIOM SKIICHHS HETaTUBHHUX HACHTIJIKIB MAaCOBOTO CKOPOYCHHS
MepCcoHaly 3 €KOHOMIYHMX npuuuH. Tak, pobGoTomaBens 3000B’sI3aHUM MOBIIOMIISATH Mpes-
CTaBHHKAM IIEPCOHATY IiANPUEMCTBA, a0 HABITh 3araJbHUM 300paM TPYIOBOTO KOJICKTUBY,
BCl HEOOXI1JTHI BIZIOMOCTI IIOJ0 MPOEKTIB MacOBOTO 3BUTLHEHHS TpalliBHUKIB (3akoH Bij 30
rpyass 1986 p.). Y KoKHOMY BHIIAIKy poOOTOaBEIlh MOBUHEH YKa3aTH CKOHOMIuHI, (iHaHco-
Bi 200 TEXHIUHI MPUYNHH, 10 MOCTY>KIIH MiICTaBOIO AT PO3POOICHHS NPOEKTY 3BUIbHEHD, 1
KUTBKICTh TIPANiBHUKIB, SKUX TIAHYETHCS CKOpOTHTH (3aKoH Bix 3 ciuns 1975 p.)

VY BUIIaIKy MACOBOTO 3BUIbHEHHS TPAIIBHUKIB 1 3@ BIJICYTHOCTI KOJIGKTHBHOT yroau po0o-
TO/IaBellb, MiCJISI KOHCYJIBTAIlIN 3 KOMITETOM ITiJIIPUEMCTBA 200 XK 3 JIeJIeraTaMu MEPCOHAITY, BH-
3Ha4Ya€ HEOOX1HI KPUTEPil I BCTAHOBIICHHS MOPSIKY 3BibHEHb. Lli KpuTepii moBUHHI Bpa-
XOBYBaTH, 30KpeMa, POJUHHHI CTaH MpaliBHUKA i OCOOIUBO CAaMOTHIX 0aThbKiB, BUPOOHUYMIT
CTaX Ha JJAHOMY ITiIIIPUEMCTBI 200 B yCTAHOBI, 0COOJIMBE CTAHOBHINE HAWMAHUX POOITHUKIB,
YHi COmiaNbHI XapaKTepPUCTUKH YCKIAIHIOIOTE IM JOCTYH 70 mpodeciitoi misiapHocTi (iHBaIi-
JI Ta JTHI IpaliBHUKN) [5, ¢. 61-62], [6, c. 63]. Ha Hamry aymKy, BUIlIe3a3HAYeHI IONOKESHHS
3akoHojaBcTBa DpaHIlii Oyiio O AOIUTLHO BpaxyBaTH i yac BHeceHHs 3MmiH g0 K3nll Ykpainu
3 METOFO MTOCHJICHHS TapaHTId MPalliBHUKIB.

oo xpuMiHATBHOT BiIIOBIAaIBHOCTI 32 HE3aKOHHE 3BUILHEHHS MPAIliBHUKIB, CITIJ 3a-
3Ha4YUTH, 110 KpuMiHaisHUM KofleKCOM YKpaiHu mepefdaueHa BiIIOBIIANBHICTD 3a TpyOe Mo-
pylLIeHHs 3akoHOoAaBcTBa Ipo npaito (cT. 172 KK Ykpaiun).

PazoM 3 1uM, IpakTHYHE 3aCTOCYBAaHHS JaHOI CTATTI CHPUYMHSIE HEAOWSKI CKIIAJIHOIII,
TIepII 3a BCE Yepe3 BiACYTHICTh YITKOTO BU3HAYCHHS MOHATTS «TPyOe MOPYIICHHS 3aKOHOAAB-
CTBA IIPO MPALIO.

Tak, 3a crarrero 172 KK Ykpainu, rpybe mopymeHHs 3aKOHOABCTBA IIPO TIPAII0 — He3a-
KOHHE 3BUTbHEHHSI ITPAI[iBHUKA 3 pOOOTH 3 0COOMCTHX MOTHBIB UM y 3B’SI3KY 3 TIOBIJIOMIICHHSAM
HHUM SIK BUKpHBaueM PO BYMHEHHS 1HIIOI0 0CO00I0 KOPYMILIITHOr0 ab0 OB’ I3aHOTO 3 KOPYTI-
Li€10 TPABONOPYILIECHHS, 1HIINX MOpYIIeHb 3akoHy YkpaiHu «lIpo 3amobiraHHs Kopymiii», a
TaKOX IHIIE TpyOe NOPYIICHHS 3aKOHOIABCTBA PO TIPAIIIO.

Sk cnynao 3a3HavaroTh O. O. [lymopos, M. 1. XaBpoHIOK, IIpY BUPIIICHH] IUTaHHS, YU €
MOPYLICHHS TPYIOBOTO 3aKOHOJABCTBA TPyOHM, CITiJl BpaXOBYBAaTH, 30KpeMa, KUIBKICTh TIOTep-
MUTNX, TSDKKICTh HACIIZKIB AU HUX, TPUBANICTh MOpYIIEHb, XapakTep MOTUBIB. IIpu oMy
HE3aKOHHE 3BUIBHCHHS TPalliBHAKA 3 POOOTH O3HAYae, Ha TYMKY HAyKOBIIIB, PO3ipBaHHS TPY-
JIOBOTO JIOTOBOPY 3 MPAI[iBHUKOM Ha MOPYIICHHS BCTAHOBIICHOT IPOIETypH a00 0e3 3aKOHHUX
mijcTaB (3BUTbHEHHS 31HCHIOETHCS 32 CKOPOUCHHSM IITATiB, MPOTe (HAaKTHYHO CKOPOUYCHHSI HE
BiJI0YBA€ETHCS; MaJlo MiCIie 3BUIbHEHHS 3a MPOTYJI 32 YMOBH, IO PUYKHU BiICYyTHOCTI Ha po0o-
Ti MpariBHAKA OyJN MTOBaKHIMH; 3BUTBHEHHS OyJI0 3IIIICHEHO 32 CHCTEMATHYHE HeBHKOHAHHSI
TPYJAOBUX 000B’SI3KIB 32 YMOBH (DAKTHYHOI BIJICYTHOCTI CHCTEMH MOPYIICHbB; 3BUILHEHHS OyJI0
3MIHCHEHO 3 MOPYIICHHSM CTPOKIB HMPHUTSATHEHHS A0 AUCHUILTIHAPHOI BiANIOBIAAIBLHOCTI; 3a
BUYMHEHHS aMOPaJIbHOTO MPOCTYIKY OyJI0 3BUIbHEHO MpalliBHUKA, SKMH HE BUKOHYBaB BUXOB-
HUX QyHKIIH, Tomo) [7, ¢. 508-510].

BBakaemo, B JaHOMY TIHTaHHI IOIITBHO 3BEPHYTHCS JO0 CYIOBOi MPAKTHUKH 3aCTOCYBAHHS
ct. 172 KK Ykpainu. ¥ sikocTi npukiIagy po3nisHeMo noctaHoBy BepxoBHoro Cyny Ykpainu
Big 01.10.2015 poxky y cnpasi Ne5-106xc15 [8].

3rifHO HBOTO pillleHHs, BAPOKOM baOyIIKiHCEKOTO paifoHHOTO Cymy M. JHIIpOmeTpoBChKa
Big 18 moToro 2014 poky OCOBA 1, 3acymkeHo 3a 4. 1 ct. 172 KK Ykpainu 10 no30aBieHHs
mpaBa o0iiiMaTé KepiBHI MOCaaAN Ha MiANPUEMCTBAX, OpPraHi3alisix, yCTaHOBaX ycixX GpopM Biac-
HOCTI Ta 3aliMaTHCs KEPIBHOIO IiSUTbHICTIO CTPOKOM Ha TPH POKH.

OCOBA 1 BU3HaHO BHHHHM y TOMY, IO BiH, 00iliMar0uu mocaxy AUPEKTOpa Ta OyIydn
HAQJIUJICHUM OpPTraHi3aIliifHO-pO3MOPSAIYUME Ta aJMiHICTPATHBHO-TOCIIONAPCHKAME (DYHKIIIs-
MU, YMHCHO, BCyTieped MoJokeHHsIM cTareil 2, 48 Kogekcy 3akoHiB Tpo mpaifio YKpaiHu, cta-
Teil 8, 24, 27 3akony Ykpainu Bix 9 qunus 2013 poxy «IIpo 3aranbH0000B’ I3K0BE AeprKaBHE
TICHCIIHE CTpaxyBaHHs», NpUiHABIIK Ha nocaxy oxopoHist OCOBA 2 3 Bepecus 2010 poky
o BepeceHb 2012 poky, He YKJIaB TPYIOBHIA JOTOBIP 3 OCTaHHIM Ta HE 3pOOUB BiAMOBITHUAN
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3aIiC y TPYIOBY KHIKKY, V 3B’SI3KYy 3 UMM HE 3[IHCHIOBAB CIUIATy CTPAXOBHX BHECKIB Ta HE
3BiTyBaB J0 OpraHiB MOAATKOBOI iHCHEKMii, YnM TpyOO MOPYIIMB 3aKOHOABCTBO PO Ipa-
1. YxBajioro AnensmiiiHoro cyny JHimponeTpoBcsKkoi obnacti Big 25 BepecHst 2014 poky
BUPOK paiionHoro cyny mono OCOBA 1 3MiHEHO: B MOTHUBYBaJbHIN YaCTHHI BHPOKY BKa-
3aHO TepioJl CKOeHHs KpuMiHanbHOTO TipaBonopymeras OCOBA 1 — 3 BepecHs 2010 poky
no Bepecenb 2012 poky. YxBanoio Kojierii CyaaiB CyIoBOi ManaTu y KpUMiHANBHUX CIIpaBax
Bumoro cnenianizoBaHoro cyay YKpaiHH 3 po3mIsay HUBUIBHUX 1 KPUMIHAJIBHUX CIPaB BijJ
12 ©epesns 2015 poky 3a3HaueHi cynoBi pimeHHs 3anumieHi 0e3 3min. 3axucHuk OCOBA 1
3BEepHYBCS 13 3as1B0t0 710 BepxoBHoro Cyay YkpaiHu, HOPYIIYHOUYM ITUTAHHS PO CKACyBaHHS
yCiX IepepaxoBaHUX CYIOBHX DIlIEHb Ta 3aKPUTTS KPUMIHAIBHOTO MPOBAKECHHS Y 3B’ 3Ky
3 BigcyTHICTIO B iix OCOBA 1 ckiagy KpUMiHAIBHOTO MPaBOMOPYILICHHS, Eepef0aueHOro
4. 1 ct. 172 KK Ykpainu.

[Tpuiimaroun MOCTaHOBY TPO BIAMOBY y 3aJI0BOJICHHI KacalllifiHOi CKapry aJBoKara,
BepxoBanm Cynom Ykpainu 3po0ieHo HACTYITHI BUCHOBKH. [IOHATTS «iHIIE rpyOe mopymieHHs
3aKOHO/IABCTBA IPO Ipallloy, sike BUKOpUCTaHe 3akoHoAaBleM y 4. 1 ct. 172 KK Vkpainu, mae
OLIIHOYHUI XapakxTep, a TOMY JUIs 3’ SICyBaHHS XapakTepy NOPYLIeHHS CJIiJ 3BepTaTUCs 10 Bil-
noBimHIX HOpM Kozekcy 3akoHIB mpo mpamio YkpaiHu. Y KOKHOMY KOHKPETHOMY BHIAJKY
BOHO TIOBHHHO BCTaHOBJIOBATUCS, BUXOASYM 3 00 €KTUBHUX Ta Cy0’€KTMBHHX O3HAK BUMHE-
HOTO JisiHHS. Bu3HaHHS MOpYIIEHHS 3aKOHOAABCTBA MPO MPALo IPyOUM 3aJ€XKUTh BiJ| OLiH-
KI TaKUX KPHUTEPIiB, KOKHUK 3 SKAX Ma€ CaMOCTilfHe 3HAaueHHS: 1) XapakTep IOpYIIyBaHHUX
TPYAOBUX IPaB JFOJMHU; 2) KAaTeropisi mpaliBHAKA, IIpaBa SKOTO MOPYIIYIOThCS; 3) 00 €KTHB-
Hi 03HAKM 31HCHIOBAHOTO MOPYIICHHS (TPUBAJICTh, CHCTEMaTHYHICTh, TSKKICTh MOXIIHBHX
HACTIJIKiB, KUTBKICTh MOTEPHIIMX TOIIO); 4) Cy0’€KTUBHI O3HAKHU 31MCHIOBAHOTO MOPYILIEHHS
(37MiCHICTH MOTHBIB, 0COOMCTI HEMPUA3HI CTOCYHKH TOIIIO).

Otxe, BUPIMIYIOUN MUTAHHS TIPO T€, YU € TIOPYIICHHS 3aKOHOIABCTBA TIPO TPAIIO TPYOHM,
Cya y KO)KHOMY OKPEMOMY BHIIAJIKy Ma€ BUXOAUTH 3 XapaKTepy MOPYLICHUX TPYLOBUX MpaB
JIIOJIMHU, 00CTAaBHH, 32 IKUX BUMHEHO 11€ TIOPYILLIEHHS, Ky HUM 3aBAaHO (MO0 OyTH 3aBIaHO)
TIKOJTY.

30kpeMa, aHami3yroun 00CTaBUHU JIaHoT cripaBu, Bepxosauii Cyn YkpaiHu 3a3Ha4YMB, BUM-
Hene OCOBA | mopyuieHHs 3aKOHOIaBCTBa MO TPAIlo € IPyOrM 3 ONNISAAY Ha XapakTep Io-
pyuenux npas OCOBA 2, 30kpeMa KOHCTUTYLIMHO rapaHTOBaHOTo mpasa Ha mnpaiio. [Tpu
IIbOMY BIJICYTHICTh OQILIHHOTO O(OPMIICHHS TPYIOBUX BIAHOCHH 3yMOBHJIA HECTPUSTIMBUN
IOPUMYHHUN CTaH TIOTEPIIJIOr0 Y BUIVISAMI BIACYTHOCTI 3aIUCY y TPYAOBIH KHHXKII PO TPY-
JIOBUH cTax 3a ()aKTMYHO BIAMPALbOBAHHI Yac MPOTATOM JIBOX POKIB, IO CIiJl PO3LIHUTH 5K
HeratuBHi opuanyni Hachigku s OCOBA 2 y cdepi TpynoBHX BiJHOCHH, COLIANBHOIO Ta
neHciiHoro 3abe3nedyeHHs. Kpim Toro, rpy0icTh MOPYIIEHHS 3aKOHOIABCTBA TIPO MPAIT0 Y Jii-
saasx OCOBA 1 nmomsrae i y oro TpuBasIocTi Ta MPUIMHEHHI JINIIE Y 3B’ S3KY 31 3BEPHEHHAM
MOTEPIILIOTO 0 TPABOOXOPOHHUX OPTaHiB.

BignosigHo 10 u. 5, 6 ct. 13 3akony Ykpainu «Ilpo cynoycTpiii Ta cTatyc cyaiB» BUCHO-
BKH II[OZI0 3aCTOCYBAaHHS HOPM IIpaBa, BUKIAJCHI y mocTtaHoBax BepxoBroro Cymy (Ha gac
NPUHHSATTS JaHOTO pimeHHs — Bepxosroro Cyny Ykpainn), € 000B’sI3KOBUMH JUTS BCiX Cy0’€K-
TiB BJIaJIHUX MIOBHOBAXXCHB, IKi 3aCTOCOBYIOTh Y CBOIl IisNTbHOCTI HOPMaTUBHO-IIPABOBUIA AKT,
II0 MICTUTP BIATIOBIIHY HOPMY IpaBa. BICHOBKH 100 3aCTOCYBaHHS HOPM IIpaBa, BUKIIAJIC-
Hi y moctaHoBax BepxosHoro Cymy, BpaxOBYIOTECS IHIIMMH CYJaMH TIPH 3aCTOCYBaHHI TaKHUX
HOPM IIpaBa.

Takuit OLIHOYHU TIIX1/T i1 Yac 3aCTOCYBaHHS 11i€] HOPMU PU3BOAUTH A0 TOTO, 10 Opra-
HH JOCYJOBOTO PO3CIIiTyBaHHS HE MOXKYTh HAIIPABUTH OOBHHYBAIIBHI aKTH y X KPUMiHAIb-
HUX TIPOBA/KEHHSX 0 CYAY.

Tax, 3a mannmu 3BiTy «®opma 1. 3arampHi BiZOMOCTI IIPO KiNBKICTH 3apeeCTPOBAHUX
KpPUMIHANBHUX INPAaBOMOPYLIEHb Ta PE3yNbTaTd IX AOCYAOBOTO PO3CIIIYBaHHS» 3 IMOYATKY
2020 poky B Ykpaini 3apeectpoBano 410 npaBomopymiens 3a ct. 172 KK Vkpainu, B HEX NOBi-
JIOMJICHO ITPO MiZ03py JHIiie 8 ocobam, Ta e 1 00BMHYBaIbHUN aKT CKepOBaHO JI0 cyay [9].
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Takum 4nHOM, BBa)KA€EMO HABITh SKIIO CYAOM B IIUBUIFHOMY TIOPSIIKY OyIe BH3HAHO HE3a-
KOHHICTB 3BUTbHEHHS, II€ IIIe HE € TPYOUM MOPYIIIEHHSM 3aKOHOABCTBA IPO MPAIT0 B KOHTEKCTI
ct. 172 KK Ykpainu. Ha Harry 1ymMKy, B JaHOMY BUITQJIKy TPyOHM ITOPYIICHHSIM MOKHA BBaXKa-
TH HaNPUKIIa]] OTHOYACHE HE3aKOHHE 3BUIbHEHHsI 2 a00 OuibIie 0ci0, TSHKKICTh HACIIIKIB IS
HUX, TPUBAIICTh OPYIIEHB 3 00Ky pOoOOTOAABIIS, KIJIBKICTh MPANe3AaTHAX 0Ci0, YTPUMAHIIIB Y
POIMHI HE3aKOHHO 3BUIBHEHOTO TpalliBHUKA, HASIBHICTH 1HIIUX JUKEPEIT JIOXOIY TOIIIO.

Takox BBOKAEMO CITYIITHOFO TIPOTTO3UIIIO MO0 BIIMOBH BiJl BAKOPHUCTAHHS TEPMIHOIOTIY-
HOTO 3BOPOTY «Tpy0e MOpyIICHHs 3aKOHOJIaBCTRA PO Mpailio» y Teketi cT. 172 KK i1 meperso-
PEHHS CKJIy 3JI0YHMHY, TIepeI0aueHOTO IIEF0 CTATTEr0, Ha MarepialbHU, TIOB’ I3aBIIU KPUMi-
HaJIbHY BIIMOBITAJILHICTB 32 HOTO BUMHEHHS 3 HACTAHHAM TSHKKHX HacHiAKiB [7, ¢. 508-510].

BpaxoByroun Buie3asHaueHe, mpomnoHyemo Bukiactd 4. 1 cr. 172 KK Vkpainu B Takii
penaxii:

«1. He3akoHHe 3BITbHEHHS TIpalliBHUKA 3 POOOTH 3 OCOOMCTHX MOTHBIB UM Y 3B’SI3KYy 3
TOBIJIOMJICHHSIM HUM SIK BUKpHUBA4YEM ITPO BUYNHECHHS 1HIIIOK 0COOOK0 KOPYMIIIHHOTO a0 MOB’sI-
3aHOTO 3 KOPYIIII€I0 TPaBOMOPYIIEHHS, IHIIUX MOPYIIeHb 3akoHy Ykpainu «IIpo 3amobiranHs
KOPYIIIIii», IO MOTSTIO 332 COOOO TSHKKI HACIIJIKH -

KaparThcs MTPadoM BiJ JBOX THCAY IO TPHOX THCAY HEOIMOJATKOBYBAHUX MIHIMYMIB
JIOXOJTiB TPOMAJISIH a00 1M030aBJICHHSIM MpaBa 00iiMaTH TICBHI ITOCAN UM 3aiMaTHCS TICBHOIO
JISUTBHICTIO Ha CTPOK JI0 TPHOX POKIB, a00 BUMIPABHUMHU pOOOTaAMH Ha CTPOK JIO JIBOX POKIBY.

BucHoBk#M i mpono3umii. TakiuM YHMHOM, YITOCKOHAJICHHS MEXaHI3My MPUTITHEHHS PO00-
TOJABIIS JIO0 TIepeI0aYeHOl 3aKOHOM BiJIIOBIIAIBHOCTI 3a MOPYIICHHS HOPM TPYJIOBOTO 3aKO-
HOJIaBCTBA, 30UIBIICHHS B IIJIOMY PiBHS TakKol BIIAMOBIAIILHOCTI, HA HAII TODIISA, CIIPUSTHME
JIOJIEPYKAHHIO 3 00Ky POOOTO/IaBIIIB HOPM TPYJOBOTO 3aKOHOJIABCTRA, 3BEJIE 10 MIHIMyMY MOX-
JIVB1 MTOPYIICHHS KOHCTUTYIIMHUX TIpaB Ta 3aKOHHUX 1HTEPECiB POOITHHKIB.

Crnucok BUKOPHCTAHOI JiTepaTypu

1. Koncruryniss Vkpainm: cramom Ha 01 mmcromama 2020 poxy. URL: http:/zakonl.rada.gov.ua/laws/
show/254x/96-BP.

2. Konekc 3akoHiB Ykpainu mpo mpamto : craHoM 01 smcromazna 2020 poky. URL: https://zakon.rada.gov.ua/
laws/show/322-08#Text.

3. Jeski nutaHHs 3a0e3MeUCHHsI TPYIOBUX MPaB JCPKABHUX CIYKOOBIIIB, MPAIIBHUKIB JEPKABHUX OPTraHIB,
I IPUEMCTB, YCTAHOB Ta OpraHi3alliii Ha yac BCTAHOBJICHHS KapaHTUHY y 3B’S3KY i3 3aTOCTPEHHSIM CHTY-
arii, MoB’s3aHo1 3 MOLUIMPEHHAM BHIIAJKIB rocTpoi pecriparoproi xBopodu COVID-19, cnipuunneHoi Ko-
ponasipycom SARS-CoV-2 : [Tocranosa Kabinety MinictpiB Ykpainu Bix 25 6epesust 2020 poky Ne 256.
URL: https://zakon.rada.gov.ua/laws/show/256-2020- %DO0 %BF#Text.

4. PuHOK mpami micisi KapaHTHHHOTO JIiTa : moBigomieHHs JlepkaBHoi ciyx6u 3aiiHstocTi Big 02.09.2020.
URL: https://www.dcz.gov.ua/novyna/rynok-praci-pislya-karantynnogo-lita.

5. TlpobneMu FOPUANYHKUX TApaHTIil TPYIOBUX MPaB MPALiBHUKIB PU YKIIAJCHHI, 3MiHI Ta po3ipBaHHI TPY/I0-
Boro jioroopy : Monorpagis. K. 0. Menbhuk, A. O. babenko. Xapkis : XapkiB. Hall. YH-T BHYTp. CIIpaB,
2016. 240 c.

6. Cumun A. A. IlpaBoBbie (hOpMBI peryIupoBaHHs TPYAOBBIX oTHouieHHi. Tpyx 3a pybexom. 2000. Ne 2.
C. 62-64.

7. Hdynopos O. O., XaBpontok M. I. Kpuminansue npaso: HapyansHuii nocioHuk 3a 3ar. pex. M. 1. XaBponioka.
K.: Baire, 2014. 944 c.

8. TIlocranosa Bepxosnoro Cyny Ykpainu y cripasi Ne 5-106kc15 Bin 01.10.2015 poky. URL: https://oda.court.
gov.ua/sud1590/pravovipoziciivsu/5-106ks15.

9. 3BiT «®opma 1. 3aranbHi BIIOMOCTI PO KUIbKICTh 3apeeCTPOBAHUX KPUMiHAIBHUX [IPABOIIOPYILICHb Ta pe-
3yJBTATH iX JOCYI0BOTO po3ciiayBaHHs» 3a 3 kBapranu 2020 poky. URL: https://old.gp.gov.ua/ua/stst2011.
html?dir_id=114137&libid=100820&c=edit& c=fo#

References:

1. Konstituciya Ukrayini: stanom na 01 listopada 2020 roku. URL: http://zakonl.rada.gov.ua/laws/
show/254k/96-VR [in Ukrainian].

2. Kodeks zakoniv Ukrayini pro pracyu : stanom 01 listopada 2020 roku. URL: https://zakon.rada.gov.ua/laws/
show/322-08#Text [in Ukrainian].

3. Deyaki pitannya zabezpechennya trudovih prav derzhavnih sluzhbovciv, pracivnikiv derzhavnih organiv,
pidpriyemstv, ustanov ta organizacij na chas vstanovlennya karantinu u zv’yazku iz zagostrennyam
situaciyi, pov’yazanoyi z poshirennyam vipadkiv gostroyi respiratornoyi hvorobi COVID-19, sprichinenoyi



EEEEEE

EEEE

APABOBA AEPHABA 402020 == EEE 131

koronavirusom SARS-CoV-2 : Postanova Kabinetu Ministriv Ukrayini vid 25 bereznya 2020 roku Ne 256.
URL: https://zakon.rada.gov.ua/laws/show/256-2020- %D0 %BF#Text [in Ukrainian].

4. Rinok praci pislya karantinnogo lita : povidomlennya Derzhavnoyi sluzhbi zajnyatosti vid 02.09.2020. URL:
https://www.dcz.gov.ua/novyna/rynok-praci-pislya-karantynnogo-lita [in Ukrainian].

5. Problemi yuridichnih garantij trudovih prav pracivnikiv pri ukladenni, zmini ta rozirvanni trudovogo
dogovoru : Monografiya (2016) K. Yu. Melnik, A. O. Babenko. Harkiv : Harkiv. nac. un-t vnutr. sprav,. 240
s. [in Ukrainian].

6. SilinA.A. (2000) Pravovye formy regulirovaniya trudovyh otnoshenij. Trud za rubezhom. Ne 2. [in Russian].

7. Dudorov O. O., Havronyuk M. 1. (2014) Kriminalne pravo: Navchalnij posibnik; za zag. red. M. I. Hav-
ronyuka. K.: Vaite. [in Ukrainian].

8. Postanova Verhovnogo Sudu Ukrayini u spravi Ne5-106ks15 vid 01.10.2015 roku. URL: https://oda.court.
gov.ua/sud1590/pravovipoziciivsu/5-106ks15 [in Ukrainian].

9. Zvit «Forma 1. Zagalni vidomosti pro kilkist zareyestrovanih kriminalnih pravoporushen ta rezultati yih
dosudovogo rozsliduvannya» za 3 kvartala 2020 roku. URL: https://old.gp.gov.ua/ua/stst2011.html?dir
id=114137&l1ibid=100820&c=edit& c=fo# [in Ukrainian].

Crarts Hangifiunia 12.11.2020 p.

I1. 10. Céumaiino,
KaH/I. FOpUJI. HayK, aJIBOKaT
e-mail: svitaylo pav(@ukr.net
https://orcid.org/0000-0002-6278-5427

AKTYAJIBHBIE BOITPOCBI OTBETCTBEHHOCTH
PABOTOJATEJIAA 3A HE3AKOHHOE YBOJIBHEHHE PABOTHHUKA
B YCJIOBUAX HAHAEMHUU KOPOHABHPYCA SARS-COV-2

Pesiome

Ienpro cTaTby SIBISIETCS UCCIEAOBAHHE NMPOOIEMHBIX ACIEKTOB OTBETCTBEHHOCTH pa-
6oronarens 3a HE3aKOHHOE YBOJIbHEHHE, B YACTHOCTH OTHOCHUTEIBHO YCKOPEHMs IOpsiiKa
BO3MEIIEHUS] Bpella HEe3aKOHHO YBOJIEHHOMY PaOOTHHKY, COBEPIICHCTBOBAaHHE MEXaHHM3Ma
AJIMHHUCTPATHBHON OTBETCTBEHHOCTH PabOTOAATENS 3a HE3aKOHHOE YBOJIBHEHUE, YCUIICHUS
rapanTuii pabOTHUKOB IIPH MacCOBOM YBOJIbHEHUH, BHECEHUE U3MEHEHUH B YTOJIOBHOE 3aKO0-
HOJIaTEeJIbCTBO OTHOCUTEINILHO Ipy0Oro HapyIeHUs 3aKOHOAATENILCTBA O TPY/IE, COBEPLICHHOTO
B yCIOBHSIX MaHaeMnun koponasupyca SARS-CoV-2.

JU1st TOCTHIKEHUS! LIeNU YKa3aHHOH HayyHOM CTaThbd NPUMEHEH KOMIUIEKC OOIEeHAayYHBIX
7 CIElHAaNbHBIX METONOB. B wacTHOCTH, Onaromapsi MUajJeKTHYeCKOMY METOAy MO3HAHHMS
YCTaHOBJICHO 0a30BBIM MOAXOA K H3YUEHHIO TPOOIEM, BOSHUKAIOMINX P PELICHIH BOIpPOCca
00 OTBETCTBEHHOCTU PabOTOAATENs 32 HE3aKOHHOE YBOJIbHEHHE PAOOTHUKOB; I€pPMEHEBTH-
YeCKOMY — OCYIIECTBJIICHO TOJKOBAaHHE 3aKOHOJATEIbHBIX aKTOB B yKa3aHHOH cdepe. Tarke
B CTaThe MIMPOKO HCIIOIB30BAHBI OOIIEHAYYHBIE METOIBI, TAKHE KaK MHIYKLUS, NETyKIHS,
aHajM3, CUHTE3, 0000meHne. CrenuaabHO HayYHbIE METOBI, B YACTHOCTH, (DOPMaIbHO-I0pH-
JUYEeCKUH (JOrMaTHYeCKUi) UCIOIb30BAHO IMPU Pa3pabOTKe NPEUIOKEHUN II0 BHECEHHIO
W3MEHEHNH B IEUCTBYIOIIEE 3aKOHOAATETTLCTBO YKPAWHEI.

B nayuHoli cratbe cOpPMYINPOBAHbI OCHOBHBIC IPUYUHEI, CIIOCOOCTBYIOIINE HApyIle-
HUIO TPYIOBOIO 3aKOHOJATENIbCTBA CO CTOPOHBI paboronarencil. Ilo pesymbraram ananauza
JIEHCTBYIOIINX 3aKOHO/IATEIbHBIX HOPM YCTAHOBJICHO, YTO B HACTOSIIEE BPEMsI OTCYTCTBYIOT
HOPMBI, KOTOpbIE OBl 3alpelani, ONpaBIbIBAIN WK AaBaJIU IPaBo pabOTONATENSIM YBOIBHSITh
paOOTHHUKOB B CBSI3H C BBE/IEHHEM B CTPAaHE KAPAHTHUHHBIX MEPOIPUATHHA. YUUTHIBAs 3TO, pa-
00TOmATENN MBITAIOTCS CKPHITh HCTHHHBIE OOCTOSATENHCTBA U OCHOBAHUS OCBOOOMKICHHUS TION
3aKOHHBIMU OCHOBaHUsIMH, npenycMoTpeHHbIMU K30T YkpauHbl, KOJIMUECTBO HE3aKOHHBIX
YBOJIbHEHUH B IIEpUOJ KApAaHTHHA MOCTOSIHHO PACTET, O 4eM CBUJETEIILCTBYIOT CTaTUCTUYE-
CKH€ JIaHHBIE, ITpeiocTaBleHHble [0cy1apcTBEHHOM CiryK00H 3aHATOCTH.

VYuuteiBas 3T0, aBTOPOM MPEUIOKEH ST H3MEHEHUN B ACMCTBYIOIIEE 3aKOHOIATeIECTBO
VYkpaunsl, B yactHocTu: 1) B cT. 235 Konekca 3akOHOB O TpyZe€ IO BBIIUIATE PAaOOTHUKY Jie-
HEXHOM KOMIIEHCAIUU B CBSI3M C €r0 HE3aKOHHBIM YBOJBHEHHEM 3a CHET IOCYIapCTBEHHOTO
OromxeTa YKpauHbl B cirydyae (pakTHIecKOH JIMKBUIALNH IPEANPHUATHS 1O MOMEHTA IPHHATHS
CYJOM PELICHUs O B3BICKAHUU ¢ paboTofaTelst CpeJHEro 3apadoTKa 3a BpeMs BBIHYKICHHO-
ro nporyina; 2) B Kojekc 3ak0HOB 0 Tpyze — € IeJbl0 BHEIPEHUs IOJI0KHUTEIBHOTO OIbITa
@®paHIKU B YaCTH COCTABJICHUS HA MPEINPUATHAX COLUAIBHBIX TIAHOB Ul CMATYEHUs He-
TaTUBHBIX MOCIEACTBUI MacCOBOIO COKpAILEHUS IIEPCOHAIIA 10 SKOHOMUIECKUM NPUIMHAM;
3) nononuenue ct. 41 Kozpexca YkpanHsl 00 aJMUHUCTPATUBHBIX MIPABOHAPYIICHUSX TTOJIOAKE-
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HHEM 00 OTBETCTBEHHOCTH PabOTOaTENs 32 HE3aKOHHOE YBOJIBHCHHE MM OTKa3 B IPHEME Ha
paboTy B ciydasx, HCKIIIOYAIOIINX €r0 YTONOBHYIO OTBETCTBEHHOCTb. Taxike, aBTOPOM TIOA-
Jep:KaHO HAyuHYIO MO3ULUI0 0 HEOOXOJUMOCTH BHECCHUS U3MEHEHHUH B CT. 172 YroaoBHOTO
KojieKca YKpanHbI OTHOCHTENNBHO HCKIFOUCHNUS MOHSATHS «Tpy0oe HapyIIeH e 3aKOHOaTeNb-
CTBa O TPYZE» U IIPEBPAILEHUE COCTaBa IPECTYIUIEHUS, IPElyCMOTPEHHOIO 3TOM CTaThel, Ha
MaTepHabHBIM.

KiroueBrble ciioBa: yBOIbHEHHE PAOOTHUKA; 3aIIMTa KOHCTUTYIIMOHHOIO TIPaBa Ha TPy,
YCIOBUSI AHJIEMHUH; MACCOBBIC YBOIbHEHHSI.
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CURRENT ISSUES OF EMPLOYER’S RESPONSIBILITY FOR
ILLEGAL DISMISSAL OF AN EMPLOYEE IN THE CONDITIONS
OF THE CORONAVIRUS SARS-COV-2 PANDEMIC

Summary

The purpose of the article is to study the problematic aspects of the employer’s liability for
illegal dismissal, in particular, regarding the acceleration of the procedure for compensation
for harm to an unlawfully dismissed employee, improving the mechanism of employer’s
administrative liability for illegal dismissal, strengthening workers’ guarantees in case of mass
dismissal, and amending criminal legislation regarding gross violations of labor legislation
committed in the context of the SARS-CoV-2 coronavirus pandemic.

To achieve the goal of this scientific article, a complex of general scientific and special
methodswasapplied. In particular, thanks to the dialectical method of cognition, abasic approach
to the study of problems arising when deciding the issue of the employer’s responsibility for
the illegal dismissal of employees has been established; hermeneutic — the interpretation of
legislative acts in this area has been carried out. Also, the article widely uses general scientific
methods such as induction, deduction, analysis, synthesis, generalization. Specially, scientific
methods, in particular, formal-legal (dogmatic) were used in the development of proposals for
amendments to the current legislation of Ukraine.

The scientific article formulates the main reasons for the violation of labor legislation
by employers. Based on the results of the analysis of the current legislative norms, it was
established that at present there are no norms that would prohibit, justify, or give employers the
right to fire workers in connection with the introduction of quarantine measures in the country.
Given this, employers are trying to hide the true circumstances and grounds for release under
legal grounds provided for by the Labor Code of Ukraine, the number of illegal dismissals
during the quarantine period is constantly growing, as evidenced by statistics provided by the
State Employment Service.

Taking this into account, the author proposed a number of changes to the current
legislation of Ukraine, in particular: 1) in Art. 235 of the Labor Code on the payment of
monetary compensation to an employee in connection with his illegal dismissal at the expense
of the state budget of Ukraine in the event of the actual liquidation of the enterprise before the
court decides to recover average earnings from the employer during the forced absence; 2) in
the Code of Labor Laws — with the aim of introducing the positive experience of France in
terms of drawing up social plans at enterprises to mitigate the negative consequences of mass
layoffs for economic reasons; 3) addition to Art. 41 of the Code of Ukraine on Administrative
Offenses by the provision on the responsibility of the employer for illegal dismissal or refusal
to hire in cases excluding his criminal liability. Also, the author supported the scientific position
on the need to amend Art. 172 of the Criminal Code of Ukraine regarding the exclusion of the
concept of “gross violation of labor legislation” and the transformation of the corpus delicti
provided for by this article into a material one.

Keywords: dismissal of an employee; protection of the constitutional right to work;
pandemic conditions; mass layoffs.



