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NMPAaKTUKHU Ta HAYKOBO-MeTOgNU4YHE 3a6e3neyeHHs
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AEAKI MPOBJIEMU BU3HAYEHHA OB’EKTUBHUX O3HAK
3/104UHIB YXUJIEHHA BIA CNATU AJIIMEHTIB HA YTPUMAHHA
AITEN (CT. 164 KK YKPAIHU) TA YXUNEHHA BIJ CNIIATU
KOLWITIB HA YTPUMAHHA HENPALE3AATHUX BATbKIB

(CT. 165 KK YKPAIHW)

CTaTTI0 NPMCBAYEHO JOCNIAXKEHHIO NPO61eM BU3HAYEHHSA
06’ EKTMBHWMX O3HaK 3/104MHiB, NOB’A3aHMX i3 YXMIEHHAM BiJ
BMMIATM KOLUTIB HA YTPMMAHHA YIeHiB CiM’T, yCTaHOBNEHWUX
pilleHHAM cyay. lpoaHanizoBaHO 06’€KT, 06’ EKTUBHY CTOPO-
Hy, NpeAMeT Ta KOJ10 NoTepninunx BiJ UMX 3/104MHiB. 3anpo-
MOHOBAHO HanpsAMM BAOCKOHA/IEHHA KPMMiHa/IbHO-MPaBOBUX
HOPM, L0 Nepes6aYatoTb BiANOBiAabHICTb 3a yXUIEHHSA Big
cnnaTi KOWTIB Ha YTPMMAHHSA YaeHiB Cim’i, BCTaHOBNEHMX
pilleHHAM cyay.

KntoyoBi cnosa: yxusieHHA Bif, cniaty aniMeHTiB, yXu-
JIEHHA BiA cniaTi KOWTIiB HA YTPUMaHHA Henpaue3gaTHMX
6aTbKiB, YXM/IEHHA BiJ CNIATU KOLITIB HA YTPMMaHHA YieHiB
cimM’1, KpMMiHaNbHO-NPaBOBMIM 3aXMCT CIMEMHMX BiJHOCUH.

CraTbAa NocBsALleHa MccaefoBaHUIo Npobaem onpegene-
HMA 06BEKTMBHbIX MPU3HAKOB NPECTYMNJIEHMSA, CBA3AHHbIX C
YKJIOHEHMEM OT ynnaTbl CPeACTB Ha COAepKaHue Y1eHOB
CeMbM, YCTaHOBJIEHHbIX peLleHnem cyaa. lMpoaHannsmposaH
06bEKT, 06beKTUBHAA CTOPOHA, NPeAMET U Kpyr notepnes-
WKMX OT 3TUX MpecTynieHui. MNpesoxeHbl HanpaBieHUs
yCOBEPLUEHCTBOBaHMSA Yro/I0BHO-MPaBOBbIX HOPM, KOTOpble
npefycMaTpMBaloT OTBETCTBEHHOCTb 3a YKJIOHEHWE OT
BbIN/1aTbl CPEACTB Ha COAEPKaHMe YIEHOB CEMbM, YCTaHOB-
JIEHHbIX pelueHMeM cya.

KntoueBble c/i0Ba: YK/IOHEHWE OT ynnaTbl a/IMMEHTOB,
YKJIOHEHME OT YynjiaTbl CPeACTB Ha COAEPXKaHMe HeTpyao-
CNOCOGHbIX POAMUTENIEN, YKIIOHEHME OT YNaaTbhl CPEACTB Ha
Co/iepXKaH1e YIeHOB CeMbM, YroI0BHO-MPaBoBas 3almTa
CeMeMHbIX OTHOLLEHWHN.

This article is devoted to the research of the issues
of determination of objective elements of crime, which
connected with allowance of family tax evasion statutory by
the judgment. The object, objective aspect of crime, target
of crime and victims of crime were analyzed. There were
offered a directions of legal law governing development,
which carry amenability of allowance of family tax evasion
statutory by the judgment.

Keywords: alimony tax evasion, allowance of incapable
parents tax evasion, allowance of family tax evasion,
criminal remedy of material relations.

CTBOpPEHHA HOpMaJibHMX YMOB AnA AemorpadivyHoro
BiZlTBOPEHHS HACENIEeHHS, FTApPMOHIYHOI0 PO3BUTKY CIMEMHMX
BiAHOCKMH, KOMMOPTHOro iCHyBaHHA KOXXHOrO 3 YJIeHiB Cy-
CNiNIbCTBa € BaXK/IMBMM HanpsIMOM coLjia/IbHO-€KOHOMiYHOT
noniTMKM Byb-AKOi LMBiNizoBaHOT Aep:KaBu. oKkpalyeHHA
YyMOB 15 hi3nyHOro, NCKxivyHoOro, couiasbHOro M yXoBHOIO
PO3BMTKY KOXHOrO 3 FPOMa/ifH, 30Kpema M NigpocTaryoro
MOKOJTIHHA JOCAra€TLCA LWASXOM CTBOPEHHS HAaM6iNbLL cripu-
ATIMBOro MPUPOAHOrO CepefoBMLIA ANA PO3BUTKY Cim'i,
6aTbKiBCTBa Ta AMTUHCTBA. Came Le BUCTyna€e HeobXigHo0
nepeAyMoBOK CMPUATIMBOrO COLia/lbHO-EKOHOMIYHOTO 1
JAemMorpadivyHoro MaMbyTHbOIO HaLLOT AeprKaBM Ta CyCnisib-
CTBa 3arasioM. Pa3om i3 UMM, yKpaiHCbKi peanii cborogeHHs
cBiaYaTh NPO CyTTEBE 3HUXKEHHA PiBHA peecTpauii Wo6iB i

babeHko A. M.

36i/IblIEeHHA KiNIbKOCTi po3nyyeHb. Tak, noymHaroum 3 1995
POKy B YKpaiHi iCTOTHO 3MeHLUY€ETbCA KiNbKiCTb 3apeecTpo-
BaHMX WJ06IB, a KiNbKiCTb po3/lyyeHb AOPIBHIOE Makke
NoJIOBMHI Bif 3apeecTpoBaHMX LWOGIB. Hanpuknaa, AKLwo
B 1990 poui 6yno 3apeectpoBaHo 482,8 T1c. w6is, y 1995
- 431,7, 1o nounHatoum 3 2002 p., iX KiNbKiCTb 3MeHLIMAACA
no 317,2, ay 2010 - go 305 3apeecTpoBaHMx BMMaKiB. Ha
LibOMY TJ1i CNOCTepiraeTbCA 36ibLIEHHA YaCTKMU PO3JTyY€EHb,
AKa, no4mHatoum 3 2008 p., cTaHoBUTbL 6M3bKO 166,82 3ape-
€CTPOBaHMX (paKTiB, i NepeBULLYE NOJIOBUHY Bif, YKNaZeHUX
wno6is B YKpaiHi [1, 345]. Hacnigkom Takoi cuTtyauii € He
JIMLLE Be/IMKA Ki/IbKIiCTb pO3/lyYeHMX, a M 3HayHa KiNbKicTb
BUMaJKiB BUXOBAHHSA AiTEN Y HEMOBHMX CiM’AX. 3a oilifiHK-
MM CTaTUCTUYHUMM JaHWMK, 3 126068 posnyyeHb y 2010 poui
B 54544 BMnagKax poAMHH, WO po3najaloTbCA, Main OAHY
antnHy; y 10803 Bunagkax - ABi AUTHHM; y 4468 BUNagKax -
TpM Ginble giten [1, 345] Cxoxi TeHAEHLiT NpocTexyBamcsa
M npotarom 2012-2015 pokiB. EnemeHTapHi MaTemMaTuuHi
pO3paxyHKM CBigyaTb Npo Te, WO Ginblie NOJ0BMHU PO3-
Jly4eHb MaJiM HaCNigKM1 Yy BUrAs4i NoAasiblioro BUXOBaHHA
ZiTeN y HemoBHiM ciM’1 i noTpe6yBasn BUNAT asiMEHTIB Ha
X yTprMaHHSA. Jojamo e M TaKe, Wo B YKpaiHi TiNbKu y
2010 poui 3 497 689 HapogxeHux 108 785 ocib HapoaMIUCh
y maTepiB, fAKi B3arani He nepebyBa/jM B 3apeECTPOBaHO-
My wno6i [1, 339]. AHani3 CTaTUCTUYHUX AaHMX 33 UMMM
NOKa3HMKaMM MMHYJIMX i HaCTYMHWX POKiB CBig4MTb Mpo
aHanoriyHy KapTuHy. To6TO Ha CboroAHi B YKpaiHi LwopivyHo
22 %, ab0 KOXHa 5 AUTUHA, HAPOAKYETLCSA M BUXOBYETbCSA
no3sa L1to6oM, a 6iflbLue NOJIOBUHM KOJIMLLHBOTO MOAPYHKA
3a/IMWATLCA PO3/TyYEHMMM (3 ypaxyBaHHAM Cy4YaCHOro
couiaibHO-eKOHOMIYHOro MOJIOKEHHA B KpaiHi i 6e3 MaTe-
pianbHoro 3a6esneyeHHs). Taka cuTyauis MOPOAKYE Limi
PAA4 HeraTMBHMX CoLiaslbHO-€KOHOMIYHUX HaCNiAKiB, OAHUM
i3 AKMX € MacoBa noTpeba B OTPMMaHHi OJHUM i3 6aTbKiB
KOLUT Ha YTPMMaHHS HEMOBHONITHIX AiTeN, a B iHWMX BUMa-
Kax - MaTepia/ibHOro 3abe3sneyeHHs HenpayesjaTHUX 6aTb-
KiB ab0 iHWMX YneHiB poamMHU. HaBeaeHi cTaTMCTUYHI aaHi
BKa3ylTb Ha HEOOXiAHICTb aKTUBi3aLlil HAyKOBUX JOCAiAKEeHb
y HanpAMi KpMMiHanbHO-NPaBOBOr0 3aXMCTy iHCTUTYT Cim’i
Ta NOXiAHMX Big HbOro CyCMiJIbHMX BiAHOCUH, MOB’A3aHUX
i3 B3aEMHMMM 060B’A3KAMM MOAPYHKKA, 6aTbKiB i AiTen
nikayBaTUCA OAMH MPO OAHOro. Y LbOMY CEHCi, OAHMM i3
BarK/IMBUX Ta aKTyasIbHMX 3aBZaHb COLia/IbHO OPiEHTOBAHOT
JlEPYKaBM 1 BaXK/IMBOK CK/IAZJ0BOKO YACTUHOW AeprKaBHOro
3axXMCTY HaceleHHA € KpMMiHaIbHO-MpaBoBa OXOPOHa Cim’i
Ta HEMOBHOMNITHIX Big CycninbHO HebesneyHMx nocAraHb,
NnoB’sA3aHMX i3 B3aEMHMMM 060B’A3KaMM GaTbKiB i AiTeM
niknyBaTUCA OAMH NPO OAHOTO.

Y pi3Hi Yacu NMTaHHAM KpUMiHa/IbHOT BiNOBiAaIbHOCTi
3a 3/I04MHM NMPOTU CiM’T, HEMOBHONITHIX i MosoAi npuai-
nanacsa ysara B okpemmx ny6nikauiax B.B. BiTsiubKoi,
A.B. Bbnaroi, ®.I'. bypuaka, b.B. lonoBkiHa, B.l. Emenba-
HoBa, €./1. CTpenbuoBa, A.A. Mysuki, C.C. AueHka Ta iHWKnxX
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BYeHMX. Mopag i3 UMM Yy KpMMiHa/IbHO-NPaBOBiM AOKTPUHI
[IOBri POKM 3a/IMLIAETHLCA AUCKYCIMHUM NUTAHHA BU3HAYEH-
HA 06’EKTUMBHMX O3HaK 3JIOMMHIB 3a YXMJIEHHSA Bij crnnaTtu
aniMeHTiB Ha yTpuMaHHA aiteM (cT. 164 KK YKpaiuu) Ta
YXUNEHHA Bif, CNAaTM KOLWTIB Ha YTPUMAHHA Henpaue3aaTt-
HMX 6aTbKiB (cT. 165 KK YKpainu). Came BUpilLEHHSA Lpboro
MUTaHHA M PO3rAA4AETLCA HaMM K OCHOBHA MeTa Liiel cTaTTi.

Y ctatTi 51 KoHcTuTyuii YKpainum [2] BcTaHOBAEHO, WO
cimM’sl, AMTUHCTBO, MAaTEPUHCTBO M 6aTbKIBCTBO OXOPOHSAIOTb-
cA AeprkaBoto. baTbKM 3060B’A3aHi yTpMMyBaTH AiTel o ix
noBHONITTA. OBHONITHI AiTM 30608’ A3aHi NiKAyBaTUCA NpO
CBOiX Henpaue3aaTHux 6aTtbKiB. OTxe, camoto KoHcTHTyUiEt
YKpaiHu Y4iTKO BU3HaYeHi OXOPOHIOBaHi CycninbHi BiAHOCUHM
M BM3HaAYeHO OCHOBHY i€papxilo 06’€KTiB NPaBOBOro 3axu-
CTy, A€ y3araJbHIOH4YMM BU3HAETbCA Cim’a Ta i noxigHi,
060B’A3KOBi CKN1a0Bi €1€MEHTU - AUTUHCTBO, MAaTEPMHCTBO
M 6aTbKiBCcTBO. CiMelHMM Kogekc YKpainu [3], po3BuBatoum
Lii NONOXEHHA, feTanizye OXOPOHBaHi CyCcniNbHi BigHOCMHM
M nepenb6ayae 060B’A30K 6aTbKiB YTPUMYBATU AMTMHY Ta
060B’ 130K NMOBHOJITHIX AiTel yTpMMyBaTH HenpauesaaTHUX
i TakMx, WO NoTpebylTb JOMNOMOrM, 6aTbKiB. 30Kpema,
ct. 180 CKY npsamMo 3a3HavaeTbcs, Wo 6aTbKM 30608’ A3aHi
YTPUMYBaATU AMTMHY A0 AOCATHEHHA Hel NoBHONITTA [3].
Mix 6aTbKkaMM Ta AiTbMM iCHYIOTb 3BOPOTHi 060B’A3KM. Lie
BUMNIMBAE He nuLwue 3i cT. 51 KoHCTUTYLiT YKpaiHu, a i i3 no-
noxeHHs cT. 202 CKY, ae npsAMO BKasyeTbCA, WO MOBHOITHI
JloYKa Ta CMH 3060B’A3aHi yTpUMyBaTH 6aTbKiB, AKi € He-
npavueszaTHUMK i NoTpebytoTb maTepianbHOT Zonomoru [3].

KprMiHanbHui KogeKc YKpainu [4] BigHOCMTb 3JicHe
YXUIEHHA Bif CnnaTW BCTAHOBJIEHMX PilUEHHAM Cyay Ko-
WTiB Ha YyTpMMaHHA giten (cT. 164 KK) Ta HenpauesaaTHMx
6aTbkiB (cT. 165 KK) go cycninbHo Hebe3neyHux, 3104MH-
HWUX AifHb, OCKiIbKM HEBMKOHAHHA 06OB’A3KiB 3 BMMAATH
aniMeHTiB CTaBUTb AiTel i HenpauesaaTHMX 6aTbKiB y TAXKKI
XMUTTEBI YMOBM, NOJ0NATH AKi B CUTy MasIofliTCTBA, XBOPOOU
a60 6e3MoMiYHOCTi BOHM 6e3 JONMOMOrM CBOIX BIM3bKMX He
B 3MO3i.

CycninbHa Heb6e3neyYyHicTb 3/104MHY, NepeabavyeHoro
cT. 164 KK nonsrae B ToMy, Lo BiH rpy60 NopyLuye ciMemnHi
060B’A3KM, fIKi NOKNaZalTbCsa Ha 6aTbkiB KOHCTUTYUiE
YKpaiHu Ta ciMeMHUMM 3aKOHOAABCTBOM, i MOCArae Ha Hop-
MaslbHUM PO3BUTOK, (biHaHCOBe 3ab6e3neyeHHs W 340poB’A
AiTen. A 3/104MHOM, NepesbadeHmm cT. 165 KK, HaBnaku,
NopyLYTbCA CiMeMHi 060B’A3KM, AKi noknagarTbca KoH-
CcTUTYLi€l0 YKpaiHu Ta ciMeMHUM 3aKOHOAABCTBOM Ha AiTeM,
nikayBaTUCA NPO CBOIX HenpauesjaTHUX 6aTbKiB 3 MeTOH
3abe3neyeHHs HOPMaslbHMUX KUTTEBUMX YMOB, CTBOPUTH AKi
BOHM CaMOCTIMHO B CM/ly XBOpPO6M abo 6e3mnomiyHocTi 6e3
JOMOMOrU CBOIX 6/IM3bKMX HE B 3MO3i.

Lo cTocyeTbcA BM3HaYeHHA OCHOBHOro 6esnocepej-
HbOro 06’€KTa 3/104MHY YXMJIEHHSA Bij, CNiaTH aniMeHTiB Ha
YTPUMaHHA aiteM (cT. 164 KK), To B HayLi KpMMiHa/IbHOro
npaBa BUCOBAEHO ABi OCHOBHi, BiAMiHHI oAHa Big oAHOI,
TOuKM 30py. Ha gymky J1.B. Jopouw [5, 4, 6-8], M.O. MNote-
6eHbKa [6, 168], M.l. MenbHurKa [7, 394-395], el 3/104MH
nocArae Ha BiIHOCKHM, L0 3a6e3nevytoTb MalMHOBI iHTEpecH
Aiten, X (isnMuHMM, po3yMOBMIM, AYXOBHWM, MOpasIbHWUM i
couianbHMM po3BMTOK. Mosumuia JI.M. Muxannosa [8, 5-6,
10-12] Ta O.l. benoBov [9, 72] nonsra€e B TOMy, L0 06’€K-
TOM YXMJ/IEHHSA Bif CMATU aNiMEHTIB Ha YTPUMaHHS AiTeM
BMCTYNalOTb MaMHOBI ciMelHi BigHocuMHM. OCTaHHi He 3Bo-
AATbCA NMLLE [0 BiJHOCKH, L0 3abe3neyyloTb maTepiasibHe
NiArpYHTA ANA HANEKHOIr0 PO3BMUTKY Ta BUXOBAHHA JUTHHM,
a € BigHOCMHaMM, Lo 3abe3neyvyoTb maTepiasibHi iHTepecH
ciM’i 3arasiom. Taky no3uuito MM BBaXKaEMO LiJIKOM nepe-

KOHJIMBOIO 1 TaKOH0, LU0 3aC/IyrOBYE Ha NiATPUMKY, OCKiNIbKM
BOHa I'PYHTYETbCA Ha BM3HayeHMx KoHCTUTyLielo Ta noxig-
HUM 3aKOHOAABCTBOM CYCMiJIbHMUX BiAHOCMHAX i BUN/IMBAE i3
MexaHi3Mmy 3aBJaHHsA WKoau. Hanpuknaa, mexaHi3am 3ano-
OIAHHA WKOAM CYCNilbHUM BiAHOCMHAM MpU YXUIEHHi BiA
cnnaTu aniMeHTiB Ha YTPUMaHHA Henpaue3aaTHMX 6aTbKiB,
AK 1 NpM YXUNEeHHi Big cnnaty aniMeHTiB Ha YTPUMaHHA Ai-
TeM, XapaKTepU3YETbCA BUMHEHHSIM MOCATAHHA, NPU AKOMY
0Cc06a, He BUKOHYHOUM NOKIaAeHi Ha Hel 060B’ A3KM 3 MaTepi-
asibHOro 3abe3neyeHHA Henpawe3aaTHMX 6aTbKiB, BUK/IIOYaE
cebe 3 uMX CyCniNbHMX BiAHOCMH i TUM CaMMM 34iMCHIOE
pO3pMB CoLia/IbHOro 3B’ A3KY Came B CiMEMHMX BiJHOCKMHaX.

YKasaHi 3/104MHU YTBOPIOKOTb CAMOCTIMHY Ipymny «MamHO-
BMX> 3/I04MHIB NPOTM CiM’T Ta HEMOBHONITHIX. Buxoaauu i3
TAyMayeHHA nosoxeHb cT. 51 Konctutyuii [2] Ta cT. 180 i
cT. 202 CKY [3], 3a3HayeHi cycninbHi BigHOCHMHM CKNafatoTb-
Cs MixK YneHamu cim’i 3 NpuBoAy MaTepianbHUX LiHHOCTEN,
Heob6XifHMX AnA 3abe3nevyeHHs HOpPMaJibHOro iCHyBaHHA
cim’i. Cy6’eKTamMmM (yYaCHMKaAMM) UMX BiJHOCMH € YneHU
CiM’1, AKi Ha niacTaBi cCiIMEMHUX CTOCYHKIB 3 iHLUMMM 0COBaMM
MatoTb MaMHOBi NpaBa Ta 0608’ A3KK. [pegMETOM MaMHOBUX
ciMeMHMUX BiZHOCMH BMCTYMalTb MmaTepiasbHi 6nara, 3a
JOMOMOro AKUX 3abe3neyvyeTbca iCHyBaHHA Ta pPO3BMTOK
CiM’1 AK couianbHOro YyTBOPEHHS 3arajioM i okpemux ii
uneHiB, 30Kkpema. CoLianbHMIM 3B’ A30K Y TaKMX BigHOCMHAX
NOJIAra€ B COLia/IbHO KOPMCHiM AiANbHOCTI YneHiB CiM’i woao
i MaTepiasibHOro 3a6e3neyYeHHs, HaNeXHOro BUKOPUCTaHHSA
MaTepia/ZlbHMX LiHHOCTEMN, a TaKOX 34iMCHEeHHI maTepianb-
HOro 3abe3neyeHHs OKpeMmXx i YNeHiB.

OcHOBHMI 6e3nocepesHii 06’ eKT YXUIEHHA Big cniaTth
KOLUTiB Ha YTPMMaHHA Henpawue3gaTHmx 6atbKis (cT. 165 KK)
cniBnaja€ 3 OCHOBHWM 6e3nocepeHiM 06’ EKTOM YXMIEHHSA
Big cnnatv aniMeHTiB Ha yTpuMMaHHA AiTeM. HUM Takox
BMCTYNalOTb MaMHOBI CiIMENMHI BiHOCKMHM, AKi BUHMKAIOTb 3
niactas, nepeabayenmx cT. 202 CimerHoro Koaekcy YKpa-
iHM [3]. BignoBigHO A0 Wi€i HOPMKM NOBHONITHI OYKa, CHH
3060B’A3aHi yTpMMyBaTh 6aTbKiB, WO € Henpaue3gaTHUMM
M notpebyloTb MaTepianbHoi gornomMoru. Cy6’eKTamu Lmx
BiAHOCWMH, 3 ogHOro 60Ky, BMCTYyNaE NOBHOMITHI fo4Ka
ab0o CHH, 3 iHWOro - oAMH 3 Henpaue3aaTHMX 6aTbKiB, Ha
KOPMCTb AKOr0O CNIavyoTbCs aliMEHTH, a TAaKOXK, Y MEBHUX
BUMaZKax, iHWi AiTH, XKiHKa, 40/10BiK abo iHLi YneHn cim’T,
AKi haKkTMYHO 3A4iMCHIOTb MaTepiasibHe 3a6e3neyeHHs
i€l HenpauesaaTHoi 0co6u. 3rigHo 3i cT. 205 CiMelHoro
KozeKcy YKpainu [3] npeAMeTOM UMX BiAHOCUH € aniMeHTH
Ha 6aTbKiB, AKi MOXYTb 6YTU B TBEPAilM rPOLLOBIM CyMi Ta
(abo) B vacTui Bif 3apobiTKy (NpMOYTKY) 3 ypaxyBaHHAM
MaTepia/ZlbHOro Ta CiMeMHOro CTaHoBMLLA CTOPiH.

3 06’ €EKTUBHOT CTOPOHM 3/104MH, NepeabadeHuit cT. 164
KK YKkpaiuu, BupaxaeTbca AK y dopmi aii, Tak i B 6e3gi-
ANbHOCTI, AKi 3HAXOAATb NPOAB: a) Y 31ICHOMY YXMJIEHHI Bij,
CniaTM BCTAHOBJIEHMX PillEHHAM CyZly KOLITIB Ha YTPUMaHHSA
AiTen (animeHTiB); 6) y 371iCHOMY yXWJIeHHi 6aTbKiB Bij
YTPMMaHHA HEMOBHOITHIX a60 HenpauesaaTHMX AiTeH, Wo
nepebyBatoTb Ha iX yTpMMaHHi. CXOXMMKM XapaKTepUCTUKaMM
BiApi3HAETbCA M 3/104MH, NepeabaveHui cT. 165 KK, akui
nosAara€e B 31iCHOMY YXMJIEHHi Big cniaTW BCTaHOBJIEHMX
pilleHHAM CyZy KOWTiB Ha YTpMMaHHA HenpauesaaTHUX
6aTbKiB. Henpaue3gaTHMMM BBaXKaloTbCA GATbKM - XKiHKM,
wo gocarnam 55 pokis, 4onoBikM - 60 poKiB, a TakoX iHBa-
nian 1 1a 2 rpynu. tOpManMyHOO NiACTaBo ANA HacTaHHA
Kp1MiHabHOI BignoBiganbHocTi 3a cT. 164 KK € HaaBHicTb
pilleHHA cyay, AKe Habpasio YMHHOCTI, BiANOBiAHO 0 AKOro
MaTtu abo 6aTbKO 4M iHWa, nepegbaveHa 3aKOHOM 0C06a,
3060B’A3aHa cnadyBaTH aJliMeHTHU. BoagHo4ac Heob6XigHO
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YMOBOI NPUTArHEHHA 0COOM 10 KpUMiHa/IbHOT BiAnoBiganb-
HocTi 3a cT. 165 KK € HasBHiCTb pileHHA cyay, ke Habpasio
YMHHOCTI, 3rifHO 3 AKMM BMHHA 0Cc0oba 3060B’ A3aHa Crniavy-
BaTM KOLUTU HA YTPMMAHHA CBOIX Henpale3aaTHMX 6aTbKiB.

AHanis 3apy6iHOro 3aKoOHOaBCTBa CBiAYMTb NPO Te, Lo
B KPUMiHa/IbHOMY 3aKOHOZABCTBI iHLWMX KpaiH CBiTYy TaKoX
iCHYIOTb OnMcaHi BuMLLEe KpUMiHanbHi HOpMK. Hanpuknag, y
rnaei 20 KK Pocircbkoi ®egepauii «3104MHM NpoTH Cim’i
Ta HEMOBHONITHiIX» MicTUTbCA cT. 157 KK, AKol oaHOYacHO
BCTAHOB/IEHO BiANOBifa/IbHICTb fAK «3a 3/1iCHe YXMEeHHA Bij,
BMMIATK KOLWITIB Ha YTPMMaHHA AiTel», TaK i «<Henpauesaar-
HWMX 6aTbKiB» [10]. AHaNOriYHWM LLUNAXOM MilOB 3aKOHOAA-
Beub Pecny6nikm KasaxcrtaH, Akmi y rnaei 2 KK «3104mHM
npoTu ciM’i Ta HEMOBHONITHiIX» po3micTmB cT. 136 KK, wwo
nepeab6ayae BignoBijanbHiCTb 3a HEBMKOHaHHA 060B’ A3KiB
3 BUMNJIATH KOLLTIB HA YTPUMMAHHSA AiTel abo HenpawuesaaTHUX
6aTbKiB NoHag Tpbox Micauis [11]. ¥ rnasi 21 Pecny6niku
Binopycb «3104MHM NPOTU YKNAZY CIMEMHMX BIAHOCUH i iH-
TepeciB HEMOBHONITHiX» OKpeMo (YHKUioHYOTb CT. 174 KK
«YXMNeHHs 6aTbKiB Bif yTpUMaHHS AiTer abo BiflIKoayBaH-
HA BMTPAT AepyKaBM Ha YTPMMaHHA AiTel, AKi 3HaxoamMamcs
Ha Aep)aBHOMY 3abe3neyeHHi» Ta cT. 175 KK «YxuneHHs
AiTen Big yTpuMaHHS 6aTbKiB» [12]. 3a UMMM HOpMaMM, fK i
3a KpUMiHa/IbHWUM 3aKOHOAaBCTBOM Pecny6niku KasaxcraH,
HacTae BignoBigasbHICTb y pa3i TaKoro yXmMaeHHA Ha CTPOK
noHaj Tpbox micAuiB npoTtarom poky. Y rnasi XVII Kpu-
MiHafbHOro Kogekcy JlaTBicbKoi Pecny6nikm «3104MHHi
JifAHHA NpOTU CiM’T i HEeNOBHONITHIX» po3MmilleHo cTaTTio
170 KK, akot nepeabayeHo BignoBiganbHiCTb 3a 3nicHe
YXW/IEHHA Bif 3a6e3neyeHHs M YTPMMaHHA CBOIX 6aTbKiB,
Ainis i 6abycb, AiTeM, OHYKIB Ta iHWMX 0OCi6, AKLO TaKMM
060B’A30K MOK/JAZE€HMI BUPOKOM Cyay abo MOCTaHOBO
cyay [13]. BianoiaHi HOpMM icHytOTb i B KpMMiHanbHOMY
3aKOHOZABCTBI iHWKMX KpaiH Aa/ibHbOro Ta G/IMKHBOro 3a-
PYGiIXKA. Mix TUM, 3apy6iXKHUIM 3aKOHOAABELb NO-Pi3HOMY
BMpilLy€E Npo6aemy 3axXMCTy AOCAiAXKYBaHMX CYCMiJIbHUX
BiAHOCUH. Mo-neple, ueM pisHOBKUA NPOTMMNPaBHMX AifiHb
BiHOCMTbCA 10 CAMOCTIMHOIO PO3A4iy «3/104MHU NPOTH CiM”i
Ta HEMOBHONITHiX», a OTXKe, BiJOKPEMJIIOETbCA 3aKOHO4aB-
LIeM Y CAMOCTIMHMM 06’ EKT KpUMiIHANbHO-MPABOro 3aXmCTy,
L0, Ha Hall Nornag, € BipHMM; No-apyre, 3apy6ixkHMM 3aKo-
HOZaBCTBOM YCTaHOBJIIOIOTLCA YiTKi YacoBi Mexi, npoTArom
AKUX JAOCNiAXKYBaHi HEBMMAATM BBAXKAOTbCA 3/IO4YMHOM, LLIO
TaKOX 3aC/lyroBY€E Ha yBary; no-TpeTe, B OKPeMMX KpaiHax
CBiTYy 3aXMCT MaMHOBMUX CIMEMHMX BiJHOCUH 3[iMCHIOETLCA
OO LWIMPLLOTO, HiXK AiTM Ta 6aTbKM, KoNla Cy6’eKTiB CiMen-
HUX BiAHOCMH. 3a3Hay4eHi NMTaAHHA 3aC/TyroByOTb Ha Gi/bLu
JeTa/lbHu1IM aHani3 i NnoTpebyoTb ypaxyBaHHA Mig yac yao-
CKOHaJIEHHA BiTYM3HAHOI0 KPMMiHa/IbHOrO 3aKOHOABCTBa,
OCKi/IbKM 3 MOJIOXKEHb CIMEMHOro 3aKoHOZABCTBa YKpaiHu
TaKOX BMMAMBAE: MO-Meplue, Wo ciMenHi BigHOCKMHM Ta
JOWUTUHCTBO € OKPEMWMM - BaXK/IMBUMM CYCMiJIbHUMM BiJHOCH-
HaMu, no-apyre, Ail0YMM CiIMEMHUM 3aKOHOAABCTBOM NPaBo
Ha maTepiasibHe 3abe3neveHHa nepef6ayeHo AnA 6inbl
LUIMPOKOro Kosa Cy6’eKTiB CiMEMHMX BiAHOCHH.

3 HaBeAeHOro MOXHa AiMTW BMCHOBKY, WO iCHyto4i B
YKpaiHCbKOMY KpMMiHa/IbHOMY 3aKOHOAABCTBI B Aitouni pe-
JAakuii npaBoBi HOpMM CT. 164 Ta 165 KK YKpaiHu He noBHO
Mipolo 3axMLaloTb MaMHOBI CiIMEMHi BiAHOCMHM B YaCTMHi
YTPMMaHHA OHWUMM YneHamm Cim’T iHwmMMK. Tak, BignoBigHO
[10 YnHHoro CimerHoro KoaeKcy YKpaiHu KoJ10 YeHiB cim’i,
LLIO MAOTb MaMHOBI CiMeNHi 060B’3KM, € 3HAYHO LUMPLLMMM.
Hanpuknag, 3a ct. 75 CKY gpyxmHa, 40N10BiK NOBUHHI MaTe-
piasibHO NiATPMMYBaTH OAMH oAHOrO. [paBo Ha YyTPUMaHHA
(aniMeHTU) Ma€e ToM i3 NOAPYKKSA, AKMM € HEMpPaLEe3AaTHUM,
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notpebye mMatepiasibHOi 4OMOMOrM, 3a YMOBM, LLO ApYrui
i3 MOAPYXKA MOXKe HaZaBaTu maTtepiasibHy fonomory [3].
Cratteto 91 CKY HagaeTbcA nNpaBo Ha YTPUMaHHSA XiHKKU Ta
4onoBiKa, AKi He nepebyBaloTb y WAGI Mix coboto, ane
TPUBa/IMM Yac NPOXKMBaIM ofHieto ciM’eto. Tol i3 HKX, XTO
CTaB Henpawue3JaTHUM NiJ Yac CMiJIbHOro NPOXMBaHHA, MaE
npaBo Ha yTpUMaHHA BignosiaHo go ctarti 76 CKY [3]. Crar-
TAMM 265-274 yCTaHOB/IIOIOTLCA MaMHOBI CiMENMHi 060B’ A3KM
iHWKxX yneHiB cim’i. Hanpuknag, ct. 265 CKY nepeabava-
€TbCA 060B’A30K 6abu, Aifa yTpMMyBaTM BHYKiB; CT. 266
CKY - 060B’A30K OHYKiB, MpaBHYKiB yTpMmyBaTh 6aby,
Aifa, npababy, npaaiza; ct. 267 CKY - 060B’A30K Mo yTpu-
MaHHIo 6pariB i cectep; cT. 268 CKY - 060B’A30K Mayyxu,
BiTYMMa YTPMMYBATHU NajyepKy, NacuHKa; cT. 269-275 CKY
- 060B’ A30K iHLWMX OCi6 yTpuMyBaT AnTHHY [3]. OTXe, KpU-
MiHa/IbHO-NpaBoBa 0XOPOHA MaMHOBMX CIMEMHMX BiIAHOCKH Y
YaCTMHI YTPUMaHHA OLHUMM YeHaMM CiM’T IHWMX nwe Ha
niacTasi cT. 164 Ta 165 KK € ABHO He10CTaTHbOW, OCKiNbKM
BOHa 3a/IMLUAE N03a MEXKaMM TaKOi OXOPOHM BiIHOCKHM, LLIO
BMHUWKAIOTb 3 MPMBOAY YTPUMAHHA iHLWMX, KPiM HEMOBHO-
NiTHIX, HenpauesaaTHMX AiTen i HenpauesaaTHMX 6aTbKiB,
oci6. 3 MeTol BZLOCKOHANEHHA CTPYKTYPU KpMMiHaNbHOro
3aKOHOZABCTBa Ta 3 ypaxXyBaHHAM BaXK/IMBOCTi TaKMX Cy-
CMifIbHMX BiIAHOCMH, AK CiM’A Ta HEMOBHOITHI, y MeXax
po3ainy 5 KK YkpaiHu Mae npaBo Ha icHyBaHHA CaMOCTiMHUIM
BUZAOBWM 06’ €KT «3/104MHM MPOTH CIM’T Ta HEMOBHOMITHIX>,
B AKOMY MaloTb OYTW 30CEpEeAKEHMMM He NuLIe OMnMucaHi
KPMMiHa/IbHi HOPMM, a M iHLLI, L0 3aXMLLIA0Tb AOC/iAXKYBaHi
cycninbHi BigHOCKMHM. KpiMm uboro, y pamkax BignosigHoi
KpMMiHa/NIbHOT HOpMM MOTPEGYOTb BCTAHOBJIEHHA 4acoBi
MeXi, 3a NepeBMLLEHHA AKMX MA€E HacTaBaTM KpMMiHasibHa
BiAMNOBiAaNbHICTb 3a HEBMKOHAHHA MaMHOBMX CiMEMHMX
BiZIHOCMH. 3 ypaxyBaHHSAM Cy4aCHWX CoOLiasbHWX peanii i
3 METOK BJOCKOHaJIEHHA KPMMiHa/IbHOrO 3aKOHOZAABCTBa,
y aitounit pegakuii KK notpebye aekpumiHanisauii Bigno-
BifjasnbHoCTi 3a cT. 164 Ta 165 KK, a 3amicTb HMX noTpi6HO
nepeacaunTh €AUHY HOPMY, B AKiM HEoBXiaHO BCTAHOBMTM
€AMHY KpMMiHa/bHY BiANOBifasbHICTb 3a 3/1iCHe YXUIEHHA
noHaz TpbOX MicAuiB Big cnnatM KowTiB Ha yTPUMaHHA
Y/IeHiB CiM’T, YCTAHOBNIEHUX PillEHHAM Cyay.
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3BI/IbHEHHA Bl BIABYBAHHA NMOKAPAHHA BATTHUX

XIHOK | )KIHOK, AKI MAIOTb MAJIOJIITHIX AITEM: OKPEMI

ACMNEKTU BAOCKOHAJZIEHHA YYHHOIO KPUMIHAJZIbHOIO
3AKOHOZABCTBA

Y cmammi po32aaHymo ocobausocmi KpUMiHA/IbHO20
npasocyodoa cmocosHO cneyugiyHoT Kame20pii 3acydxeHux
JKIHOK, AKi € Ba2zimHUMU abo mMaromb MasioNimHix dimed.
Asmopom aHanizytombca npobiemu BU3HA4YeHHA NPasosoi,
coyiasbHOi cymHocmi, Ha3su, niocmas 3acmocys8aHHA,
npasoso2o cmamycy 3acyOKeHoi XiHKu nid Yac icnumosozo
CMPOKY, NPasosux Hacaiokig 8iobymmsa sunpoby8aHHS.

Knroyosi cnosa: 38i/bHeHHA 8i0 8i06YB8AHHA NOKAPAH-
HA; BUNPOBYBAHHA; 3aCyOKeHi Ba2imHi XiHKU; 3acyoKeHi
JKiHKU, fKi mMaromb dimeli 8ikom Jo ceMu poKig; Kpumi-
HaJ/ibHe 3aKoHOJascmao.

B cmambe paccmompeHbl 0co6eHHOCMU Y20/108HO20
npasocydus 8 omHoweHuU cheyuguyeckol Kamezopuu
OCY)KOEHHbIX XeHUUH, Komopble ABASoMCs 6epemMeHHbIMU
usu umerom masosemHux demeli. ABMoOpoM aHaau3upy-
tomcAa npobaembl onpedesieHus npasosol, coyuasbHol
CyujHoCmu, Ha3B8aHUA, OCHOBAHUL NpUMEHEHUS, NPasoB80o20
cmamyca oCYyXKOeHHO20 KeHWUHbl BO BpeMs ucnbima-
meJ/IbHO20 CPOKA, npasosbix nocsedcmauli omb6bi8aHus
ucnbimanus.

Knw4desble csosa: ocsoboxdeHue om ombbiBaHUSA
HAKa3aHus; ucnbimaHue; ocyKOeHHble 6epeMeHHble
JKeHUWUHbI; OCY)XOEHHbIe JXeHWUHbI, umerwue demeli 8
so3pacme 9o cemu jsiem; y20/108HOe 3aKOHOOame/1bcmso.

In the article the peculiarities of criminal justice for
specific categories of convicted women who are pregnant
or have young children. The author analyzes the problem
of determining the legal, social nature, names, grounds
for the application, the legal status of convicted women
during probation, serving legal effects test.

Keywords: exemption from punishment; test; convicted
pregnant women; convicted women with children under
seven years; criminal legislation.
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AKTyanbHicTb 06paHOi TEMM BiJTBOPIOETLCA B TOMY, LU0
3@ YUHHMM KpMMiHa/IbHWMM 3aKOHOAABCTBOM 3Bi/IbHEHHSA Bif,
Bifi0yBaHHA NOKapaHHA 3 BUNPOOYBaHHAM BariTHUX XiHOK Ta
XKIHOK, fIKi MatoTb ZiTen BiKoM o cemu pokiB (cT. 79 KK),
Ta 3Bi/IbHEHHA BiA BiAGYyBaHHA NMOKapaHHA BariTHMX XiHOK
Ta KiHOK, SIKi MaloTb AiTel BiKOM O TpbOX pokiB (cT. 83
KK), - ue eanHi KpuMiHanbHO-NpaBoBi iIHCTUTYTH, iCHYBaHHA
AKMX 0OYMOBJIEHE CaMe MPUPOLHUMM CoLiasbHO-AeMorpa-
diYHMMM 0COBIMBOCTAMM 3aCYAKEHOT XKiHKM.

IcTopryHO came ouiHKa e(eKTUBHOCTi BMKOHABYOT Mo-
NiTUKW Jep}KaBM, HaJieXHa yBara A0 CTyrneHs HeraTMBHMX
HacNiZKiB BiAGYBaHHS 3aCyAXKEHOL0 KiHKO, KA € BariTHO
Ta Ma€ nNpu cobi ManoniTHIO AUTWUHY, MOKapaHHA Yy BUAi
no36aB/ieHHA BOMi 06YMOBM/IM CBOIO 4acy Heob6XiAHICTb
YHECEHHSA 3MiH Y MOPAZAOK Ta YMOBM BUKOHAHHA Ta Bifj0yBaH-
HA LUbOro AOCMTb CyBOPOro NMOKapaHHA (CnoyaTky Ha piBHi
eKcnepuMMeHTabHOT anpobalii). 3 no3uuii cborogeHHs
MaEMO BM3HATH, L0 HaNpsM 6yB 06paHuii NpaBM/IbHO: Bij
CYBOpMX NPaBOO6MEKEHb 0 6iNbL MiNbroBMX YMOB Y BCiX
cepax KUTTEAIANBHOCTI 3aCyXKEHMX XKIHOK; Bif 3arasibHMX
[0 cneuianbHMX BUAIB 3BiIbHEHHA Bif, BifOyBaHHA Npu3Ha-
YeHOro CyZloM NoKapaHHA. BUTOKKM po3rnsafyBaHMX iHCTM-
TYyTiB NOB’A3yBaMCA MLLE 3 IXHIM 0COBIMBMM COLLia/IbHUM
3HAYEHHAM, HamMaraHHAM 3apaju AMTHMHM Ta i MalMByTHBOIO
MaKCHMaJ/IbHO 3MEHLLMTU 06CAT AEPKABHOI0O NPMMYCY LLIOAO
1i MaTepi. 3aKoHOAaBeLb peanisyBas LieM Hanpsm, BUSHAUMB-
wu B 1994 p. ABa HOBUX KPUMiHa/IbHO-MPaBOBUX IHCTUTYTH,
AKi 3aCTOCOBYBa/IMCA Ha Pi3HMX CTafifx KpUMiHasbHOro
npaeocyaas. Biactpoyuka BMKOHaHHA BUPOKY Ta BiCTpoOYKa
Bifl0yBaHHA NoKapaHHA (4. 2 cT. 461 Ta cT. 462 KK 1960 p.)
HaZaBasla MOX/IMBICTb MEBHiM KaTeropii 3acyaMKeHux i-
HOK 3a HaABHOCTi CTaHy BariTHOCTi Ta MasoAiTHbOT AUTHUHMU
He BiabyBaTM NpM3HayeHe CyJ0M MOKapaHHA, a OTXKe, He
noTpansiATK Ao B’A3HMUi. Y pa3i Bif0yBaHHA NpM3HAYEHOr0
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