OpraHisauilHo-npaBoBi acneKkTH

AOCYZ0BOrro C/liAcTBa

BoaHo4ac Heo6XiAHO HAro/JIoCMTH Ha TiM 06CTaBMHI,
O onepaTMBHO-PO3LWYKOBA AifNbHICTL i KpUMiHANbHMI
npouec - ue uinicHi couiasbHO-NpaBoOBi YyTBOPEHHA, AKi
MaloTb CBOK iHAMBIAyasibHYy BHYTPilIHIO CTPYKTYpy [6].
OfHak onepaTMBHO-pO3LIYKOBa JiA/IbHICTb 3a/IMWAETHCA
nepeiyMoBO KpMMiHabHOro npoLecy, Lo BUKOHYE B OC-
TaHHbOMY iHdOpMaLiMHy dDYHKUi, Ta, 3 OrAA4y Ha CNpUM-
HATTA KpuMiHanbHMM npouecyasibHMM KOAEKCOM YKpaiHM
HEerlaCHUX CNig4umX (PO3LLYKOBMX) Ail, CTA€E MOro CKAAZ0BO0
B JOCNiAXeHHi 3104mHiB [7].

3a3HayeHi TeopeTMYHi NO0KEHHSA LWO0 ONepaTMBHOIO
MOLWYKY, @ TaKOX aHani3 BiAnoBiAHOT Cy4YacCHOT NMPaKTUKM
onepaTMBHMX MiApO34iniB Ta YMHHOrO 3aKOHOAABCTBA,
[03BOJIATb 3pOOMTM BUCHOBOK, LU0 3a3HayeHy KaTeropito
MOXHa po3rniagatu He TilbKM AK nodatkoBy dopmy OP/,
a we i AK enemMeHT iHdopMaLiMHOro 3abe3neyeHHs poscii-
ZlyBaHHS 3JI0YMHIB Y MOro HernacHiM Ym rnacHif opmax.
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OCOBJIMBOCTI A0CYZ0BOIr0 PO3C/IIAYBAHHA MPU
3ACTOCYBAHHI 3AX0A1B MPUMYCOBOIO MEAUYHOIO
XAPAKTEPY 3A HOBUM KINK YKPAIHU

Cmammio npucsAaYeHo po32/1a0y NUMAaHb 0cobausoc-
mel KpUMiHa/IbHO20 NPOBAJKEHHA W000 3aCMOCYBAHHA
3axodiB npumycoso20 Medu4yHo20 xapakmepy. Y cmammi
HaseOeHO aHaji3 YUHHO20 3aKOHOOAscmsa, AKe pezyJ/loe
make nposad:keHHsA. Po32/1aHymMo xapakmepucmuky sudis
po3nady ncuxiyHoi dianbHocmi, AKi cnid spaxosysamu
npu nposedeHHi 0ocydosoeo po3caidysaHHA. BuzHavyeHo
OCHOBHi pucu, Wo Xapakmepusyms po3caidysaHHA npa-
B0ONOpYWeHb, BYUHEHUX 0C06aMu, AKUX BU3HAHO Heocyo-
HUMU. BHeceHo npono3uyii npo 8OOCKOHA/NIEHHA YUHHO20
3akoHodascmaa.

Knro4vosi cnosa: docydose po3cnidysaHHA, 3axodu
npumycos8o20 MeduYHo20 Xxapakmepy, HeocyoHiCmb.

Cmambsa nocsAujeHa pacCMompeHuUo B0Npocos8 0CObeH-
Hocmel Y20/108H020 NPoU3B800CMBA O NPUMEHEHUU Mmep
npuHydume/ibH020 MeOQUUYUHCKo20 Xxapakmepa. B cmamee
npoaHaau3uposaHo delicmsyujee 3aKoHooame/ibCmao,
Komopoe pezyiupyem makoe npouzsoocmso. Paccmompe-
Ha xapakmepucmuka sudos paccmpoticmsa ncuxuyeckoll
deamesibHOCMU, Komopble csedyem y4yumbi8ams Npu
nposedeHuu docydebHo20 paccnedosaHus. OnpedesieHbl
OCHOBHbIEe 4Yepmbl, xapakmepu3yluwue pacciedosaHue
npasoHapyweruli, cosepuweHHbIX UYamu, NPU3HAHHbIMU
HesmMeHAeMbIMU. BHeceHbl npedsioxeHua o6 ycosepuueH-
cmsosaHuu delicmayowe2o 3aKkoHooame/ibCmaa.

Kntouesble cnosa: docydebHoe pacciedosaHue, Mepbl
npuHyoume’sibHo20 MeOUUUHCKO20 XapaKkmepa, HeBMeHsAe-
Mocmeb.
© K.A. CapyikoBa, 2015

Cad4ikosa K. A.
The article is devoted to consideration of questions
of features of criminal proceedings on the application
of measures of a coercive medical nature. The article
summarizes the analysis of the current legislation, which
regulates such proceedings. The characteristics of kinds of
mental disorder, which should be taken into account during
the pre-trial investigation are discussed. The basic features
that characterize the investigation of offenses committed
by the mentally incompetent persons are identified.
Proposals to improve current legislation are introduced.
Keywords: pre-trial investigation, measures of a
coercive medical nature, mentally incompetent

Monepea)eHHA He6e3neyHux AiM MCMXiYHO XBOPMX,
aNKoroikiB, HAPKOMaHiB € CEpMO3HOL0 CoLliabHO Npobie-
MOI0, Y BUpilLEeHHi AKOT 6epyTb y4acTb NCUXiaTpH, IOPUCTH,
CniBpo6iTHMKKM OpraHiB BHYTPILLHIX cnpaB, NPOKypaTypu 1
cyay. o6 nonepeant Ui Hebe3neyHi Aii KpUMiHaNbHUM i
KpUMiHa/IbHUM npouecyasibH1M 3aKOHOAABCTBOM nepesba-
YeHOo BUAM Ta NOPALOK 3aCTOCYBAHHSA NMPUMYCOBMX 3aXO0ZiB
MEeJAMYHOro XapakTepy.

CyTTEBWI BHECOK Y BMPiLLUEHHS TEOPETUYHMX i NpaKTMy-
HWUX NPO6/IEM, MOB’A3aHMX 3 MPOBAJKEHHAM Yy CrpaBax npo
3aCTOCyBaHHA NMPUMYCOBMX 3aX0ZiB MEANYHOMO XapaKTepy,
3po6unm y cBoix npausx H0.B. bayniH, C.M. bnarogup,
B.M. BbypaiH, t0.M. I'powesui, H.l. F'ykoBcbKka, M.M. Ja-
BMaoB, A.A. Ay6uHcbkui, M.O. KapneHko, B.T. ManapeH-
Ko, A.A. Mupcbkui, B.B. Hikonok, .M. OMenbAHEHKO,
3.4. CmiTieHko, C.M. CTaxiBCbKMM Ta iHLWIi aBTOpU. Ha piBHi
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OpraHisauilHo-npaBoBi acnekTh

AvcepTauiMHUX po6iT Ha 3406YTTA HAYKOBOIrO CTYMEHS KaH-
auzarta lpUaMYHMX HayK KpMMiHanbHO-NpaBoBi Npobaemm
OCYAHOCTi, 0BMEXKEHOT OCYAHOCTi Ta HEOCYAHOCTi AOCNIAXKY-
Bann T.M. lpuxogbko (2001 p.), B.B. JleHb (2003 p.),
0.B. 3ariues (2006 p.). C./. LWapeHko (2000 p.) 3aiMcHUNa
J0CNiJyKEHHA KpUMiHaNbHO-NpoLEeCyabHUX NPo6/iem 3acTo-
CyBaHHS NPMMYCOBMX 3aX0iB MeANYHOro XxapakTepy. OgHak
HOBEJIM KPUMiHa/IbHOrO MpoLecyasbHOro 3aKOHOZaBCTBa
BMMaratoTb TEOPETMYHOIO NMEePEeOCMUC/IEHHA HasABHOI Teo-
peTuyHoi 6a3u, Ta po3rasgy 0Co6/IMBOCTEN KpUMIHANBHOTO
NpoBaZKEHHA CTOCOBHO 3a3Hau4eHoi KaTeropii ocib.

Mo-nepwe, cnig 3asHayMTH, WO NPMUMYCOBi 3axoam
MeJMYHOro XapaKTepy - Lie 3aX04M epPKaBHOro Npumycy,
LL|0 3aCTOCOBYHOTLCA CyAaMM [0 0Ci6, AKi BUMHMAM CyCMib-
HO-Heb6e3neyYHi AiAHHA B CTaHi HeocyAHOCTi abo B CTaHi
OCYZHOCTi, ane 3axBopinn A0 BUHECEHHA BMPOKY YM Nij Yac
BifOyBaHHA MOKapaHHSA Ha JlyLLUeBHY XBOPOO6Y, L0 No36aBise
X MOX/MBOCTi ycBigomoBaTH CBOT Ail abo KepyBaTucA
HUMM. Lii 3axoaM He € MOKapaHHAM, He TArHYTb CyAMMOCTI
M He nepecnifyloTb METW BUMPABJ/IEHHS, a 3aCTOCOBYOTLCS
ANnA niKyBaHHA Ta couiasibHOT ajanTauii AyleBHO XBOPMX,
3ano6iraHHA BYMHEHHIO HYMMM HOBMX CyCMiJibHO-He6e3ney-
HWUX AiAHb, @ TaKOX /19 OXOPOHM iX cammx [3, 8].

BoHM 3aCTOCOBYOTHCA HE3aEXKHO Bif 6axKaHHA XBOPOro,
MOro 3aKOHHMX NPeACTAaBHUKIB UM POAMYIB, 3MIHIOTLCA M
NPUMNMHATBCA Anwe cygom [5, 32].

3aKoHOM nepefbayeHo Taki MPUMYCOBi 3ax0au Meamny-
HOro xapakTtepy:

a) noMmilleHHs B NcuxiaTpuyHy NiKapHIo 3i 3BMYAMHUM
HarI910Mm;

6) MOMILLEHHA B MCUMXiaTPUYHY JiKapHIO 3 MOCUNEHMM
HarI90Mm;

B) MOMillEHHA B NCMXiaTPUUHY JliKapHIO i3 CyBOPUM
Harnsgom [4].

BianosigHo a0 KpumiHanbHOMo npouecyanbHOro KogeKCy
YKpainum (gani - KMNK) niactaBamu 3acTocyBaHHA NMPMMYCOBUX
3axoAiB MeAMYHOro XapaKTepy €:

1) HaABHICTb CycnibHO HEGE3MEYHOro AifAHHA, nepea-
6ayeHoro 3aKkoHOM YKpaiHu Npo Kp1MiHaibHy Bignosigab-
HicTb [2];

2) joBEAEHICTb BUMHEHHSA LIbOr0O AiSIHHA AaHOK 0C06010.
BignosiaHo ao 4. 3 cT. 513 KIK, y pa3si BCTAHOB/IEHHS 06-
CTaBMH, AKi BKa3yloTb, WO CYCMiJIbHO HeGe3neyvyHe AifHHS,
KpUMiHa/IbHe NpaBOMNoOpYLUEHHSA He BY10 BYUNHEHO abo BYM-
HeHO iHLIOK 0CO6O0l, a TaKOX AKLLO He AOBeAEHO, Lo LA
0Cco06a BUMHMIA CYCMiJIbHO HEGE3MeYHe AiAHHA, KpMMiHalbHe
NpaBoMNOpYLUEHHSA, CyZ NMOCTaHOBJIAE YXBasy Npo BiAMOBY B
3aCTOCYBaHHi MPUMYCOBMX 3ax0ZiB MEAMYHOr0 XapakTepy
Ta 3aKpMBAE KPMMiHa/IbHE MPOBaJKEHHS;

3) BCTaHOBNEHHA TOro (haKTy, WO 0Cco6a B MOMEHT
BUYMHEHHSA CYCNiZIbHO HEGE3MEYHOr 0 AiiHHA Gya B CTaHi He-
OCYZHOCTi, YM 3aXBOpina nicas Lboro NCcMxivyHoK XBOPOGOLO,
AKa BMKJIlOYAE 3aCTOCYBaHHA KPMMiHa/IbHOTO NMOKapaHHS;

4) BM3HAHHA Li€ET 0COOM HeBEe3MNEeYHOo A/1A CYCninbCcTBa
BHAC/iAOK Ti XBOPOG/IMBOro CTaHy i XxapakTepy BYMHEHOrO
Heto AianHHa [1].

BigcyTHicTb xo4ya 6 OogHi€T 3 UMX MigcTaB He AaEe cyay
npaBsa 3acToCcoByBaTH BKa3aHi 3axoau. KIMNK nepegbavae, Lo
KO/IM Mif, Yac JOCYA0BOro po3c/igyBaHHA GyAyTb BCTAHOB-
NeHi nigcTaBu ANA 34iMCHEHHA KpMMiHA/IbHOMO NPOBA/KEH-
HA WOJO 3aCTOCYyBaHHA NMPUMYCOBMX 3axofiB MeAUYHOro
XapakTepy, Cliguui, NpPOKypop BMHOCKMTb MOCTAHOBY MPO
3MiHYy MOpSAAKY A0CYAOBOr0 pO3C/NiflyBaHHA M MPOJOBXKYE
MOro 3rilHo 3 NpaBW/IaMM, BCTAHOBIEHMMM 3aKoHOM [1].

OCHOBHOIO NepesyMOBOK NMPOBUHM NPaBOMOPYLUHUKA €

AOCYyZ0BOro caigcrea

OCYAHiCTb, TOOTO 34aTHICTb 0COGM BipHO PO3yMiTH CYyTHICTb
CKO€EHOI Aii, ycBigomatoBaTH ii Hacnigkm ansa cebe, otouy-
HOUMX, CYCMi/IbCTBA 3arasioM, a TaKOX MOXJ/IMBICTb KOHTPO-
JoBaTH CBOI Aii, KepyBaTM HMMMK. 3 LMX NO3MLUiM ocoba B
KOXXHUM MOMEHT MOBMHHA YCBiZJOM/IOBATH, WO CamMe BOHA
po6uTb, i AK Cy6’EKT NpaBa NOBUHHA HECTM BiANOBiAAIbHICTb
3a KOXHY CBiJOMO BYMHEHY Jil0, WO TArHe 3a co6ot HopH-
ZAMYHO 3Ha4YMMI Hacnigku. Lle o3Havae po3ymiHHA cy6’eKToM
npaBsa A03B0J1iB i 3a60POH, fKi € B 3aKOHi, Ta MPUCTOCYBaHHA
[10 HUX CBOET noBeAiHKK. OTXKe, WobK ByTH Cy6’EKTOM npa-
BOMOPYLUEHHA - OCY/ZIHOK, 0CcOb6a MOBMHHA MaTh (DaKTUUHY
MO/IMBICTb MpaBM/IbHO OLiHIOBAaTM 0GCTAHOBKY, B AKiM
3/IMCHIOIOTbCA OPUAMYHI Aii, YCBIAOMIOBATH X CYTHICTb i
pO3MopAAKATUCA HUMM.

Y pa3i BUMHEHHA 0C060l0 KpUMiHa/IbHOMO NpPaBoMopy-
LUEHHA B CTaHi HEOCYAHOCTi, BOHA He € Cy6’ EKTOM 3/104MHY,
a i aii cnig kBanidikyBaTn AK HebesneyHi Aii ncuxiyHo
XBOpOi 0C06M. HasaBHiCTb NcuxiyHMX po3nafiB no3baBnse
JIOAUHY MOXKJIMBOCTI NMpaBWJIbHO PO3YMiTM M ouiHIOBaTH
CBOi BYMHKM, @ TaKOXK KOHTPOJIOBATU 1 HampaBiATU CBOKO
noseaiHky [6, 29-30].

HeocyaHicTb Ma€e Micue npy HaABHOCTI BOX KpUTEPiiB:
MeAUNYHOrO i IpUANYHOrO.

Meauunmit (6i0N10riYHUIM) KpUTEpid XapaKTepu3yeTbCs
HaABHICTIO B 0COOM OAHOro 3 TakKMX pi3HOBWUAIB po3nagy
ncMxiyHoi AiANbHOCTI, AK XpoHiYHa XBOpo6a, TMMYacOBMM
po3/1aj, AyLIEeBHOI AifNbHOCTI, CIaboyMCTBO Ta iHLIMIM XBO-
POG/IMBUIA CTaH:

a) XpoHiyHa AyweBHa XBopoba - Le TPYAHO BUIIKOBHE
NcuxiyHe 3aXBOPIOBAHHS, L0 MA€E TPMBAJIMM XapaKTep i TeH-
AEHLi0 0 HApPOCTaHHA XBOPOGMBUX ABMLY: LIM30MDPEHis,
eninencia, nporpecywymi napaniy Ta iH.;

6) TMMYaCcoBMI po3aaj AyWEBHOT AiANbHOCTI - Le ncu-
XiyHe 3axBOpIOBaHHA, fIKE XapaKTepWU3YETbCA PanTOBUM
NoYaTKOM, WBUAKMM PO3BMTKOM, BiJHOCHO HETpMBa/IMM
NPOTiKAHHAM i 3BUYAMHO 3aKiHYYETLCS MOBHMM OZYYKaHHAM
0CO6M: TOCTPUIM aNKOrOJIbHMM MCMX03, PEeaTMBHUM CTaH
(XBOPOG/MBMIA pPO3N1aJ BHAC/IJOK TAXKOro AyLIEBHOr0
NnoTpACiHHA), TaK 3BaHi BMHATKOBI CTaHM (NaToJioriyHe
cn’ AHIHHA, NaToNoriYHMIM edeKT TolL);

B) CNAaGOYMCTBO - Lie BPOAMKEHWM UM HABYTUM y paH-
HbOMY JMTMHCTBI 260 K TaKMM, L0 PO3BMHYBCSA BHACMiA0K
AKOro-He6yab MCUXIYHOrO 3aXBOPHOBAHHS, XBOPOG/IUBUIA
CTaH NCUXIKK, SKUIM XapaKTEPU3YETbCA HEMOBHOLLIHHICTIO po-
3YMOBOI Aif/IbHOCTI (i4ioTis, iM6euunbHicTb, Ae6iNbHICTD);

r) iHWMIA XBOPOBMBMIA CTaH - Lie BaxKKi hopmu ncmxo-
natu, AyWeBHi po3naau, BUKIMKaHI iHdeKLiMHMMM 3axBo-
PIOBaHHAMM, aHOManiT NCUXiKM B TIYXOHIMMX Ta iH.

FOpUAMYHMI (MCUXONOTiYHMIA) KPUTEPiA HEOCYAHOCTI
OXOMJIE ABi 03HAKM -iHTeNEKTYasIbHY i BONbOBY:

a) iHTeNeKTyasnbHa - ue He34aTHICTb 0CO6M YCBiAOM/IIO-
BaTM CBOT Aii, KOJIM BOHA He po3ymie (haKTUYHOT CTOPOHM
CBOET NOBEAIHKM ab0 HE MOXKE YCBiZOMOBATH 11 CYCMiNIbHOT
Hebe3neKu;

6) BO/IbOBA - Lie HE3aTHICTb KEpyBaTMChb CBOTMU JifAMM,
nepesbavyeHMMM 3aKOHOM AK CyCnisibHO HebesneyHi Ta
KPMMiHa/IbHO KapaHi.

Hanpuknag, npy nipomaHii ocoba He MoXe noaosatm
Henepe6opHOro XBopo6aMBOro NOTAry Ao nignanis, xoya M
pO3yMi€ CycninbHO HEGE3NeYHMIM XapaKTep CBOET MOBEAIHKM.

Ana HasBHOCTI HOPMAMYHOIO KpPUTEPitl0 HEOCYAHOCTI
[OCTaTHbO OZHI€T 03HAKMU - iHTENEKTyasIbHOT YU BOJIbO-
BOT [7, 364].

Hoeuit KMK, Ha nepLmi nornag, He MiCTUTb BKasiBOK
Ha 0COo6./IMBUIA MOPSAAOK NPOBEAEHHA A0CYA0BOr0 po3cniay-
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AOCYZ0BOrro C/liAcTBa

BaHHA 32 (haKTOM BYMHEHHA HEOCYJHOKO 0COBOI0 CYCMiJIbHO
Heb6e3neyHoro AiaHHA. OJHaK 3a 3MiCTOM HOPM, BiANOBiAHO
[10 AKMX 3AiMCHIOETLCSA KPMMiHa/IbHE MPOBAKEHHSA, MOMXK/IU-
BO BMIIIMTU OCHOBHi pUCM, NpUTaMaHHi po3caigyBaHHIO y
cnpasax Nnpo CycniJibHO HebGe3neyHi AigHHA 0Cib, BU3HAHUX
HEeoCyAHNMM:

1. Take po3cnigyBaHHA NPOBOAMTLCA 3a 3ara/ibHUMM
npaBunamMu 6e3 Oyab-AKMX BMHATKIB, O MOMEHTY BCTa-
HOBJIEHHA (PaKTy MmaTtoJiorii NCUMXiYHOro CTaHy OCO6M, AKa
BYMHMIA CYCMi/IbHO HeBe3neyHi AiaHHA.

Y peakux BUNagKkax ciilMOMy UM NPOKYPOPY MOXKe 6yTh
BiJOMO, WO cycninbHO Hebe3neyHy Aito, nepeabayeHy KK,
BUMHMB AYLLEBHOXBOPMM. HasBHICTb TakMX AaHWX 30608’ A3yE
X BHECTM BignoBigHi BigoMocTi o €AMHOro peecTpy Aocy-
JOBMX pO3C/iyBaHb Ta po3mnoyaTh NpPoBaJKEHHA.

McUXiYHUM CTaH TaKoi 0CO6M BCTAHOB/IOETHCA MCMXia-
TPUYHOI eKcnepTu3oto (cT. 242, 509 KIK). BignosigHo ao
cT. 20 KK ocoba, fika B cTaHi 06MeKeHOT 0CyAHOCTi BUMHMAA
3/104MH, 3a/IMLIAETLCA MOro Cy6’e€KTOM i nignsarae Kpumi-
Ha/IbHiM BiANOBIAANBLHOCTI. MAeTbCA nLLE NPO MOXAMBICTL
NoM’AKLIEHHA MOKapaHHA Ta 3aCTOCYBaHHA MPUMYCOBOIO
3axoj4y MeMYHOro XapaKTepy.

2. Mae psag ocob6amMBOCTeNM NpeaMeT JJoKasyBaHHs Tak,
OKpiM 06CTaBWH, WO MNigNAralTb AOKA3yBaHHI B KpPUMI-
HaJIbHOMY NMpoBaZXeHHi, nepeabaveHmx ct. 91 KK, Bia-
noeigHo ao ct. 505 KMK, y pa3i HeobxiaHOCTi A0AaTKOBO
BCTAHOBJIIOIOTHCA:

a) vac, Micue, cnoci6 Ta iHWi 06CTaBUHU BUYMHEHHA
CyCniZIbHO He6e3neyvyHoro AisHHA abo KpMMiHanbHOro npa-
BOMOPYLUEHHS;

6) BUMHEHHA LbOr0 CYCMi/JIbHO HEGE3MEeYHOro AiAHHA abo
KPMMiHa/IbHOrO MpaBOMoOpYLUEHHSA Lii€l0 0C06010;

B) HasIBHiCTb Y Lli€T 0CO6GM po3/1aay NCUXiYHOT AiANbHOCTI
B MMHYJIOMY, CTYNiHb i XapakTep po3naay NcMxivyHoi giasb-
HOCTi YM MCUXIYHOT XBOPOOGM Ha YaC BUYMHEHHA CYCMi/IbHO
He6e3neYyHoro AisHHA abo KPUMMiHaIbHOMO NMPABOMOPYLUEHHSA
YK Ha Yac AOCYA0BOro po3C/igyBaHHS;

r) noBeAiHKa 0CO6M A0 BUMHEHHA CYCMi/IbHO Hebe3ney-
HOro ZiAHHA a60 KpMMiHa/IbHOTrO NPaBoMNOPYLIEHHS M Micas
HbOrO;

A) Hebe3neyHiCTb 0CO6M BHACTIZOK 11 MCMXiYHOIO CTaHy
ANA camoi cebe Ta iHWKMX 0Cib, a TaKOX MOXKJIMBICTb CNpU-
YMHEHHSA iHLIOT iCTOTHOT LIKO/AM TaKOK 0CO6010;

) XapakTep i po3Mmip WKOAM, 3aBAAHOT CyCMiIbHO He-
6e3neyHMM AiAHHAM ab0 KpMMiHa/IbHUM NMPaBOMOPYLUEHHSIM.

3) 06CTaBMHM, WO NiATBEPAXKYHOTb, WO FPoLWi, LiHHOCTI
Ta iHWe MalHo, AKi mignaraiTb cneuianbHiM KoHdicKalii,
oJiepKaHi BHaC/iJOK BYMHEHHA CYCMiIbHO Hebe3neyHoro
AiAHHA ab0 KpMMiHa/IbHOro MpaBOMOpYLIEHHA Ta/abo €
JlOX0ZaMM Bif TaKoro MarHa, a6o np13Havanmcs (BUKopuc-
TOBYBA/IMCA) AN CXMJIAHHA 0COOM 0 BUMHEHHA CYCMiZIbHO
He6e3MeYHoro AisiHHA abo KpMMiHa/IbHOro NPaBOMOpPYLLEH-
HA, (iHaHCyBaHHA Ta/abo maTepianbHOro 3abesneyeHHs
CycnifibHO He6e3neyHoro AifAHHA abo KpMMiHa/IbHOro
MpaBOMOPYLIEHHS Y4 BUHAropoau 3a Moro BYMHEHHS, abo
€ NpeaMEeTOM CYCMiJIbHO Hebe3neyHoro AisHHA abo Kpu-
MiHanbHOro NPaBOMOPYLUEHHA, Y TOMY YMC/i NOB’A3aHOro
3 iX HE3aKOHHMM 06irom, abo niglyKaHi, BUroTOBJIEHI,
NPMCTOCOBaHi abo BUKOPMCTaHi IK 3aCO6M UM 3HAPAAAA BUM-
HEHHA CYCMiIbHO HeGEe3MeYHOro AiHHA abo KpMMiHa/IbHOro
npasonopyLeHHs [1].

3. KpvMmiHanbHe npoBajKEeHHA LWOAO0 3aCTOCYBaHHA
NPMMYCOBMX 3ax0ZiB MeAMYHOro xapaktepy, nepeabave-
HUx KIK, 34iMCHI0ETBCA 3@ HAABHOCTI [OCTaTHiX migcTas
BBaXkaTH, LO:

- 0coba BYMHMIIA CYCNifIbHO Hebe3neyHe AiaHHA, nepes-
6aueHe KK, y cTaHi HeocyaHOCT;

- 0coba BYMHUIA KpUMiHa/IbHE NPaBOMOPYLLEHHS B CTaHi
OCYZAHOCTi, ane 3axBopisia Ha NCMXi4yHy XBOpObGYy J10 nocTa-
HOBJIEHHA BMPOKY.

4. Y pa3si HaABHOCTI NiACTaB, HEOOXIAHWMX AN 34IMCHEHHS
KPMMiHaNbHOro NpoBaJXKEHHA NP0 3aCTOCYBaHHA MpUMY-
COBMX 3aX0A4iB MeAMYHOro XapaKTepy, CNifuuii, NpoKypop
BMHOCMTb MOCTAHOBY MPO 3MiHy NMOPAAKY A0CYZ0BOro pos-
cniflyBaHHS M NPOZOBXKYE Moro 3rigHo 3 Bumoramu KIMK [1].

5. KoHcTuTyuiMHe npaBo rpomMajsH Ha KBanidikoBaHy
IOPUANYHY JOMOMOTY B KPUMiHa/IbHOMY NMPOBaZKEHHI W00
3aCTOCYBaHHA NPUMYCOBMX 3aX0AiB MEAMYHOIO XapaKTepy
HabyBa€e NepLIOYeproBOro 3HaYeHHs TOMY, WO MAETHCA NPo
3aXMCT 3aKOHHMX iHTepeciB oci6, AKi cami TakuM 3axucT
3/IMCHUTU HECPOMOXKHI B3arasi, abo xo4a 6 YacTKkoBo [8].
Tomy BignoBigHO Ao 4. 1 cT. 45 Ta n. 5 4. 2 c1. 52 KMNK
y4acTb 3aXMCHMKA € 060B’ A3KOBOID, OCKi/IbKM 0C06a B CUITY
CBOr0 MNCMXIYHOrO CTaHy HE MOXe CAMOCTIMHO 3AiMCHWUTH
CBOE NMPaBO Ha 3aXMCT.

6. XapakTep po3nagy NCUXivyHOi AiANbHOCTI YM NCUXiy-
HOro 3aXBOPIOBaHHSA TaKOT 0CO6M BU3HAYAETHCA BiANOBiAHO
[0 BUCHOBKY CYZ0BO-MNCMXiaTpu4HOi ekcneptmsn (cT. 509
KNK). Cnigyi Ta npouecyasnbHi Aii 3a y4acTo Takoi 0cobum
MOXYTb 6YTM NpoBeAEHi InLLIE TOAT, KOAM Ti NCUXIYHUM CTaH
Le [03BOJISIE.

7. BignosigHo ao ct. 508 KMK go oco6bu, CTOCOBHO
AKOT nepef6avYaEeTbCA 3aCTOCYBaHHA MPUMYCOBMX 3ax0AiB
MeJMYHOro xapakTepy abo BMpillyBasioca NUTaHHA Npo iX
3aCTOCYBaHHA, MOXYTb 6YTM 3aCTOCOBAHi CyA0M 3anobixKHi
3axoam: 1) nepefaHHA Ha MiK/lyBaHHA OMiKyHaMm, 6/1M3bKMM
poaMYaM UM YneHaM CiMm’i, 3 060B’SI3KOBUM NiKAPCbKUM
HarnAgoMm; 2) nomilweHHA Ao ncuxiaTpuyHOro 3aksagy B
YMOBaX, L0 BMK/OYalOTb i He6e3neyHy noBeziHKy. 3ano-
GiXKHi 3aX04M 3aCTOCOBYHOTHCA CYZOM 10 OCOOM 3 MOMEHTY
BCTAHOBJ/IEHHS (PaKTy po3/iagy NCMXiYHOT AiANbHOCTI uM
NCUXiYHOT XBOPOGM. 3 NpMBOAY LbOro CJIiJ 3ayBaXKMTH, LLO
3MiCT 3a3HayeHoi cTaTTi Aewo He Bignosigae ct. 176 KMNK
YKpaiHu, AiKa BU3HAYaE nepenik 3anobixxHMx 3axo4iB. Tomy
J0Li/IbHO BHECTM BiANOBiAHiI 3MiHM 0 3aKOHO1aBCTBaA.

8. Cratta 509 KMK BMMarae 3anyumTtu ekcnepra (eKc-
nepriB) AN1A NMpoOBeAEHHA MCUXiaTPUYHOT eKCnepTmsn y
pasi, AKWO nig 4Yac KpMMiHaNbHOro MpPOBaAKeHHA 6yayTb
BCTaHOBJ/IEHi 06CTaBMHM, AKi JatoTb NiACTaBM BBaXKaTH, LU0
ocoba nif YaC BYMHEHHA CYCMiIbHO HEGE3MEYHOro AiiHHSA
6ysla B HEOCYZHOMY ab0 OOMEXKEHO OCYAHOMY CTaHi, abo
BYMHMIA KPMMiHa/IbHE NPaBOMNOpPYLUEHHA B OCYJHOMY CTaHi,
asie nicia Moro BYMHEHHA 3axXBopina Ha NCcUxiuyHy XBopoby,
AIKa No36aB/sAE T MOXKIMBOCTI YCBiZAOM/IIOBATH CBOT Aii abo
KepyBaTh HMMU. TakMMM 06CTaBUMHAMM, 30KPEMA, €:

1) HasBHiCTb 3riHO 3 MEAMYHUM JOKYMEHTOM B 0CO6M
po3nagy MNCMXiYHOT AiANbHOCTI abo MCMXIYHOrO 3axBOpHO-
BaHHA;

2) noBeiHKa 0CO6M Mif, YaC BUYMHEHHS CyCMisIbHO Hebe3-
neYyHoro AiaHHA abo nicia Hboro 6yna abo € HeaJeKBaTHO
(3aTbMapeHHs CBiJOMOCTi, MOPYLIEHHS CMPUMHATTA, MMUC-
JIEHHSA, BO/i, €MOLiN, IHTeNeKTy UM nam’aTi Tolo).

Y pa3si HeobxigHOCTi 3AiMCHEHHS TpuBasioro crocre-
PEXEHHA Ta JOC/NiAKEHHA 0COOM MOXKe 6YyTM npoBegeHa
cTauioHapHa ncmxiaTpuMyHa ekcneptmsa, 418 YOro Taka
0coba 3a yxBaJlow CNig4oro cyaai, 3a 3BepHEHHAM CTOPOHM
KPMMiHa/IbHOro MpoBaKeHHSA, HanpaBAAETbCA A0 BiANOBiA-
HOro MEeAMYHOr 0 3aKNaZy Ha CTPOK He Ginblue ABOX MicAuiB.

CrauioHapHa ncuxiaTpMyHa eKcnepTu3a npoBOAMTLCA
B NcuxiaTpUUHMX CTauioHapax, Ae CTBOPHTbCA MNcuxia-
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TPUYHI eKcnepTHi KoMiIcii, y cknafi He MeHLW fK i3 TpboX
nikapiB-ncuxiatpiB: rosioBU, YneHa KoMicii, gonosigauya,
AKMIM NPOBOAMTbL CMOCTEPEKEHHA 3a A0C/IAKYBaHO 0CO-
6oto [9, 86].

9. Cratta 511 KIK BM3Hayae, Wo AocyaoBe po3caigy-
BaHHA 3aKiHYYETbCA 3aKPUTTAM TaKOro MpoBaKeHHs abo
CKNIaZIeHHAM KJ/IOMOTaHHA MPO 3aCTOCYBaHHA MPUMYCOBMX
3ax04iB MeAMYHOr0 XapaKTepy. Take BMK/laZleHHA 3a3Haye-
HOT HOPMM BMKJ/IMKAE AUCKYCiMHi MMTaHHSA CTOCOBHO MiAcTaB
3aKPUTTA KPUMiHANbHOIO MPOBAJAXKEHHSA, OCKi/IbKM BOHO
MOe 6yTM 3aKpMUTO TiNbKKM Ha nigcTasi n. 2 cT1. 284 KIMK
(BCTaHOB/MIEHA BiACYTHICTb y AiAHHI CKNagy KpMMiHabHOro
NpaBoOMNOpYyLUEHHS).

AKWO cnigumMi CKNajae KAoMoTaHHA Mpo 3aCTOCyBaH-
HA NMPMMYCOBMX 3axoZiB MeJMYHOro xapaktepy (cT. 292
KIMK), To NpoKypop 3aTBEpAKYE MOro 1 HaACUaE o Cyay.
MpoKypop MOKe CaMOCTIMHO CK/IaCTM KJIOMOTaHHA Mpo 3a-
CTOCYBaHHSA MPUMYCOBUX 3aX0AiB MEAMYHOrO XapaKTepy M
Hagzicnatm Moro Zo cyay B MopsiaKy, nepeabayeHomy Y. 2
cT. 292 KNK. OagHovacHO 3 nepefaHHAM KIOMOTaHHA Npo
3aCTOCYBaHHA NPMMYCOBMX 3aX0ZiB MEAMYHOIO XapaKTepy
Z10 CyZly NPOKYpOp 30608’ A3aHMM NiJ pO3NMCKY HaZaTH Komito
TaKOro K/I0MOTaHHSA M KONito peecTpy MaTtepiasiB A0CyA0BOrO
po3c/ilyBaHHA 3aKOHHOMY MPEeACTaBHMKY Ta 3aXMCHUKY
0CO6M, CTOCOBHO AKOI NepesbayaEeTbCsA 3aCTOCYBaHHA LMX
3axogiB (cT. 293 KIK).

10. [ochTb AUCKYCIMHMMM € MOJIOXKEHHA 4. 3 cT. 503
KMK, BignoBigHO A0 SKMX KpMMiHa/IbHO-NpaBoBa OLiHKa
CyCni/IbHO HE6E3NeYHOro AifHHA, BUMHEHOrO B CTaHi HeoCy -
HOCTi, NOBMHHA 'PYHTYBaTMCA /IMLLE HA BiJOMOCTSAX, AKi xa-
PaKTEPU3YHTb CYCMi/IbHYy He6e3neKy BUMHEHUX Al [10, 64].
Mpu LbOMY He BpaxoBYKOTbCA NonepeaHsa CyaumicTb, dakT
BYUMHEHHA paHille KpMMiHa/IbHOro MpaBoOMopyLIEHHA, 3a
AKMIM 0COBY 3BiNIbHEHO Bifl BiNOBiAa/IbHOCTi a60 NMOKapaHHs,
aKT 3acToCyBaHHA [j0 HET NPMMYCOBMX 3aX0A4iB MEANYHOIO
xapakTepy. JaHi nonoxeHHs cynepevartb BMMoram ct. 509
KMNK, ocKinbku cnif yCTaHOBUTM HasBHICTb y 0CO6M po3/a-
Ay NCUXIYHOT AifNbHOCTI abo NCMXiYHOro 3aXBOPHOBAHHSA.
BBarkaemMo, WO Le NpoTMPiYYA TaKOX Ma€ OGyTM YCYHEHO B
3aKOHOZ,AaBYOMY MOPAAKY.

3a3HayeHi 0Co6MBOCTI NMpoBeAEHHA LOCYZOBOr0 po3-
CNiflyBaHHA WOA0 0Cib, AKi BUMHUAM CYCMi/IbHO-HEBE3NEYHi
AiSHHA B CTaHi HeocyAHOCTi abo B CTaHi ocyAHOCTi, aneo
3axXBOPi/IM 0 BUHECEHHA BMPOKY YM Mif 4ac BifOyBaHHS
noKapaHHA, Ha AyLleBHY XBOPOOY, L0 NM036aBAAE il MOXJ/IU-
BOCTi YCBiAOM/II0BATH CBOI AiT a60 KepyBaTMCA HUMM, MalOTb
6yTH BpaxoBaHi.
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