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BigmkoayBaHHs cnagKOEMISIMM BUTPAT,
SKi He BXOAATb 10 CKJaay CHaJAIMHU

Y ecmammi docaidxucyromecsa eumpamu, ki He 6x00smb 0o ckaady cnadwuuu, ma
nops00K ix eiduKo0y8anHs cNAOKOEMUIMU.

B cmamve MCC/le()leWlC}l p(lCXO()bI, Komopbole He 8x005Mm 8 COCMag HaCﬂeacmea, u
nOp}ZaOKJ Ux eo3meu,eHus HacaeOHUKamu.

This article investigates the costs are not included in the heritage, and the order of
their heirs.

Kimouosi cioBa: criaakyBaHHSI, claAllHa, CaAKOBe MaliHO, BiIIIKOAYBAaHHS BUT-
par.

Ilocmanoexa npobaemu

Bumoru, 1110 00TSEXYIOTh CHAAIIMHY, PO3MISAAIOTHCS SIK CKJIaloBa YacTUHA CIa-
KOBOTo MaiiHa. Taki BUMOTIU 3a MiJcTaBaMU X BAHUKHEHHSI € HEOTHOPiAHUMU. MOX-
Ha BUIUIMTU OOPrU caMOro CIaaKoaaBlisl, TOOTO 000B’SI3KM, SIKi iCHYBaJkd HA MOMEHT
BIIKPUTTS CIIAAIIMHM, Ta 000B’I3KM, SIKi BUHUKJIN TICJIST BIIKPUTTS CHIAAIIMHU (BUT-
paTu Ha OXOPOHY i yIpaBliHHS CMagKOBUM MaiiHOM). OcoOIMBUM BUIOM BHUMOT, 1110
OOTSKYIOTh CHAAIIMHY, € BUTPATH HA YTPUMAHHS, IOTJISII, JIKyBaHHS Ta ITOXOBAaHHS
cnankoaaBlsl, nependadyeHi cr. 1232 IuBinbHoro xoaekcy Ykpainum (Hagani — LK
Ykpainn).

CaMme TOMy cnagkoeMellb, SIKMI TIpuiiMae crhaalluHy, HaOyBa€ OOOB’SI3KYy 3a-
JIOBUTBHUTHA HE TiIBKM BUMOTU KPEOWUTOPIB CITAAKOMABIISI, ajie i HaOyBae O0OOB’SI3KY
BIiIIIIKOAYBaTH BUTPATU, SIKi MOXYThb BUHUKATHU BXe MICAS BIAKPUTTS CHAOIIMHHU, i
TOMY MUTAHHS MPO iX MPaBOBY MPUPOAY Ta MOPSAOK BillLIKOAYBAHHS BiIpi3HSIETHCS
Bill MUTaHHS BiAMOBIZAJIBLHOCTI CHAAKOEMIIIB 32 3000B’I3aHHSIMU CITaIKOAABLI i ITO-
TpeOye OKPEMOro HayKOBOTO TOCJIiI>KEHHSI.

Anaaiz ocmannix docaioxcens i nyoaixauii

V cyuacHiit niTepatypi JOCHTiIKEHHSI BUTPAT, SIKi He BXOAATb A0 CKJIaay CHamllv-
HU, Ta TOPSAAKY IX BIAUIKOMYBaHHS CIAJKOEMISMU MalOTh OUTbLI (hparMeHTapHUMI
XapakTep i, 3BUYAWHO, PO3IJISIIAIOTBHCS Y 3B’3KY i3 MUTAHHSIM MOHSTTS Ta CKJamLy
crmanmyHu. TeopeTnyHi TTpobieMu 00’€KTIB IUBUIPHUX IPABOBITHOCHH Ta 00 €KTIB
cnagkyBaHHS po3risiganu Taki aBropu: B.A. benos, 10.0. 3aika, M /1. €ropos, 1.A. Kic-
takiBepkmit, €.0. Kyxapes, 3.B. PomoBceka, €.0. Psaookons, B.I. CepedpoBchKMiA,
C.A. ®dypca, B.b. YepenaxiH Ta iHIIi.

Dopmyarosanna uisei cmammi

BusHaunTé mpaBOBY TIPUPOAY BUTpPAT, SIKi HE BXOMSTH OO0 CKJIAAy CHANIIUHU, Ta
MOPSIIOK iX BiMIIKOMZYBaHHS CITaJIKOEMIISIMU.

Bukaaod ocrnoenozo mamepiany oocaidxncenns
Bin 3000B’s13aHb, SIKi CTAHOBJATH cnaalluHy, Ha nymMky FO.O. 3aiku, ciig BigMe-
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>KOBYBaTW 3000B’s13aHHSI, SIKi TMOB’SI3aHi i3 MPUUHITTAM CHAAKOEMUEM CIaAlLUHU,
a caMe: BUKOHATH 3aloBilaJibHUI BigKa3 4K TOKJIAJEeHHS; HagaTU CEPBITYT TPETiii
0co0i; BiAIIKOAYBaTW BUTpaATH, TOB’SI3aHi 3 JOIJISAOM Ta JIIKyBaHHSIM CHAaAKOAABLIS
JI0 IOro CMEepTi; 3 MOXOBAaHHSM CHAAKOIABIIS, 3i CIIOPYIKEHHSM HOMYy HaATrpoOKy,
JOTJISIIOM 3a MiCIIeM ITOXOBaHHS; i3 PO3IIYKOM CHAIKOEMIIIB; ITONAIBIINM yTPUMaH-
HSM 0ci0, Ki mepeOyBaiyu Ha YTpMMaHHI CragKoaaBls; OLIHKOIO i OXOPOHOIO CIaj-
KOBOT'O MaifHa; BUTpaTaMM Ha 30c¢peXeHHS Ta yIpaBJIiHHS CITAZKOBUM MailHOM Ta
iHwm [1, ¢.76].

Oco0IMBUM BUIOM BHMOT, 1IIO OOTSKYIOTh CITANIINHY, € BUTPATH HAa YyTPUMAaHHS,
OISO, JIIKyBaHHS Ta MOXOBaHHS cragkogaBls, nepeadadeni cr. 1232 LK Ykpainm.
BignoBinHo, 0COOIMBUMU BUAAMU 000B’SI3KiB, SIKi BUHMKAIOTh Y 3B’SI3KY 3 BIIKPUTTIM
CHaAIIMHU 1 BUKOHYIOThCS 3a paXyHOK CITaJIKOBOIro MaiiHa, € 000B’sI3KM NepeadadeHi
ct. 1232 UK VYkpainu: «Cnagkoemili 3000B’s13aHi BiAILIKOAYBaTU PO3YMHi BUTpaTH,
SKi Oynu 3po0JieHi OMHUM i3 HUX a00 iHIIOI 0CO00I0 HAa yTPMMAaHHS, IO Ta Jii-
KyBaHHS criaakonaaBLs» [2, c¢T. 1232]. IlincTaBu BAHUKHEHHSI TaKUMX 3000B’sI3aHb MO-
KYTh MaTU Miclle SIK 10 (BUTpAaTH Ha YTPUMMAaHHS, IOLJISIA, JIIKyBaHHS CIIaAKOIABIIA),
TaK i micyst (BUTpATU Ha MOXOBAaHHS CIMAaAKOAABLS) BiAKPUTTS cnaauuHu. HezanexxHo
Bim uporo, c¢r.1232 LIK YkpaiHu BcTaHOBJIEHO, 110 CHAAKOEMIII 3000B’s13aHi BiIIlIKO-
JlyBaTU PO3YMHi BUTpaTH, SIKi OyJM 3pOo0J€HI OJHUM i3 HUX abo0 iHIIOI 0CO0O0I0 Ha
yTpUMaHHS, JOTJISIA, JTiKyBaHHS Ta IOXOBaHHS cnagkoaaBus [2, cT. 1232].

BiglikoayBaHHSI TaKMX BUTpaT BiAOYBA€ThCS, SIKIIO BOHU MOXYTb OyTHM OXapak-
Tepu3oBaHi 3a TepMiHojorielo cr. 1232 LK Ykpainu gk «po3ymHi». Lle ouiHouyHe
ITOHSITTS i 3BUYAMHO OIliHKA «PO3YMHOCTI» TaKWUX BUTPAT 3aJIeKUTh, HacaMmIlepea, Bil
MaTepiaIbHOTO CTAHOBUILIA CITAIKOMABIIS.

Jlo HeoOXiZHUX BUTpAT, MOB’SI3aHUX i3 XBOPOOOIO CIaJKOJABLS, HajeXaTb BUT-
paTd Ha OIUIaTy MEOWYHOI JOIOMOTH, JIiKiB, morismy. Taki BUTpaTH MalOTh ITif-
TBEPAXKYBATUCS BiIMOBIIHUMM AoKazaMM. Lle MoXyTh OyTU HOBiIKM, paXyHKU, YEKU
Touo. OOOB’A30K JOBOIMTH HASIBHICTb TaKMX BUTpAT IMOKIANAETbCS Ha 0ci0d, sKi
Mpen’siBAsSI0Th BUMOIM TIPO iX BiIILKOIYyBaHHSI.

BigiikomyBaHHSI BUTpAT, MOB’I3aHUX i3 TOXOBAHHSIM CHAAKOAABIIS, BiIPi3HSIETHCS
TUM, 110 BOHM 3[iMCHIOIOTBCSI BXe MicJsl CMepTi cnagkodaBus. BkasyeTbes, 1110 10
BUTpaT Ha MOXOBaHHS MOXYTb OyTM BKJIIOUEHi i BUTpaTH Ha MPOBEICHHS LIEPKOB-
HOro oopsiay, MOMMHAJILHOTO 00ily, BCTAHOBJIEHHSI HAaATpOOKY, OropoXi, IOrisia 3a
MiclIeM TTOXOBaHHS Tolo. TakKi BUTpAaTU TaKOX OLIIHIOIOTHCS K TaKi, 10 MiIsraioThb
BiIIIKOAYBAaHHIO 32 YMOBH iX «po3yMHOCTi». Ha iX OLIIHKY SIK «pO3YMHUX» MOXYTh
BIUIMBATU MiCLIEBI Ta peJirifiHi Tpaguiii, COLliaJbHUI CTaTyC IOMEPJIOTO, PO3Mip
cnaalivHu, GakTopu €TUYHO-MOPAJIbHOTO XapakTepy [1, c.77].

BkazaHi BUTpaTu BiIllIKOJOBYIOTHCS A0 BUILJIATU OOPTiB KPEeAUTOPAM CHAAKOMABLIST
3a PaxXyHOK CHAAIIMHM i B MeXaX BapTOCTi CITAZKOBOIO MaifHa, sKe ITepeiIIio J0
KOXHOTIO i3 cnagkoeMiiB. Bumoru mpo BimumkomyBaHHSI 3a3Haye€HUX BUTpAT 3Miiic-
HIOIOTBCS ITiCJISI TIOMAHHS 3asiBUM 3alliKaBJICHUMM OCO0aMM, IIe MOXKe OYTH He JIMIIe
CITaIKOEMELlb, aje i poAWYi ITOMEPJIOro, BUKOHABEIb 3aIlOBIiTy, TPOMAACHKi OpraHi-
3allii 32 OCTaHHIM MiclieM poOOTH MoMepJioro. BUTpat KOMMNEHCYIOThCS 32 pPaXyHOK
TPOIIOBUX KOINTIB, 110 BXOHSTh IO CKJIAAy CHAAIIMHU. Y pasi iX BiICYTHOCTI HO-
Tapiyc Ma€ MpaBoO BUIATH PO3IOPSIKCHHS PO BUAAYY 3i CITATKOBOTO MaifHa peyucii,
BapTiCTh SIKMX HE Ma€ TepeBUIIYBaTU CyMHU (akTUYHUX 3aTpar. banku (¢piHaHCOBI
3aKJIagn), Ha BKJIamax abo Ha paXyHKaX SIKMX 3HaXOISIThCSI TPOIIOBiI KOIITH CITaIKO-
JIaBlLisl, 3000B’s13aHi 3a PO3IOPSIXKEHHIM HOTapiyca HagaTH ix ocoli, sika 3a3HayeHa
B HbOMY [2, ¢.861]. ¥ BiamosigHocTi i3 4.2 ¢T1.1232 LK YkpaiHu BUTpaTH Ha yTpHU-
MaHHS, OOIJIsIA, JIIKYBaHHSI CIIaAKOAABLISI MOXYTb OyTH CTSITHEHi He OiJblile HiX 3a
TPU POKU A0 ioro cMepTi [2, 4. 2 cT. 1232]. Lleii cTpok € iMOepaTUBHUM, TOOTO BiH
He MOXe OyTu 30iJIbIIEHWI HaBITh 3a PilIEHHSIM CYIy.

TaknM YMHOM, BCTAHOBJIOIOTHCS CITEIiabHi ITIACTABM BUHUKHEHHS, ITOPSIOK
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npen’siBJIEHHS Ta 3aJl0BOJIEHHsI BUMoOT, nepeadayeHux cT.1232 LK Ykpainu, 1o cBia-
YUTh TPO IXHIO OCOOJMBY IMPABOBY MPUPOAY, PA30M i3 TUM BOHU MOXYTh OYTU BU3-
HaueHi SIK CKJIaJoBa YaCTMHA BUMOT, 1110 OOTSIKYIOTh CIAAIIMHY.

Kpim Toro, ocodbJmBUMM BUIAMU BHMMOT, SIKi IIpel’ SIBISIIOTBCS IO CITaJIKOEMIIIB
y 3B’SI3KY 3 BiIKPUTTSM CIAOIIMHK, € BUTPAaTH Ha OXOPOHY CIIAIKOBOTO MaifHa Ta
BUTpATU Ha YIPaBIiHHS CHagKOBUM MaiiHOM. OXOpoHa i ympaBJIiHHSI CITaJKOBUM
MaliHOM € Pi3HUMM BUJIAMU IOPUAUYHO 3HAYMMUX Iiii. BOHU BiApi3HSIIOTHCS SIK Mifd-
cTaBaMM BMHUKHEHHSI 3000B’s13aHb 3 HUX, TaK i MOPSIAKOM iX BiZIIKOIYBaHHS.

Ile Ginpll CKIAAHUM € MUTAHHS LIOAO KBaji(ikallii BUTpaT Ha OXOPOHY Ta YII-
paBiiHHS cnankoBuM ManHOM (cT. 1283—1285 LIK Vkpainu). Y. 4 c1.1283 LK Yk-
paiHu nependaveHo, 110 BUTPATH Ha OXOPOHY CITAJKOBOTO MaifHa BiIIIKOJIOBYIOThCS
CHagKOEMIIEM BiIMOBIAHO A0 IXHBOI YaCTKM B criamiiuHi [2, 4. 4 ct. 1283]. TobTO,
OyKBaJIbHE TJyMadeHHs 1li€ei HOpMU BKa3ye Ha Te, 1110, MO-Tiepiiie, TaKi BUTpaTh Ma-
IOTh 3IiCHIOBATUCSI CAMUM CITaIKOEMIIEM, i, TO-JIpyTe, CMAgKOEMIII HE MalOTh MpaBa
OOI'pYHTOBYBAaTH Tepea KpeAuTopaMU CIaJAKOAABIS 3MEHIICHHS aKTUBY CIAJKOBOI
Macu BKa3aHUM BHUIOM BUTpaT.

Taki X MipKyBaHHSI MalOThb CTOCYBaTMCsI i BUTpAT, MOHECEHUX Y 3B’SI3KY i3 yrnpaB-
JiHHSAM cnammyHolo (cT.1285 1K Ykpainu). Y BiamoBigHOCTI i3 ¢T. 64 3akoHy YK-
painu «ITpo HotapiaT» Bix 02.09.1993 p. B penakiiii 3akoHy Bix 01.10.2008 p., MoxHa
3pOOMTU BUCHOBOK, III0 BUTPAaTM Ha OXOPOHY Ta YIPABIiHHS CIIAAKOBUM MaliHOM
3MICHIOIOTBCS 32 PAXyHOK CHAAKOBOTO MaiiHa [3].

B 1. 199 IHCcTpyKilii mpo MOpsimOK BUMHEHHS HOTapiaJIbHUX Aill HOTapiycamMu YK-
paiHu, Ha BiIMiHY BiJl MOMEPENHBOI PeaKllii, HE BKa3yETbCS MPSIMO, 110 HOTapiyc 10
3aKiHYEHHSI CTPOKY Ha TpUHHSATTS CIAAIIMHU MOXE BUAATH CITaJAKOEMIIEBI AO3Bil
Ha OJep>XKaHHsI YaCTMHU BKJIAQAy CIankojaBuls y 0aHKy ((piHaHCOBii ycTaHOBi) Ha
MOKPUTTS BUTPAT, TOB’SI3aHUX i3 OXOPOHOIO Ta YIPAaBJIiHHSM CITAAKOBMM MalHOM
[4]. Taka pemaxilis HOpMU BKa3y€ Ha Te, IO HE iCHYE OMHO3HAYHOTO PO3YMIiHHS i
Migxomy 1040 BiZHECEHHS BUTpAT HAa OXOPOHY i YIpaB/IiHHS CIIAAKOBMM MailHOM Ha
paxyHOK CHaAIIMHU.

[lincTaBM BUHMKHEHHSI TAKMX BUMOI MAalOTh MAaTW BU3HAYaJlbHE 3HAUYECHHS. Y 3a-
KOHOIABCTBI TaKOX ITPOBOAMIIACS Pi3HUIS MK TaKUMM BUMoramu. Harpukitan, Bu-
MOTH IIIOIO BiNIIKOAYBaHHSI BUTpAT Ha YTPUMAaHHS, OOIJISAN 3a CIIAIKONABLEM ITil
yac HWOro XBopoOMW, BUTpAaTHM Ha MOXOBAaHHS BilIIKOMOBYIOThCS, B IEpIIy 4Yepry, 3a
paxXyHOK I'pOLIOBUX 3aCc00iB, SIKi 3HAXOAATHCS HA paxyHKax cragkoaaBlsd. Taka mpak-
THKA € YCTaJEHOIO i B HOTapiaabHill AisTBHOCTI MiJa yac oOpMJIEHHS TpaBa Ha CIaj-
LLIMHY.

Bopru y 3B’43Ky i3 BiIIIKOAZyBaHHSIM BUTpaT Ha YTpMMaHHS, OOIJISIAY 3a CITaj-
KOJAaBLIEM ITiJl yac MOro XBOpPOOM, BUTPATU Ha IOXOBAaHHSI MOBMHHI KOPUCTYBAaTHCh
TrepeBarolo Iepeja 6opraMu camoro crnankonaBis. Takuil MOpsIOK HE BCTAHOBJICHUI
oesmnocepenHbo HopMaMu LK Ykpainu, ajle BUCHOBKM ITPO HEOOXiAHICTh OTO HOP-
MAaTHBHOTO 3aKPiIlJICHHS MOSICHIOETHCSI OCOOJIMBUMMU TTiICTAaBAMU BUHUKHEHHS TaKHUX
BUMOT: BOHM BMHMKAIOThb y 3B’SI3KY 3 BUKJIIOUHMMMU (HAA3BUYaHHUMM) OOCTaBUHA-
MM — XBOpoOa i CMepTh JIOAMHU, KPiM TOTrO TakKi MiJCTaBU MAIOTh MiCLE BX€ MiCs
BiIKPUTTS CIAJLIMHU, TOMY iX HE MOXHa pO3INISIJaTU pa3oM i3 BUMOTaMU, SIKi BU-
HUKAIOTh Y 3B’SI3Ky i3 3000B’SI3aHHSIMM CaMOTO CHAaAKOJABIIsl, 1O MOB’S3aHi 3 HOro
HiAIPUEMHUIIBKOIO HiSTTBHICTIO.

Hopmamu LK YkpaiHu BCTaHOBJIEHUI 3arajJbHUIN MOPSIAOK BiAIUKOAYBAHHSI BUT-
paT Ha yTpUMaHHs, JOINISIA 3a CIIAIKOAABILIEM IIi yac MOro XBOpoOM, BUTpAT Ha
noxoBaHHs1. B.I. CepeOpoBchbkuMii BBaxaB, 1110 BUTpaTH Ha YTPUMaHHS, AOIJISAN 3a
CITaIKoAaBLIEM IIiJ Yac #Oro XxBOpoOU, BUTPAT Ha IOXOBAHHS CHAAKOIABIISI MOBUHHI
BiJIIIKOIOBYBATHCSI B Tieplly uepry: «Lle BUTIKae i3 mpupomHOTO ITOYYTTSI TIOBaru A0
nam’sITi moMepJsoro» |35, ¢.223].

3akoH Ykpainu «IIpo moxoBaHHs Ta MOXOPOHHY CHpaBy» IMepeadayvyae, 10 BUKO-
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HaBIIIO BOJIEBUSIBJIIEHHSI ITOMEpPJOro abo ocobi, sika 3000B’s13a1acsl MOXOBAaTU MOMEP-
JIOTO, HaJa€ThCS JOMIOMOra Ha IMOoXoBaHHA. Po3Mip mormoMoru Ha moxoBaHHS Ta IOPSsI-
JIOK ii HaJlaHHSI BUKOHABIIIO BOJIEBUSIBJIEHHS ITOMEPJIOTro ab0 0cobi, sika 3000B’s13a1acst
MOXOBaTH MmoMepJioro, BctaHoBIoe KadiHer MiHicTpiB YKpaiHu, SIKILO iHILIE He Te-
pendayeHo 3akKoHOM. Po3Mip JOMoOMOrM Ha MOXOBaHHSI HE MOXe OyTM MEHIUMM 3a
po3mip, Bu3HaueHnii Kabinerom MinicTpiB Ykpainu [6].

3a3HauyeHe MpaBO OTPUMATHU JOMOMOTrY Ha MOXOBAHHS, SIK i iHIUI BUAM COLiaab-
HUX JOMOMOT, A0 CKJIaay CHAaAllMHU He BXOAuTh. Ile BKa3dye Ha BUKIIOUHO LiLILOBUIA
XapakTep TaKUX BUILJIAT Ta OCOOJMBUX CyO’€KTIB, SIKUM BOHM aapecoBaHi. SIKk Mu
MOXEMO 3pOOUTU BHMCHOBOK, TAKMMU Cy0’€KTaMM He 00OB’SI3KOBO SIBJISIIOTHCS CIIa-
KoeM1li moMmepJioro. Ha 3a3HadeHi cyMmu JOMOMOTM HE MOXYTb OyTH 3BE€pHEHI BUMOTHU
KpeIUTOPiB CITaIKOJaBLs, a TaKOX iHIII BUAM BUMOT, IO OOTSKYIOTH CITaAILMHY,
KpiM BIMOT IIOAO BiIIIKOAYBAaHHS BUTPAT HA ITOXOBAHHSI ITOMEPJIOTO.

3arajoM, Ha Hallly IyMKY, IIIOJO BUMOT Yy 3B’SI3Ky i3 BiIILIKOAYBAaHHSM BUTpAT
Ha YTpUMAaHHS, JOTJISAN 3a CITagKOAaBIEM ITiJl Yac ioro XBOpoOM, BUTPAT Ha IMOXO-
BaHHS, He TOBMHHI 3acTocoByBaTUCh HOpMHU cT. 1281 LIK Ykpainu B yacTuHi, 110
CTOCYIOTBCSI CIECLIaIbHUX CTPOKIB TIpel’ SIBJICHHS BUMOT KPEAWUTOPAMU CITaIKOIAB-
usg. HaBiTh 3 TOYKM 30py TEpPMiHOJIOTiUHOTO aHallidy, TakKi 0COOM He SIBISIOThCS
KpeauTOpaMy CITagKoAaBllsg. BuMorn mpo BimmKomyBaHHSI BUTpAT, IMOB’SI3aHUX i3
JIOIISIAOM Ta JIIKyBaHHSIM CITaAKOJABIIsSI OO MOro CMepTi, 3 IIOXOBAHHSIM CIIagKOdaB-
LIS, 31 CIIOPYMKEHHSAM OMY HaIrpoOKy, JOTJISIIOM 3a MiclieM ITOXOBaHHSI, TTOBUHHI
npen’ IBASITACS B MeKax 3arajbHUX CTPOKIB MTO30BHOI JaBHOCTI, mependayeHux CT.
257 LUK Ykpainu.

Y BinnosigHocTi i3 myHkToM 199 [HCTpYKIIiT Mpo MOPSIOK BUMHEHHSI HOTapiaib-
HUX Oiil HOoTapiycamMu YKpaiHW, HOTapiyCc MO 3aKiHYEHHS CTPOKY PO MPUUHSTTS
CIANIIMHY MOXKE BUIATH CITaAKOEMIIEBI JO3BI HA OAePXKaHHS YaCTUHU BKJIAamy CIai-
KomaBls y 6aHKy ((hiHaHCOBIM yCTaHOBi) HA MOKPUTTS BUTPAT 3 JOIJISLY 3a CITaJKO-
JABLIEM ITiJ 4ac foro xsopoou [4, m. 199].

ITin oxopoHOI0 CIagKOBOro MaitHa po3yMilOTh CYKYITHICTh 3aXO/iB i3 3a0e3MneueH-
Hs 30epeXeHOCTI MaiiHa, MeTa SKWUX — 3arno0iraTu ICyBaHHIO, MOIUIKOMKEHHIO YU
BTpAaTi CITaJKOBOrO MaifHa.

BusHaueHHs 3MicTy MPaBOBIZHOCHH IO OXOPOHi CITaIKOBOIO MaliHa MiATBEPIXKYE
Hallly TOYKY 30Dy, V BiIMOBiIHOCTI i3 SIKOIO CIalllMHA € 00’€KTOM IPaBOBiIHOCUH
i3 crmagKyBaHHS, a CITIaJKOBE MailHO MOXe OyTU 00’€KTOM pPi3HOMAHITHUX CITaJKOBHUX
npaBoBigHOCUH. [Ipryomy, ckjiaa cnagkoBOro MaiiHa, ik 00’€KT TMX UM iHIIUX CHafd-
KOBHX TTPaBOBiIHOCHH, MOXe 3MiHioBaTucs. AK HaBomuTh npukian €.0. P10oKoHb,
OXOPOHU MOTPeOye MepeayciM MaiiHO, LIOAO0 SKOTO HE BUSIBUJIOCS CHAAKOEMIIIB, Oa-
KalouMx Moro mpuitHATU. BinmoBigHO, HEMa€ JOCTATHIX MiACTaB y BXUTTI TaAKUX 3a-
XOIiB, KOJIW, HAIIPUKJIAM, IO CKJIaLy CITamIIMHKA BXOIWTh IPaBO BIACHOCTI Ha XKUJTWI
OYOIMHOK, a CIAZKOEMUSIMU € OCOOM, SIKi MPOXMBAIM B LIbOMY OYOMHKY pa3oM i3
cnagkoaaBLeM [7, c. 222-223].

VY BignoBinHocTi i3 m. 190 IHCTpyKIIii PO MOPSIAOK BUMHEHHS HOTapiaJbHUX Ml
HoTapiycaMu YKpaiHU, JJIsT OXOPOHU CITAIKOBOTO MaifHa HOTapiyc IPOBOIUTH OIMC
CMaJAKOBOIO MaifHa, MpU3HaYa€e MOro OXOPOHIII Ta MepeJace MaiiHO oMy Ha 30epi-
ranag [4, m. 190]. 3MicT HOpM, IO PETyJIOI0Th OXOPOHY CITAIKOBOTO MaiiHa, Of-
HO3HA4YHO CBiJYUTh, 110 MOBA ije JUIIe NMPO TaKUi BUJ 00 €KTIiB LUUBIJIbHUX MpaB
gk peui. Takum ymHOM, y BimmoBimHocTi i3 cT. 1283, 1284 11K oxopoHi He MoXe
OigaaraTd cragliyHa K CYKyIHICTb IpaB i 000B’SI3KiB CagKOJaBLIsI, sIKa ITiIsirae
Mepexoy A0 CraakKoeMIliB. OXOpOHi MOXe MiISIraTH JIIIE CITaJKOBe MaifHO SIK Cy-
KYITHIiCTb TeBHUX pedeii. To0To 00’eKTOM MpaBOBIZHOCHH i3 OXOPOHU CHAagKOBOTIO
MaliHa € peyi.

€.0. XapuTOHOB TaKOX BKAa3ye, 1110 BUIATKU, ITOB’I3aHi 3 OIIMCOM Ta OXOPOHOIO
CITaJIKOBOTO MaifHa, MOKJIAIal0ThCsl Ha CIAJAKOEMIIIB, 1110 3aKJIMKAIOTHCS 10 CIaAIIN-
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HU, BiIMOBiAHO A0 iXHbOI YaCTKU B criafluuHi. He3anexHo Bia repedyBaHHS il 0XO-
POHOIO, OMUCaHEe MAWHO HAJIEXUTh CHAAKOEMIISIM 3 MOMEHTY BIIKPUTTSI CHAALLIMHU
(4. 5 ct. 1268 LIK Ykpainn) [8, ¢.793].

Sx Bkasye 10.0. 3aika: «OxopoHa cnagKkoBOro MaiiHa 3ilICHIOETbCS B iHTepecax:
CMaIKOEMIIIB, BiIKa30AepXyBadiB, KPEAUTOPiB, TEPUTOPIabHOI IrpoManu (IepKaBu)»
[1, ¢.222]. Tak IK oXOpoHa CMaAKOBOro MaiHa 3MiMCHIOETLCS B iHTepecax He JuIlie
CHaAKOEMIIIB, BilKa300AepKyBayiB Ta TEPUTOPiaIbHOI rpoOMaaM, IO SIKOI CHagKOBE
MaiHO MOXe TepedTH Ha IIiAcTaBax BiIyMepJIoCTi, ajle ¥ B iHTepecax KpeAuTOpiB
CITagKOJaBLIsI, CJIifi 3pOOMTH HACTYITHi BUCHOBKM: BUTPaTHM HAa OXOPOHY CITAIKOBO-
ro MaiiHa MalOThb MPOMOPLIMHO OOTSIKYBaTH YacTKy SK B CIIANIIMHI, SKa HAJICXKUThb
CMaIKOEMISM, BapTiCTh 3aMOBiTaJbHOTO BiAKa3y, Ta PO3MOAUIITUCH MPOMOPLIAHO
1100 CYMU BUMOT, SIKi MalOTh KPEAUTOPH CIIAAKOAABLS OO0 CIAIKOEMIIIB.

Y mpoMy BUMagkKy Morjio 0 maTu Micle 3acTocyBaHHsI Hopm cT.1212 K Vk-
paiHu 1oA0 HaOyTTsI, 30epeXkeHHS MaiiHa 0e3 JOCTaTHBLOI IMPaBOBOI ITiACTaBU [2,
cT. 1212]. Ha Haury aymKy, SKIIO MOKJIACTU BUTPATU LIOJO OXOPOHM CITaIKOBOTO
MaiiHa JIMILEe Ha CMaJgKOEMIIiB, TO Oyle MaTu Miclie IpaBoOBa CUTYyallisl, IKa O3Ha4ae
30epekeHHsT MaliHa 0e3 1ocTaTHbO1 MpaBoBoi miactaBu. Tak, I.E. bepecTtoBa BKasye,
110 MOKJIUBICTh 3aCTOCYBaHHSI 3000B’s13aHb i3 HAOYTTs, 30epeKeHHsI MaliHa 0e3 J0-
CTaTHBOI MPABOBOI MiCTaBU, MAMHOBUX MPaB I'POMAJsIH, IOPUIUYHUX OCi0 i JepXKaBu
00YMOBJICHO crelU(}iKo LBOro iHCTUTYTY B MOr0 IOLIMPEHHI Ha BCi iHCTUTYTHU
3000B’s13aJIbHOTO TTpaBa. MeTa 11X 3000B’s13aHb IMOJISTAE Y 3aXUCTi MaifHOBUX IpaB Ta
iHTepeciB TpoMaisiH i opraHizauiil LIUISIXOM ITOHOBJIEHHSI MOTEPEeIHbOr0 CTaHOBUILA
[9, c.38].

AJe, 3a 3araJlbHMM IPaBUJIOM, BUTpaTH Ha OXOPOHY CITAIKOBUM MaiiHOM Bil-
IIKOJIOBYIOThCS BiamoBimHo 10 4. 4 cr. 1283 LK Ykpainu: «Butpatu Ha OXOpoHY
CMaAKOBOro MaiiHa BiJIIKOJOBYIOThCS CITAAKOEMISIMM BiAIIOBIZHO OO iX YacCTKU Yy
cnallMHi». Y UbOMY € IMeBHaA cyrnepewiuBicTb i3 4. 1 c1. 1283 LIK Ykpainu, omHak
CJIiJ 3a3HAYMTH, 110 TaKUI TMiIXiJ € TpaguLiiHUM i c(OOPMOBAHUM Yy LIUBIJTICTULII BXe
MPOTSITOM TPUBAJIOTO Yacy.

Sk Bkasye €.0. P100KoHb, TEpMiH «BUTPATU HA OXOPOHY» MOKe OyTH MimgaHuit
HEOJAHO3HAYHOMY PO3YMiHHIO, OCKIJIbKM HE€ Ja€ 4YiTKOi BilMOBiAi Ha TMUTaHHS, YU
MiAISIraloTh BiIIIKOAYBAaHHIO Juile (PaKTUUHI BUTPATH, SIKMX 3a3HAB OXOPOHELb, YU
OCTaHHIil Ma€ MmpaBo, KpiM TOro, TIPETeHAYBaTU Ha OfEpPKaHHS Bijl CITAIKOEMIIIB BU-
Haropoau 3a cBoi nocayru [7, ¢.225].

Mu TiaTpUMyEMO AYMKY LIbOTO IPAaBO3HABIL, 1110 HOTapiyc Ta OopraH MiCIIEBOTO
CaMOBpSIIYyBaHHS IIpaBa Ha BUHAropoay I1030aBjeHi, aIKe BUKOHYIOTh CBOI [IOBHOBA-
>K€HHS B CWJIy TIpsIMOI BKa3iBKM 3aKOHY. Cllil TaKOX MOTOAUTHUCS i3 TUM, 110 BUKO-
HaBellb 3aMoBiTy, SIKWi1 3[iICHIOBAB OXOPOHY CITAAKOBOI'O MaiiHa, He BITpaBi IPETEH-
JlyBaTW Ha OKpeMy IIaTy 3a OXOPOHY CIaAKOBOIO MaliHa, aJke BiH OAEPXKY€E IUIaTy 3a
BUKOHAHHS OBHOBaXeHb Y LiiioMy [2, ¢T. 1291]. Takox €.0. Pg60KoHb BKa3ye, 1110
Y BUNAJKY 3[iMICHEHHS 3aXOiB 111010 OXOPOHU CHAAIIMHU iHITUMM 0CO0aMM, B TOMY
YUCJIi CIIAaIKOEMISIMHU, TIPaBO BMMAaraTyi BUHAropoau 3a PaXyHOK CIIaIKOBOIO MaiiHa
HE CYMepeuyuThb CyTi UMX BiZHOCWMH, TUM Oilblle, 110 BiAMOBiAHE MpaBO 0COOU, sIKa
3MiMCHIOE 30epiraHHs CIAAIMHK, KPIM CHaIKOEMILIIB, 3aKpiIieHe y 4.1 cT. 62 3aKoHy
VYkpainu «I1po HoTapiar» [3, u. 1 cT. 62].

3 orisamy Ha lie, IOTpeOy€e€ YTOYHEHHS: Y Ma€ MpaBO BUMAaraTy BiIIOBIOZHOI BU-
Haropoau CITagKOEMeIlb, SIKW 3IiCHIOE OXOPOHY CITaAKOBOTO MaiiHa, TOOTO Bim-
MOBiZHOrO 30iiblIeHHs #oro yactku? He guBiguuch Ha Te, 10 B CT. 62 3aKOHY
VYkpainu «IIpo HoTapiaT» cragkoeMili, HE Ha3BaHi B SIKOCTi 0cCib, SKi MarOTh MpPaBO
Ha BUHAropofy, € IPaBOMIPHOI HASBHICTb BUMOTM MpPO BiNIIKOAYBaHHS BMUTpAT,
MOB’3aHUX i3 3AIACHEHHSM [iSUTBHOCTI IO OXOPOHi CMAgKOBOIO MaifHa, a TaKOX
TEOPETUYHO MOXKHA JOMYCTUTU HASIBHICTH BUMOIM MPO CIIATy BUHArOPOAU TaKOMY
CManKOEMIEBi, aake BiH 3iACHIOE Taki [ii HE JIMIIE y BJIACHUX iHTepecax, aje il B
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iHTepecax iHILIMX CMaAKOEMIIB, KPEAUTOPIB, BiakazooaepxkyBauiB. Takuii crip Oyne
BUPILIYBAaTUCh Y CYIOBOMY ITOPSIIKY.

BumMorn mpo BigIIKOAyBaHHSI BUTPAaT Ha OXOPOHY CITAAKOBOTO MaiiHa MOXYTh
npen’ IBISITUCS A0 CIaAKOEMIIIB, SIKi MPUMHSIM CHAAIIMHY, a TAKOX OO0 BUKOHABLIS
3aMoBITy, SIKIIO 3 MEBHUX NMPUYMH OXOPOHA CITAAKOBOTO MaiiHa 3IiliCHIOBajach He
BUKOHABLIEM 3aIlOBITY.

BigHocHHM i3 OXOPOHM CITaAKOBOIrO MaliHa B JIiTepaTypi i3 CIIaJKOBOIoO MpaBa Hall-
yacTillle po3MIsIIAal0ThCS Pa3oM i3 MPaBOBIAHOCMHAMMU 1O YIPABIiHHIO CHAAIIMHOIO.

LuBiabHMM 3aKOHOAABCTBOM YKpaiHM BCTAHOBJIEHI JOrOBipHi MiACTaBU yHpaB-
JniHHA cnagkoBuM MaiiHOM. Ct. 1285 LIK Ykpainu Bkasye: «fKio y ckiiami cramim-
HU € MalfHO, SIKe ITOTpeOye YTpUMaHHS, JOMISAAY, iHIINX (PaKTUIHNX YA IOPUINIHUX
Iii IS MiATpYMaHHS MOro B HaJIeXKHOMY CTaHi, HOTapiyc, a B HaceJeHUX ITyHKTaxX
Jle HeMa€ HoTapiyca, — BiANOBIZHUI OpraH MiCLEBOr0 CaMOBPSIAYBaHHS, Y pa3i Bil-
CYTHOCTi CHagKOEMIIiB a00 BUKOHABIIS 3aIlOBITy YKJIagalOTh JOTOBip Ha YIpaBJIiHHS
CHaglIMHO 3 iHIIOW 0ocoboro» [2, cT. 1283].

VY BiANOBimHOCTI i3 3araJbHUMH IOJOXEHHSIMU MPO IPaBOUYMHU, JOTOBIp MIPO
YIPaBAiHHS CHAAIIUHOK KIacU(MiKyeTbCs SIK AOTOBIp Ha KOPUCTb TPEThOI 0COOU
[2, cT. 636]. Pa3zom 3 TiM, HOroBip PO yIpaBIiHHS CIAAIIMHOI HE MOXKE KJIacu-
(dikyBaTuCs K OKpeMHUI BMI AOTOBOPiB YIPAaBIiHHSI MallHOM, SIKi pPETyJIIOIOThCS
I'maBoro 70 LIK VYkpainu «YmpaBiaiHHS MailHOM». SIK BKa3yeTbCs B KOMEHTapi A0
cratti 1029 LK Ykpainu, ciig BpaxoByBatu, 1o ct. 1029—1045 IIK Ykpainu He
MOXYTb 3aCTOCOBYBATHCh 0 BiZHOCHUH ILOAO YIIpaBIiHHS cramimuHolo. IlpaBna, He
BUKJIFOYAETHCS B OKPEMMX BMITaJKaX iX 3aCTOCYBaHHs JO IIMX BiZHOCHH 3a aHajo-
riero [10, ¢.528].

¥V BignosigHocTi i3 ¢T. 1285 1IK YkpaiHu AoroBip npo ympaBiliHHS CHaAlIMHOIO
yKJIaJa€e HOTapiyc, a B HaceJeHUX IyHKTaX Je HeMa€ HoTapiyca, — BiIMOBiZHUI op-
raH MiCLIEBOTO CaMOBPSIIYBaHHS, Y pa3i BiICYyTHOCTi CITaAKOEMIIIB 800 BUKOHABLIS 3a-
noBity [2, ct. 1285]. Taki ocobn He MOXYTh BBaXKaTHUCSI YCTAHOBHUKAMU YITPaBJIiHHS,
aJke BOHM He BHUCTYIAIOTh B SIKOCTI BJIaCHMKA CMaIKOBOTO MaiiHa.

LuBiAbHUM 3aKOHOJABCTBOM YKpaiHM HE BCTaHOBIIOIOTHCS OCOOJMBOCTI CTST-
HEHHsI TIIaTW 3a BUKOHAHHS Jiil IO YIpaBJiHHS CHAAIIMHOI0 Ha KOPUCTh 0CO0M,
sIKa 3MIMCHIOE Take ynpasiHHA. Y BianosigHocTi i3 ¢T. 1035 LK Ykpainu ictoTHOIO
YMOBOIO JTOrOBOPY YIIpaBIiHHS MailHOM € BU3HA4Ye€HHs po3Mipy i (popMm muiaty 3a
yIpaBiiHHg MaitHoM [2, cT. 1035].

BuHukae nmuTaHHS — SKIIO MPU YKIAACHHI TOTOBOPY IPO YIIPaBIiHHS CHaml-
HOIO He Oye JOCITHYTH 3rofa Ipo po3Mip i popMmy IUIaTH, YU MOXE 1ie TIPU3BOAUTHA
JI0 BUBHAHHS JJOTOBOPY HEYKJIAJICHUM, YA B JAHOMY BUIIAJKY MAalOTh 3aCTOCOBYBATHUCS
3a aHAJIOTIEI0 HOPMU CITaJKOBOIO IpaBa, sIKi mependayaoTh BCTAHOBJICHHS ILJIaTU 3a
BMKOHAHHSI 3aIoBiTy?

Ha namry aymky, om0 CTSTHEHHSI 0CO0O10, sIKa YIpaBisi€ CHalllMHOW, TIaTh
3a BUKOHAHHSI CBOIX ITOBHOBaXX€Hb, 32 aHAJIOTI€EI0 MOXYTh OyTH 3aCTOCOBaHi HOPMU
cratti 1291 K Ykpainu 1ogo mpaBa BUKOHABLISI 3allOBITYy Ha IJIaTy 3a BUKOHAHHS
CBOiX TTOBHOBaXX€Hb, BUXOMISIYM 3 HACTYITHUX MipKyBaHb.

JloroBip mpo yrpaBaiHHS CHAAIIMHOI YKJIAOAEThCS BUKIIOYHO IIIC/S BiIKPUTTS
CMaallMHM, TOMY 3a aHajoriero i3 4. 2 cr. 1291 LK YkpaiHu, gxio po3mip Iiatu
OyB He BM3HA4YEHWi1 B JOTOBOPi, BiH MOXe OyTHM BM3HA4YeHUiI ab0 3a JOMOBJIEHICTIO
oco0u, sIKa 37ilicHIOBaIa YIIpaBJIiHHS CHAIIIMHOIO Ta CIIAAKOEMIISIMU, a y pa3i Hemo-
CSITHEHHS TaKol 3roau, TOOTO B pa3i CIIopy — CYIOM.

€.0. KyxapeB BKazye, 110 nepeadayeHa YKpaiHCbKMM 3aKOHOAABCTBOM MOX-
JIMBICTh BM3HAYEHHS pO3Mipy IJIATM BMKOHABIIS 3aIlOBITYy IiCJIS BiIKPUTTS CITamIl-
HU € LIUJIKOM OOI'PYHTOBAHOIO, OCKiJIbKM, Jal0uM 3roay OyTH BMKOHABLIEM 3aloOBiTY,
B SIKOMY He BCTaHOBJIEHO PO3Mip IUIaTH, 0co0a MOXKe He YSIBISITH O0CAT THUX [iii, AKi
HEeoOXigHO Oyae BUMHUTHU Mic/s BigkpuTTa cnamaiuuu [11, c. 139].
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MipkyBaHHS, SIKi CTOCYIOTbCSI BCTAHOBJICHHSI PO3Mipy IUIaTM BMKOHABLIEBI 3a-
MOBITY, TaKOX ILIJIKOM CITPaBEIJIMBO BiIHOCSTHCS i IO PO3MIpy IJIaTU yIpaBUTENs
crmagkoBUM MaitHOM. 3a aHasoriero i3 crarrero 1295 IHK YkpaiHu MOXIuBIiCTh BCTa-
HOBJICHHSI TIJIATM BMKOHABIIIO 3aIIOBITY IICJs BiIKPUTTS CITaIILIMHUA MOXKe 3arno0irtu
MoJaJIbIil BiIMOBI OCTAHHBOIO Bill 3IiICHEHHSI CBOIX MOBHOBAXEHb Y MOPSIIKY CT.
1295 LK Ykpainu.

CaMe ToMy, MpU BCTAaHOBJIEHHI PO3Mipy IJIaTU OCO0i, SKa 3MiMCHIOE yIpaBaiHHS
CHaAIIMHOI0, TAK CaMO SIK BUKOHABILIEBi 3aIMOBITy, MOTPiOHO BUXOAUTH i3 PO3YMHOCTI
TaKoro po3Mipy.

HesBaxatouu Ha Te, 110 IIMBiJIbHE 3aKOHOIABCTBO BU3HAYAE «PO3YMHICTh» K 3a-
rajbHy 3acajy UMBUJIbHOIO 3aKOHOAABCTBA [2, cT. 3], HE PO3KPUBAIOUM HOro 3MiCT,
IOpUIMYHA JIiTepaTypa ONepye TaKUM MOHATTIM. fK 3a3Havyae 3 uporo npusony B.1.
€MebIHOB, PO3YMHMMMU CJIiJI BBaXKAaTH TaKi Mii, SKi 6 BUMHWIA JIOAMHA, 1[0 MA€E Ce-
peIHiii piBeHb iHTEIEKTY, 3HaHb Ta XUTTEBOIO NOCBiay. AOCTpakTHa 0ocoba, HadijaeHa
TaKUMM SIKOCTSIMM, MOXE Ha3MBaTUCS PO3YyMHOIO JtonuHowo. [lpu BupillleHHI mu-
TaHHS PO PO3YMHICTbh, CJIiJ MOPIBHATU Ail, 110 OLIHIOIOTHCS, 3 €TAJOHHUMMU HisIMU
CepeaHbOi JIOAUHU. TOOTO pO3YMHICTh y KiHIIEBOMY PE3yJbTaTi epeadavae aaekBaT-
HICTh BYMHIOBAaHMX BMKOHABIIEM 3allOBITy Hiii TOMY pO3MipOBi I'pOIIOBOI CymMu abo
MaifHa, SIKMi BiH IPOTIOHYE CHAIKOEMIISIM sIK TUIATy 3a BUKOHAHHsS CBOIX ITOBHOBa-
XKeHb. 3iiiCHIOYN Oyab-Ki Ail, ocoba mparHe MakKCUMajJbHO JOTPUMATUChH BJIACHUX
iHTepeciB. ToOTO BUKOHaBelLb 3aMOBITY HAMaraTUMETbCSl BCTAHOBUTU MaKCUMAaJIbHUIA
pO3Mip IUIaTU 3a BUKOHAHHSI ITIOBHOBaXX€Hb, BUXOASYM i3 BIacHUX mOTped. OmHak,
BMPILIAJIbHUM Y IIbOMY aCIleKTi CTaHe aJeKBaTHICTh 3aIIPOITIOHOBAHOTO PO3Mipy IUIaTH
XapakTepy [Iiii.

ITpu 3acTocyBaHHI PO3YMHOCTI SIK KPUTEPil0 BU3HAYEHHS PO3MIipy IUIaTU 3a YII-
paBIiHHS CHAAIIMHOIO, TaK caMO SIK IMPY BMKOHAHHI 3aMoOBiTYy, CJIiJ B3STU IO yBaru,
Mepll 3a BCe, CKIAAHICTh BUMHIOBAHMX [iil, BiACYTHICTb aJIbTEpPHATUBHUX BapiaHTiB
3aJlydeHHsT IOPUINYHOL JOIOMOTIM Ta, Oe3repeuyHo, pe3yabTaT Takux mii [11, c.141].

Takox mpoOJeMHMM € TMWTaHHS IHOAO TOrO, YM TMOBMHHI BXOAWUTU OO CKJIALy
CIIAIKOBOrO MaiiHa BUTpaTW Ha yIpaBJliHHs crnamiiumHoro? Ha Hairy aymMKy, HaBiTh
SKIIO TaKi BUTpATU OYyAyTh KOMIIEHCOBaHI 3a PaxyHOK CIaJKOBOTO MaiiHa, Hajasi
BOHM MaloThb OyTM MepepaxoBaHi SIK BUTPATU CIIAAKOEMIIS, i He MOBUHHI BXOOUTU
IO CKJIaay CHaalUMHU. Ajie OUTBIIICTb AOCHIAHUKIB MPUTPUMYETHCSI TOYKU 30Dy, Y
BiZITTOBIMHOCTI 3 IKOIO BUTPATU Ha yIPaBIiHHS MaliHOM BiITHOCSITHCS 32 paXyHOK Bap-
TOCTi CITaJIIUHU.

Sk BKkasye €.0. XapuToHOB, 0coba, siKa yIpaBise CHaglliMHOI0, HE MOXE BUKO-
PUCTOBYBAaTH CIAaAKOBE MailHO IJISI OTPMMAaHHsI MPUOYTKY Ha CBOIO KOpuUCTh. Ilicis
CIUIMBY CTPOKY YIPABJIiHHS CHAAIIMHOI 0c00a, siKa YIPaBIS€ CIaIKOBUM MaliHOM,
Mae€ T0IaTH CITaJKOEMIISIM 3BIT MPO pe3yIbTaTH YIPaBIiHHSI MailHOM.

Ocoba, 10 ynpaBlisi€ CHagliMHOI0, MAa€ MpaBO Ha IUIAaTy 3a BUKOHAHHSI CBOIX
000B’s3KiB. BkasyeTbcd, 110 LIs1 cyMa OOYMOBIIOETHCS JOTOBOPOM MiX HOTapiycoMm
Ta 0co00I0, SIKa YIIpaBIsSE CHAAIIMHOI0. BoHA BUILIAYYETHCS CHATKOEMIISIMU IIPO-
MOPLIAHO IO YaCTKM YCITaJKOBAHOTO KOXHMM 3 HUX MaitHa. SKIIo crmagkoeMii Bim-
MOBJISIIOTBCSI CIUTATUTHU TPOILLi 3a YIPaBJIiHHS CIAIIIMHOI, TO YIIPABISIOUMI MOXKE
3BepHYTUCS 10 cydy. SAKino ocoba 3anopisia 1KoAy ab0 BUKOPUCTOBYBajla CraguHy
B CBOIX LUISX, CIAAKOEMII MOXYTb 3BEPHYTHCS IO CYOy 3 TO30BOM PO BiAIIKOAY-
BaHHs 30UTKiB Ta MopaibHOI wkoau (ct. 22, 23 1K) [12, ¢.796].

BapricTh cnagmmHu Moxe OyTH BM3HAYeHa 3a MOTOJIXKEHHSM CIAagKOEMIIIB, Kpe-
JIIMTOPIB CITAAKOMABIISI, a TAKOX BiIKa300[epPXKyByadiB, sIKi B IIbOMY BUIIAAKY SIBJISI-
IOThCSl 3aiHTepecoBaHUMM ocobaMM. Y mpoleci OLiHKM BapTOCTi CHamIIUHU MOXE
OyTM 3acTOoCcOBaHa mpodeciiiHa olliHKa, B TOMY YMCJi i ayniMTOpchKa oliHKa. OCHOB-
HUM YMHOM 1I€ CTOCYETHCS 00’€KTIB MiANMPUEMHUIIBKOL disIbHOCTI.

TakyM 4MHOM, XO4Ya Y BiamoBigHOCTI i3 4. 5 ¢T.1268 LIK Ykpainu cramiiuHa
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BBAXXA€ETHCS TAKOIO, 1110 HAJEXUTh CHAAKOEMIISIM 3 Yacy BIIKPUTTS CIHAAIIMHU, HE-
3aJIeXKHO Bil TOTO, KOJM BOHa Oyja IpUiIHSTA, B CIIAAKOBOMY IIpaBi MOPYIIYETHCS
3arajJibHO-LUBIJIbHUM MPUHLUIM, V BiIMNOBIAHOCTI 3 SKWUM IJIOAW i JOXOAU HajeXaTh
BJIACHUKOBI MaliHa, BUTpaTHU Ha yTpMMaHHS MaiiHa TaKOX BiIHOCSITbCSI HAa paxyHOK
BJIaCHMKA. Y BimmoBigHocTi i3 4. 4 c1. 319 LIK Ykpainu «BnacHicTs 3000B’s13ye» |2,
4. 4 ct. 319], n0rivHO Oyy0 O, SIKOM BUTPATH HAa YTPUMAHHSI MaifHa, SKe HAJICKUTh
CHAAKOEMIEBI 3 Yyacy BiAKPMUTTS CHAALIMHU, BiTHOCUIUCS O Ha paxyHOK OCOOMCTOIO
MaiiHa CragKoeMIs. Ajie MOTPiOHO 3pOOMTH BUCHOBOK, 11O IMOJIOXKEHHS, Y BiIMNOBi/I-
HOCTI i3 IKUM BXXMBAETHCS TEPMiH «CITaAKOEMELb HECE BiMOBINAIBHICTE», «CTIAIKOE-
Mellb BilIIIKOZOBYE BUTpaTU» TOLIO, O3HAYA€, IO TaKi BUTPATU BiJLLIKOIOBYIOThHCS
3a paxyHOK CIIaJKOBOTO MaifHa, sIKe€ BBaXKA€ThCsS HAJECXKHUM CHAIKOEMIIEBI 3 dacy
BimKpuTTsa cragmuHu. [lpy 1boMy, SKIIO 3aCTOCOBYBaTH OyKBaJbHE TIyMauyeHHS
BKa3aHUX HOPM, TO MOTPiOHO OyJI0 6 3pOOUTU MPOTWIEXKHUI BUCHOBOK.

Ha namy nyMKy, B cmagkoBOMY IpaBi He peali3yloThCs TEOPETUUYHI 3acaly KOH-
LIETTIIil yIIpaBJliHHS MailHOM, BUXOISYM 3 TEOPETUUYHUX TMO3UIIII PUMHOXEHHS Maii-
Ha. Y BIIOBIZHOCTI IO KOHUEILil PO3yMiHHSI yIIpaBlIiHHS MaiiHOM, 31iiicHeHOi P.
MajiigaHukKoM, MOTPiOHO 3pOOUTU BHCHOBOK, 110 B YMHHOMY 3aKOHOJABCTBI HEMae€
migcTaB ISl TOro, 1100 BiIHOCUTHM BUTpATU Ha YIPAaBIiHHS CIAgKOBUM MaliHOM Ha
paxyHOK BapTOCTi CHaIlIAHU.

Sk 3aznavae P.A. MaiigaHuk, mig missMu B iHTepecax BUromoHabyBaua abo ycra-
HOBHMKA YMNPaBIiHHS CJil pO3YMIiTW BUMHEHi 3 HAJIEXXHOIO A0AWIUBICTIO Oii, 110 HE
cyrepeuyarbh 3aKOHY i MalOTh CBOEI METOIO 30epiraHHs Ta NPUMHOXKEHHS BapTOCTi
TepenaHoro B yMpaBJliHHS MaifHa, 3MiliCHEHHI 0e3 HeBUIIPABIaHOTO PU3NKY MOXKJIM-
BUX BUTpPAT TakK, K BYNHUB OM HA MICLli yIIpaBUTEJIsSI CaM YCTAHOBHUK 32 aHAJIOTIYHUX
ob6ctaBuH [13, c.107].

bnausbkoio go touku 3opy P.A. Maiinanuka € no3uuisg 1.B. BeHigukrToBoi, sika
BU3HAYa€ NOBipYe yMpaBliHHSA (K iHILiaTUBHY CAMOCTIHY MisZIbHICTH YNpPaBUTENS
1IOJO peatizalii Yy>KuX cy0’€KTUBHMX IpaB Ta 00OB’SI3KiB, sIKa MOXe OyTU CIIPSIMO-
BaHa Ha 30€peXeHHs YM MPUMHOXEHHS TepelaHoro B JOBipye yMpaBlliHHS MaliHa,
a TaKOX 3MEHIIEHHS ab0 MoIepemKeHHs 30UTKIiB BiJl 1Oro BUKOPUCTAHHS IIJISIXOM
peajizalii MpaBOMOYHOCTENM BOJIOJAIHHS, KOPUCTYBAaHHS M PO3MOPSIXEHHS B 00Cs3i,
BCTAaHOBJIEHOMY YCTAHOBHUKOM YIpaBiiHH [14, c.61].

€.0. KyxapeB xapakTepu3y€e ympaBlliHHSI CHaAlMHOI 3 OIJIsIAy Ha 3MilCHEHHS
CBOIX MOBHOBaXk€Hb BMKOHaBLIEM 3amnoBiTy. Ha iioro nyMKy, ysIBASIETbCS JOLIIBHUM
pO3MISANATH YIPaBIiHHS CITAAKOBUM MaWHOM caMe€ BUXOISYM i3 TMO3MILI MPUMHO-
JKEHHSI MepefaHoro B yIpaBIiHHS CHagKOBOro MaiiHa, TOOTO (PaKTMYHO OTPUMAHHS
MPUOYTKY BiJl BUNHEHHSI YIIPABUTEJIEM i, 1110 OXOILTIOIOTHCS YIIPaBIiHHIM, a TaKOX
3MEHIIIEHHS a00 TonepeakeHHsT 30MTKIiB Bij iioro BUkopuctaHHs. HaBeneHuii Buc-
HOBOK OOYMOBJIEHWI TUM, 110 3aKOHOAaBellb BUOKpemttoe B ¢T. 1290 LIK Ykpainu
TaKi MOBHOBAXXCHHSI BMKOHABLISI 3aIIOBITY, SIK «YIPABJISITU CHAOLIMHOIO» Ta «BXWUTU
3aXO/IiB 1II0JI0 OXOPOHU CIAJAKOBOrO MaiiHa». 3a TaKuX OOCTaBMH, MOBHOBaXKEHHS
1LIOJIO YIIPaBJIiHHS CITaAKOBUM MailHOM Ta MOTro OXOPOHM BiApi3HATUMYThCS XapaKTe-
pPOM BUMHIOBAHMUX Mili, 1110, B CBOIO YEPry, OOYMOBIIOETHCSI OCOOIMBOCTSIMU CIIAIKO-
Boi Macu [11, c.105].

Bucnoerxu

ButpaTtu, siki BUHMKaIOTh MiC/asl BiAKPUTTS COAAIUMHU, 10 CKJIaAy CIaAlLUUHU He
BXOIATh i OXOIUTIOIOTBCSI TTOHSITTSAM CIIAAKOBe MaiiHO. TOMYy HOLIIbHUM € BXKHBa-
TU T€PMiH «BMMOTU, 11O OOTSIKYIOTH CHAAIMHY», IKMA Oyae Oibl LLIMPOKUM, HixX
MTOHSTTSI «OOPIW CITAAKOMABLISI», i OyJe OXOIUTIOBATH SIK OOPTM CHAZKOMABII, Tak i
BUTpAaTU Ha YTPUMAHHS, JAOIJISIA, JIIKyBaHHSI Ta MOXOBaHHS CMAAKOIABLIsI, a TaKOX
BUTPATU HA OXOPOHY i YNPaBJiHHS CMIaAKOBUM MaiHOM.
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