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3aIMO00iKHUX 3aXO0/iB

Jocnidoiceno  ocobnusocmi  3acmocy8ants  3an00IdCHUX  3aX00i8
WOO0O HENOBHONIMHIX AK CAMOCMIUHUX CYO 'EKMI8 KPUMIHATLHO20 NPO-
6aoddicents. Busnaiueno munosi nopyuienns, aki 00nycKaiomy opeanu 00-
€Y008020 PO3CNIOYBAHHSA, CYO NPU 3ACMOCYBAHHI OKPEMUX 3ANOOIMCHUX
3ax00i8, 3aNPONOHOBAHO WANIAXU IX YCYHEHHA Y NPAKMUYHIL OISIbHOCMI.

KiouoBi ciioBa: kpuminanvhe cyo0ouuHcmeo, Heno8HOLIMHI, 3ano-
OIdICHI 3aX00U, 3aMPUMAHHS, MPUMAHHA NIO 8APMON, NIO03PHO6AHUL,
008UHYSaUeHUll, CiOYULl Cy0O0st, CiOYUIL.

Hccnedosanvl ocobennocmu npumenenuss mep npeceuerust 8 OmHo-
WeHUU HeCcOBePUIEHHONEMHUX KAK CAMOCMOAMENbHbIX CYObEKMos y2o-
106H020 cyoonpouzsoocmea. Onpeoenensbl MunuiHble HapyuleHus, Ko-
mopwie OONYCKarom opambl 00CYOeOHO20 paccied08anusl, cyo npu npu-
MeHeHUuU OmOeNbHbIX Mep npecedeHus, npediodiceHbl Nymu ux ycmpane-
HUsL 8 NPAKMUYECKOL 0esimebHOCIU.

KuaioueBble ci10Ba: y20r106H0e cyoonpousgo0cmeon, Heco8epuenHo-
JlemHue, Mepbl npeceyenus, 3adepaicanue, cooepicanue nod cmpaicell,
nooospesaemulil, 0O8UHAEMBIU, CTEOCMEEHMbIU CYObs, Ce008AMENb.

The features of the application of measures in juvenileeasanin de-
pendent subject of criminal proceedings. Defined typical criminal pro-
cedural violations, which allow pre-trial investigation authorities in the
application of specific measures proposed ways to address the minprac-
tice.

Keywords: criminal justice, juvenile, preventive measures, deten-
tion, custody, the suspect, the accused, the investigating judge, the in-
vestigator.

ITocmanoeéxa npobremu BOBHX IIPHITUCIB IIOO 3aCTOCYBaHHS 3aIlo-

BaximuBuM 3acobom

3MII[HEHHS 3aKOH- | ODKHHX 3axofiB. LluMm HOpMamu rapaHTy-

HOCTI Ta NpPaBOIOPSAIKY B KPHMiHAaJbHOMY | €ThCSI OXOPOHA TaKMX KOHCTUTYLIHHUX TIpaB
IPOIECT € TOTPUMAHHS 1 3a0e3MeyeHHs mpa- | 1 cBOOOJ IPOMaIsIH: HEOTOPKaHHICTh 0CO0H,
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KUTAa, TypOOTa Npo IXHE 300pOB’S, Maii-
HO. CTOCyeThCs 1€ 1 TaKoro cIerudivHoro
Cy0’€KTa KPHUMIHAIEHOTO HPOBAIDKCHHS, SIK
HETIOBHOJTITHIH.

3 mpuitasaTTsam HoBoro KITK Yipaiau mpo-
[eC KPUMIiHAJIFHOTO CYAOYMHCTBA IOIO He-
NOBHOJNITHIX HAaOyB OUIBII TyMaHICTUYHHUX
pHC, IO TOJISIrae B HU3I 0COONMUBOCTEH BU-
KOPUCTaHHS yYaCHHKaMHM KPUMiHAJIBHOTO
NPOBAPKCHHS HAJaHUX iM IpaB i mpouecy-
aIBbHUX OOMEXEHb IiJ 4ac MPOBEJCHHS IPO-
LecyaJbHHX Jill 1 BpaxyBaHHS €BPONEHCHKOI
MPAKTUKU PO3CIiTyBaHHA KPUMiHAJIbHUX
MIPaBOIOPYIICHB, BUNHCHUX HETIOBHOJITHIMHU.

AHnani3 ocmanHix 0ocnidxieHnd
i nybnrixayii

IIpoGneMu KPpUMIHATBLHOTO MPOBAIKCHHS
3a yYacTIO HETTOBHOMITHIX 3aBXKIH TiepeOyBa-
JIM B IIEHTPI YBard BUCHUX 1 MPAKTHKIB, MPO
IO CBiAYaTh YHCJICHHI MOHOrpadiuHi JI0-
cmmkenns I1.J]. birenuyka, B.I. Tongapen-
ka, FO.M. I'pomeBoro, A.f. JlyOuHCBKOTO,
JIM. Kapueesoi, H.C. Kapnosa, O.M. Jla-
pina, JL.M. JloGotika, B.3. Jlykamesuua,
€. JIyk’snuuxoBa, B.T. Manspenka, M.M.
Muxeenka, B.T. Hopa, C.M. CraxiBcbKoro,
M.C. Crporosuua, M.€. lllymuna Ta iHMIHX.
Barome miciie y npansx BKa3aHUX HAyKOBIIiB
rocigae 3’siCyBaHHsS. OCOOJIIMBOCTEN 3aCTOCY-
BaHHS 3allO0DKHUX 3aXOIB IOIO HEIIOBHO-
JITHIX.

He eupiweni paniwe wacmunu
3azanbHOi npobremu

Hesakonni Ta HeoOrpyHTOBaHi aii opra-
HIB JIOCYIOBOTO PO3CIiAyBaHHS U cymy mpu
0o0OpaHHi 3aMmoODKHUX 3aXO0JliB ICTOTHO TOPY-
IIYIOTh KOHCTUTYIIHHI TMpaBa HEMOBHOJIT-
HIX, TAPUBAIOTh MOBAry J0 3aKOHY 1 aBTO-
PHUTET CYAOBHX Ta MMPABOOXOPOHHUX OPTaHiB.
BuBueHHsT TMX MpaBONOPYIIEHs Y Pi3HUX
paxkypcax i mpakTHYHE pearyBaHHsS Ha HHX 3
METOIO IOA0JIAaHHS — BayKJIMBa rapaHTiH 3MilI-
HEHHSI IIPABOTIOPSIKY 1 3aKOHHOCTI, OXOPOHH
npaB 1 3aKOHHHUX I1HTEpECiB HEMOBHONITHIX,
MiABUILEHHS MPECTIKY POOOTH OpraHiB J0-
CYIIOBOTO PO3CIIiTyBaHHS Ta CYIy.

OCHOBHI pe3epBU Ha LUTIXY BHUpILIEHHS 3a-
3HaYeHUX NpobseM nepedyBaroTh y MPaKTH-
Hill omuHi. [le cnoHykae no momryky Ha-
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NpsIMIB  YIOCKOHAJIEHHsSI [JisSUTBHOCTI  CIIiA-
YHUX OpraHiB, MPOKYPaTypH Ta CYAy B acIeKTi
MPHUBEJCHHS 11 Y BIAMOBIAHICTH 10 BHMOT
Koncrurymii Ykpainu ta KoHBeHIiT po 3aXucT
TIpaB JIFOJIHU 1 OCHOBOITOJIOXKHHUX CBOOO]I.

Dopmynoeanna yinei cmammi

O0’€eKTOM 3aCTOCYBaHHS 3alOOKHUX 3a-
XOJIiB JIO HEMOBHOJIITHHOTO € HOPMaJIbHa, 3a-
CHOBaHA HAa HOPMAax MaTepialbHOTO i KpUMi-
HAJBHOTO MPOIIECYaIbHOTO TpaBa JisIbHICTh
13 3aTpUMaHHs Ta 3aCTOCYBAaHHS 1HIINX 3aI10-
OKHMX 3aXOJIiB, a TAK CaMO 3aKOHHI IIpaBa Ta
IHTE€pPECHU HETIOBHOIITHBOTO SIK CAMOCTIHHOTO
Cy0’€eKTa KPUMIHAJIBHOTO MPOBAPKECHHS.

VY cuimgiit 1 cymoBii MpakTUIll BAHUKAIOTh
TPYIHOII y 3aCTOCYBaHHI OKPEMHX 3arlo-
ODKHUX 3aXOJiB IOJI0 HETIOBHOMITHIX. Tomy
CHIJT pO3TIISTHYTH OCOOJIMBOCTI 3aCTOCYBaHHS
3armo0KHUX 3aXO0JIB, sIKi OOMPAIOTHCS MO0
i€l cnenngivgHoi Kareropii cy0’€KTiB KpuUMi-
HATIBHOTO NMPOBAUKCHHS, BUABUTH HEJIOJIIKU
B JiSUIBHOCTI OpTaHiB JI0CYZI0BOTO poscm;[y—
BaHHSA Ta Cy[Ay B aCIEKTi BIAMOBITHOCTI X
Jii BUMOTaM MIiKHAPOIHO-TTPABOBUX aKTiB
CTaHAApTIB 1 KpUMIHANBHIA MpoLecyanbHil
MOJITHIN YKpalHH OO0 HEMOBHOMITHIX, 3a-
MPOTOHYBATH IIISIXU 1X YCYHEHHS.

Buxnad ocnoeénozo mamepiany
docnidxncennsa

3a yKpaiHCBKUM KpHUMiHAJIBbHUM 3aKo-
HOM caMe TOKapaHHS HE € METOIO, IO Mae
BEIMKE 3HAYCHHS Yy TMPOBALKEHHIX IIPO
3JI0YMHHM, BYMHEHI migaiTkamu. Il 3acanma
IOBHICTIO BianoBizae MiHIManbHUM CTaH-
napranM npaBmiam OOH, mo crocyroTbes
3IOICHEHHS MTPAaBOCYIIS CTOCOBHO HEIIOBHO-
nitHiX (IlekiHCBKi TpaBwia), IpUHHATAM 29
mucronaga 1985 p. Pesomomiero 40/33 Ha
96-my mneHapHoMmy 3acimaHHi [eHepanbHOl
Acam6nei OOH.

Ile B Munynomy cromitti A.M. Jlapin
3ayBa)KMB, II0 METOK0 3aCTOCYBAaHHS 3ario-
ODKHHX 3aXOMiB JIO HEMOBHOJITHIX € 3a0e3-
MICYCHHST HOPMAJIBHOTO X0y KPUMIHATIBHOTO
CYIOYMHCTBA, TONEPEHKEHHS Ta YCYHEHHS
peaNbHUX 1 MOKITUBHUX TIEPEIIKO 3 OOKY ITif-
03PIOBAHOTO (OOBHHYBAYCHOTO) MIOMO 3IiM-
CHEHHS IIbOTO CYIOYMHCTBA, 3a0e3MeueHHS
y4acTi IiJ03pIOBAHOTO (OOBHHYBAYEHOTO)
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KpuMiHanbHe npaBo Ta KpumiHoNoOris

B IPOLIECYAIBHUX JisX, Y SKUX Taka yd4acTb
HEOOXiZHa, 1 SKHAWIIBHIIIOTO MPUOYTTA
HOTo 70 MICIISI IX IPOBEICHHS, HETOITYILICHHS
BUYMHCHHS Hl,E[OSp}OBaHI/IM (06BI/IHYB3HeHI/IM)
HOBUX 3JI0YMHIB, HEOOXiTHICTH HEHTpaizy-
BaTW HaMaraHHS IiI03pIOBaHOTO (OOBHHYBa-
YEHOT0) CTBOPUTH TIEPEIIKOIU 3 BUKOHAHHS
MPUAHATHX MPOIIECYyaTbHUX PIllICHb, 8 TAKOK
BUXOBHHI BIUIUB Ha HETMOBHOMITHBHOTO [I,
c. 24].

Uunnuit KIIK Bu3Hadae ocoOmuBOCTI 3a-
CTOCYBaHHS JESIKUX 3alMo0DKHHUX 3aXOJiB
IIOZI0 HEMOBHOJNITHBOTO. 30KpeMa Tepe-
0a4aeTbCsl MOXIIMBICTH 3aCTOCYBaHHSA JI0
HETMOBHOJIITHIX, SKi BYMHWIM KpHUMiHAJIbHE
MPaBOIIOPYIICHHS, K 3arajbHUX, TaK i CIe-
IMiATBHAX 3aMo0KHHUX 3aXOlliB, Mepemdade-
HUX CT. cT. 176, 493 KIIK. ITpu upomy 3arpu-
MaHHsI Ta TPUMaHHS IT1Jl BAPTOK MOXYTh 3a-
CTOCOBYBATHUCS JIMIIE B Pasi, SIKIIO HEIOBHO-
TITHIA MiJ03PIOEThCS YU OOBHHYBAYYEThCS
y BUMHEHHI TSDKKOTO YM OCOOJIMBO TSKKOTO
3JI0YHHY, 32 YMOBH, 1110 3aCTOCYBaHHS 1HIIO-
ro 3arno0iXKHOTO 3axX0ly He 3a0e3Me4HTh 3a-
noOiranHs crpobam rnepexoByBaTHCSA Bil Op-
TaHiB TOCYIOBOTO po3CiiayBaHHs [2].

KpuMinaneHuil TponecyanbHANA  KOIEKC
TaKoX 3a0e3Meuy€e MOXKIIUBICTh 3aCTOCOBYBa-
TH SIK aJbTEPHATHBY IHIIMM 3al001KHUAM 3a-
XOllaM TIepe/IaHHs] HeIOBHOJITHBOTO ITiJT Ha-
s OaThKiB, OMIKYHIB UM MIKIYBaIbHUKIB, a
JIO HETIOBHOJITHIX, SIKi BUXOBYIOTBCS B JIUTSI-
qiif yCTaHOBI, — EpeAaHHsI iX MiJ HAIIAA aj-
MiHicTparii i€l ycranosu (4. 1 ct. 493 KIIK)
[2]. Le mae 3Mory opraHam, o 34iHCHIOIOTh
MPOBAJKCHHSI 1Ii€1 KaTeropii, IHANBIAyaIbHO
T1IXOJTUTH JI0 TIPU3HAYCHHS ITiJJTITKAaM BUIY
3armo0KHOTO 33aX0Jy, BPAXOBYIOUH TSKKICTB
3JI0YMHY, BIKOBI Ta IICHXOJIOTIYHI OCOOJH-
BOCT1 HETIOBHOJIITHHOTO, CTaH 3/I0POB’sI, BH]I
HOTO AisUTEHOCTI, MicIle TIPOKUBaHHSI, ehek-
TUBHICTH CAMHUX 3aXOIB Ta iHII 0OCTaBUHU.
Kpim mporo, moBuHHI OpaTtucst 10 yBarw He
TIJIBKU 3arajbHi BiKOBI OCOOJHBOCTI HETIO-
BHONITHIX, @ ¥ 0COONMBOCTI, NMpHUTaMaHHI
mijuTiTkaM pi3Hoi BikoBoi kateropii (14-15,
16-17 poxiB).

Bupimytoun nuTaHHA Tpo OOpaHHS 3a-
MOOKHOTO 3aX01y LIOAO0 HENOBHONITHBOIO
CIITYi Ta Cy[AOBI OpPraHU MOBHHHI BPaxoBy-
BaTH HE TUTBKY 3arajbHi MOJOKCHHS 3aKOHY,

a 1l HOpMU KPUMIHAITBHOTO Ta KPUMIiHAIBEHO-
MPOIIeCyaTbHOTO 3aKOHOJABCTBA, SIKI ITis-
TalOTh 3aCTOCYBAHHIO B KOXKHOMY KOHKDCT-
HOMY BHITAJIKY, — Ti, IO PEryJTiolTh YMOBH
BiJIIIOBiTaTFHOCTI HETIOBHOJITHIX 1 TOPSTOK
30IMCHCHHS KPUMIHAJIBHOTO ITPOBAKCHHS.
[Topsin 3 BikOBUMH OCOOIMBOCTSIMY TTOBHHHI
JOCITIKYBaTUCS OOCTaBHHH, IO CTOCYFOThCS
0COOMCTOCTI HEIOBHOIITHLOIO, Ta 0OCTaBH-
HU, SIKi YTBOPIOIOTH KPUMIHONOTIYHY Xapak-
TEPUCTUKY BUYMHEHUX HHUMHU KPHUMIiHATBHUX
MIPaBOMOPYIIEHb.

Oco0nuBy yBary cii 3BepTaTtd Ha 3’cy-
BaHHSA SIK IiJI 9ac JOCYIOBOTO, TaK 1 CYIOBO-
TO MPOBAHKECHHS YMOB JKUTTS Ta BUXOBaHHS
HETOBHOJITHLOTO, IOBHMUX 1 BCEOIYHUX BiO-
MOCTel Tpo Horo ocoOy tomo. s edek-
TUBHOI peaizallii uX BHMOT JIOIUILHO BH-
KOPHCTAaTH MO3UTHUBHHUK TOCBIJ 3apyOiKHUX
KpaiH, 30KpeMa [I0I0 CKJIAJaHHS J0CYI0BO-
TO 3BiTy, Ta HaIpAIIOBaHHS YKPAlHCBKUX IIi-
JIOTHUX CYAIB, SIKi 3aMpOBaJMIIN 11i HOBAMii i
nepekoHanucs B ix epextuBHoCTi. Cyau 1mo-
BHUHHI PETENIbHO i BUBaXEHO aHaJi3yBaTH Bi-
JIOMOCTI «JTIOCY/IOBUX 3BiTiBY», HaIAHUX TPEJI-
CTaBHUKaMH CIY)KOH y CIIpaBax JiTeH, 1HITY
iH(popMaIifo Tpo 0coly HEMOBHONITHROTO,
OTpHUMaHy TiJ 4ac cymoBoro po3rimy. Came
IIi CJIY>kKOW TIOBWHHI JTaTH CBOi peKOMEeHJaIlii
a00 TIOSICHEHHS, HAa OCHOBI1 SIKHX CYJ IIpH-
3HAYNTh KOHKPETHE TOKapaHHA abo 3axin
BILTUBY.

[Ipn BupimIeHHI NHUTaHb, TOB’A3aHUX 13
3aCTOCYBaHHSIM 3aMOODKHUX 3aXOJiB MO0
HETOBHOJITHIX, CTi/4i CY/1i HOBUHHI BPaxo-
BYBaTH SK 3arajbHi BUMOTH, IO CTOCYIOTh-
csd TaKHWX 3aXOJiB, TakK 1 CIeliaabHi BUMOTH
IOZ0 OKPEMHX iX PI3HOBHIIB, 3aKpIILICHI
y KIIK. Po3rnsmatoun KJIOMOTaHHS PO 3a-
CTOCYBaHHS OKPEMHX 3alO0DKHUX 3aXOIiB
J0 HEMOBHONITHIX, CIiA4i Cymmi MOBHHHI
3BEpTaTH yBary TakoXX Ha Te, MO BiAMOBIA-
Hi KJIOTIOTaHHS MAIOTh He JUIIe 3a GOopMOIO i
CKJIaJIOBMH BiJITIOB1JIaTH BUMOTaM 3aKOHY, a
it OyTH HaJI)KHUM YMHOM OOTPYHTOBAaHUMH.

Sk cBimUMTH Cy0Ba MpakTHKa, 4acTo He
JIOCTaTHHO OOTPYHTOBAaHHMMH € SK KJIOIO-
TaHHS CHIAYMX, MPOKYPOPIB, TaK 1 yXBaiu
CHITYUX CYAJiB PO 3a10BOJICHHS KJIOMOTaHb
Ta PO BiIMOBY B iX 33JOBOJICHHI. Y TaKux
yXBajax CIiadi Cyai, IpyHTYIOUUCh Ha KIIO-
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MOTAaHHAX CHITYMX, 3a3HA4Yal0Th, 10 0c00a,
sIKa 3BEPHYNACS 3 BINNOBIIHAM KIIOIIOTaH-
HSIM, JIOBEJa iICHYyBaHHS BCIX IepeadaveHux
3aKOHOM MIACTaB, SIKI € HEOOXITHWMU IS
3aCTOCYBaHHs 3aXOJiB 3a0e3leueHHS KpH-
MIHAJBFHOTO TIPOBA/DKCHHS, ajie HAaJCKHUM
YHHOM HE MOTHBYIOTH iX (DaKTHUYHMMHU 00-
CTaBUHAMH KPUMIHAIBFHOTO TIPOBAIKCHHSI.
Taxki >k BUIIAJIKU € XapaKTePHUMH 1 AJIs yXBasl
PO BiIMOBY B 32/I0BOJICHHI KJIOIIOTaHb, KON
CIIif4l CyAsi, He MOTUBYIOUM CBOTO PILLICHHS
(hakTHUHUMHU OOCTaBHHAMH, BKa3ylOTh Ha
HEOOTPYHTOBAHICTh BiJNIOBIIHOTO KJIOMOTAH-
Ha. Kpim Toro, y pasi, konmu KIIK He perymnroe
a00 HEOTHO3HAYHO PETYIIOE MUTAHHS KPHMi-
HAJIEHOTO TPOBAKEHHS, TPAIULIETHCS HEO-
IHAKOBE 3aCTOCYBAaHHS 3aKOHOIABCTBA MpPHU
X BUpIIICHHI.

Criguuii cynmisi, po3misiialodn KJIOTOTaH-
HSl CTOPOHHM 3aXHCTY IIPO 3MiHY 3ar1001KHOTO
3aX0/1y, MOXKE 33/I0BOJIbHUTH TaKe KJIOTIOTaH-
HS YaCTKOBO — 3MIHHTH 3alOOLKHMHA 3axif
OiIpII M’SIKUM, TOOTO HEe 00OB’SI3KOBO THM,
SIKUI IPOCUTH CTOPOHA 3aXHCTY.

SIkmo  cTopoHa KpHUMIHAJNBHOTO IPOBa-
JDKCHHSI HE JTOBOAMTH, IO iCHYe OOIPYHTO-
BaHa TiJ03pa Y BYMHEHHI 0CO00I KpHMi-
HAJFHOTO TIPaBONOPYIICHHS, TIepea0adeHOTO
KOHKPETHOIO CTaTTer0 ab0 YacTHHOIO CTaTTi
KpuminanpHOTO KOJEKCY (BHIQJKH 3aBH-
HICHHs KBamidikamii), criaauii cyaas po3nis-
JIa€ BIJTIOBiHE KJIOTIOTAHHS Ta BiJIMOBJISIE Y
fioro 3a7oBoseHHi. Lle mpaBMIO MOMUPIOET-
sl i Ha BUPIIIEHHS TUTAHHS NP0 HASBHICTB 1
BIJICYTHICTh KBaJTi(hiKyIOUMX O3HAK BIATOBi-
HOTO 3JI0YMHY, OOIPYHTOBaHY Mig03py, Y Ha-
SIBHOCTI SIKUX CTOPOHA KPUMIHAJIBHOTO MpPO-
Ba DKCHHS IOBHHHA JTOBECTH IEPE]T CYIOM.

TakuM YHHOM, BHIIQAKH HETPABIIHHOL
kBai(ikamii KpPUMIHAIBHOTO TPABOIOPY-
HICHHS € (PaKTUIHO HEJJOBEICHHSIM BUMHEHHS
0CO00I0 KPUMIHAJIBHOTO IMPaBOMOPYIICHHS,
MIPU SIKOMY B 3aJIOBOJICHH1 KJIOTIOTaHHS TIOBH-
HHO OyTH BiJ]MOBJICHO.

3aTpuMaHHs HETIOBHOJITHROTO 0€3 yXBaH
CIITYOTO CyAJlI HE NOMYCKAEThCSA, KPIM BHU-
najkiB, nepeadauenux ct.ct. 207, 208 KIIK
VYkpainu. Take 3aTpriMaHHs 371HCHIOETHCS B
nopsaxy, nependbadenomy §2 I'maBu 18 KIIK
VYKkpaiHu y BUHATKOBHX BUIAIKaX, 32 YMOBU
HAsBHOCTI OOTPYHTOBAHOI MiT03pH Y BUMHEH-
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Hi HUM TSOKKOTO YM OCOOJIMBO TSIKKOTO 3J10-
quny [2].

Bumorn 3akoHy mpo 3miiCHEHHS 3aTpu-
MaHHsI TOKJIMKaHi He TOMYCTHTH 3aCTOCYBaH-
HS 3a3HAUCHUX 3aXO0JIiB 3a0€3IeUCHHS KPHMi-
HAJIHOTO IIPOBAHKEHHS 11032 KPUMiHAIBHO-
MPOIECYATbHAM CYJAOYUHCTBOM, 3aro0irTu
MOPYIICHHIO TpaBa HEMOBHONITHBOTO Tij-
03PIOBAHOTO Ha HEJOTOPKaHHICTh. 30Kpema,
B pa3i 3aTpHMaHHS HENOBHOJITHBOI 0ocoOu
YIOBHOBaXKEHA CIIy>k00Ba 0ocoba, 1o 3mii-
CHWJIa 3aTpUMaHHA, 3000B’A3aHa HeraiHO
MOBIJJOMUTH TIPO Iie Horo OaTbkiB abo ycH-
HOBHTEJIB, OMIKYHIB, MKJITyBaJIbHUKIB, OpraH
OIIKH Ta MIKIyBaHHS.

Cniguiii mpakTHIll BiIOMI BUTIAJKH, KOJU
oco0a 3aTpUMYEThCS 1 MOMIIIAETLCS B Mic-
I TPUMaHHA 3aTPHUMAHUX B MOPYIICHHS
BHUMOT, IO TIPea SBISIFOTCS JIO MMIJICTaB 3a-
TPUMaHHsA. 30KpeMa Ba)KJIIMBOKO YMOBOIO IS
3aTpUMaHHS € HAABHICTh (PaKTHYHUX JaHUX,
SIK1 IATBEPIKYIOTh, 110 caMe Ll 0coda BUH-
HWJIa KpUMiHAJbHE MpaBONOpYIIeHHA. Taki
¢axkTHuHi JaHi NOBUHHI OyTH 3adikcoBaHi
B 3aKOHHOMY IMOPSAKY B KPHMIHAIBHOMY
MPOBaDKCHHI. BOHM MaroTh craryc JOKa3iB
1 MOBUHHI OyTH TpaBHWIBHO OdopmieHI. Y
KOTHOMY pa3i He MOXXHA IPOBOIUTH 3aTPH-
MaHHS 3a HElepeBipeHo abo ormepaTuBHO-
JTOB1IKOBOIO 1H(OpMAIII€TO.

Mix THM, cuimdi iHOAI WAyTh Ha3yCTpid
MIPOXAaHHSAM OIECPAaTUBHHUX MHPAIiBHUKIB IIPO
3aTpuMaHHs 0coOu 6e3 JocTaTHIX Ha Te JI0-
Ka3iB, CIIOJIBaIOYUCh, IO Taki JOKazu Oy-
IyTh OTPUMAaHi O MOMEHTY OOpaHHs 3aro-
ODKHOTO 3ax0Ay IIOAO HEMOBHOMITHBOTO.
HeoOnymane, nocmiiHe pillieHHs, HEPIAKO 3
METOIO JIOMOTTHCS 313HaHHS, CTUMYJIIOE I10-
PYIICHHS TpaB 1 3aKOHHUX 1HTEpEeCiB 3a3Ha-
YEHHX 0Ci0, TOPYIIYE MOPSIOK 3aCTOCYBaHHS
KPUMiHAJIEHO-TIPOIIECYATFHOTO 3aTPUMAaHHSL.

3 0co0NIHMBOIO OOEPEKHICTIO CIIiJ MPOBO-
JIUTH 3aTPUMAaHHS 0Ci0 y KpIMiHAJIBHUX MIPO-
BaJPKEHHSX MPO 3JI0YHMHH, SKi JJOCUTH BAXKKO
JIOBECTH. 3 iHIIOTO OOKY, MPAaBOMOPYIICHHIM
MoxKe OyTH (paKT, KoM 3aTpUMaHHS 3 OUEBU/I-
HICTIO € HEOOXITHUM, ajie¢ He 3IIHMCHIOETHCS.
Hampukinan, HEMIOBHOMITHINM BYMHUB TSKKUN
3JI04MH, HOTO MOBEIiHKA CBITYHUTH PO HaMa-
TaHHS IPOAOBKYBATU 3J0YMHHY MisUTBHICTD,
a Moro 3aJIMIIaoTh Ha CBOOOI.
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Y XKOAHOMY pa3i HENpUIYCTHMHUM € 3a-
TPUMAaHHS 0Ci0, AKi HE JOCATIH BiKY, 3 SKOTO
HacTae KpUMiHaJIbHA BiJMOBIANbHICTE. [1pn
3MIACHEHHI 3aTPUMaHHS HEMOBHONITHBO-
ro HEeoOXiTHO OOOB’SI3KOBO IEPEKOHATHCS B
TOYHIM J1aTi WOr0 HapOPKEHHS. 3iCTaBUTH
4yac BYMHEHHS 3JI0YMHY 3 TOYHHM YacoOM Ha-
POMKEHHS Tio3pioBaHoro. B iHmomy pasi
MOYKJIMBI HE3aKOHHI [Iii — 3aTpUMaHHS 0co0n
3a BiJICYTHOCTI ckjamy 3youuHy. OcoOiamuBo
HETEPIUMHM IIPH 3aTPUMAaHHI € HACHIIBLCTBO,
Morpo3u, 0OMaH 1 MpoBOKaILisl.

BaxnuBoio rapaHTi€lo 3aKOHHOTO 3aTpH-
MAaHH; € TAKOXK 3aKOHHUH Cy0’ €KT, IPaBOMOY-
HUI MPOBECTH 3aTPHMaHHS B KPUMiHAIBHO-
nporuecyansHoMy mopsnky. CyBope mo-
TPUMaHHS  KPHUMiHAJIBHO-TIPOIECYaILHOTO
3aKOHY MPH 3aTPUMaHHI € TapaHTIEI0 0XOPO-
HU TIpaB i 3aKOHHHX IHTEPECIB HEIIOBHOJIT-
HbOr0. Ha #ioro moTpuMaHHA CiiJ 3BEepTaTu
0COONTUBY yBary i BXXMBaTH CBOEYaCHUX 3aX0-
JiB pearyBaHHs, IPUIMHATH 1 TONEpeKATU
Oyab-AKi He3aKOHHI Jii.

Binnosinno no ct. 209 KIIK ocoba € 3a-
TpUMaHa 3 MOMEHTY, KOJIM BOHa CHJIOI0 abo
gyepe3 MiIKOPSHHS HaKa3y 3MyIIeHa 3aJTUia-
THUCH TOPSIT 13 YIIOBHOBKEHOIO 0COO0IO YU B
MPUMIIICHHI, BA3HAYEHOMY YITOBHOBaXXCHOIO
CITy’k00B0I0 0c00010 [2].

Haniitae 3a0e3me4e s 3aKOHHOCTI B X0l
3aTpPUMaHHS HENOBHONITHROTO TOB’SI3aHE 3
JOTPUMAHHSAM HOTO CTPOKIB. Y IPOTOKOIMI
3aTpUMaHHS CITiJi TOYHO BKa3yBaTH MOMEHT
— TOYaToK 3arpuMaHHs. Bimmik 60 roxuw,
MOPOTATOM SKMX 3aTpuMaHa ocoba MOBH-
HHa OyTH JOCTaBJIEHAa 1O Cydy, HEOOXiTHO
BiZJpaXOBYBaTh 3 MOMEHTY (aKTHIHOTO 3a-
TPUMaHHS 0COOH, a HE 3 TONUHH, Ka 3adik-
coBaHa y mpotokomi. Crigumii cyans, BCTa-
HOBUBIIIM TIOPYIICHHS 3a3HAueHOl HOPMH,
3000B’s3aHUI BXXWTH 3aXOJiB, Iepemdaye-
HUX YMHHUM 3aKOHONABCTBOM. llpum 1pomy
HEOOXiZIHO BpPaxoBYBaTH, IO BiAMOBIIHO 10
4. 5 cr. 208 KIIK mpo 3arpumanHs 0co0Ow,
Ii103pI0BAaHOI Y BUYMHEHHI 370YUHY, CKIaja-
€THCSL IPOTOKOJI, Y SKOMY, KpIM BiJOMOCTEH,
nepeabauennx cr. 104KIIK, 3a3HavaroThCs:
Miclie, Jjata 1 TOYHUH 4ac (ToAuHa 1 XBUIJIH-
HH) 3aTPUMAaHHS BiAMOBIAHO J0 MOJIOXKEHb CT.
209 KIIK; mixcTaBu 3aTpUMaHHs; pe3yabTaTu
0COOHCTOrO OOIIYKY; KIOIOTAHHS, 3asBH YU

CKapru 3aTPUMAaHOTO, SKIIO TaKi HaJXOAMJIIH;
MOBHUH MEpeNiK MpOIeCyalbHUX IIpaB Ta
000B’s13KiB 3aTpuMaHnoro. [Iporokon mpo 3a-
TPUMaHHS IiIIMUCYETbCS 0CO00I0, sIKa HOTo
ckJjana, i 3arpumMannM. Komist mpoTokoiy He-
raifHoO i PO3NHNC BPYYA€ETHCS 3aTPUMAHOMY,
a TaKOXX HAaJICUIIAE€ThCA MTPOKypopy [2].

KnonoranHs mpo m03BiN Ha 3aTpUMaH-
HS 3 MCTOI0 TPHBOXY IOBHHEH BiJIIOBiAa-
i BuMoram cT. 188 KIIK i Oytu po3risiHy-
TE CIAYUM CYAJEI0, CYOM HEralHo micns
OJIepKaHHSA IIbOTO KJIOMIOTaHHSA B 3aKPUTOMY
CYJOBOMY 3acCiJJaHHI 3a y4yacTIO IpPOKypopa
(4. u. 1, 2, 3 ct. 189 KIIK). OxnHak 3a pe-
3yJIBTaTaMH aHaIli3y CyIOBOI IPAKTHKH BCTa-
HOBJICHO BWITAQJIKH HENOTPUMAHHS CIIITIUMH
CYIIIMH 3a3Ha4eHUX HpaBmil. Tak, ciimanm
cynneto KpuBoo3epchkoro paloHHOTO Cymy
MuxosaiBchkol 001acTl KIOMOTaHHS CII1I40-
ro CB Kpusoozepcrkoro PB YMBC VYkpainu
B MukomaiBceKiif 00nacTi Impo 3aTpUMaHHS
migo3proBanoro 1. 3 MeToro mpuBOLy PO3-
IJISTHYTO y BIIKPUTOMY CyIOBOMY 3acifaHHi [3].

3-MOMIXK YCiX 3amoODKHHUX 3aXOAIB TPH-
MaHHJ I BAPTOK € HAHCYBOPILINM, TaKUM,
10 MaKCUMaJIbHO 0OMEXye CBOOOIY Ta 0CO-
OMCTY HEIOTOPKAHHICTh 0COOU. Y 3B’SI3KY 3
MM BiH TepeOyBae MiJl MOCTIHHOI TiABH-
MICHOIO YBaror OPHCTIB, MOJIITUKIB, TPaBO-
3axXHMCHUKIB. HU3Kka BUMOT 10 3aKOHOZABYOTO
BPETYIIIOBAaHHS TPUMAaHHS I BapTOIO MiI0-
3pIOBaHUX 1 0OBUHYBAaUCHHUX y BUYNHEHHI 3110-
YHMHIB C(POPMYJIbOBaHA B MIKHAPOAHUX TIpa-
BOBHX JAOKyMeHTax. KonctuTymis Ykpainu
(cT. 22) Takok BU3HAYAE BUXIJ(HI MTOJIOKESHHS
TPUMaHHS ITi]] BapTOIO MiI03PIOBaHUX 1 00BH-
HyBa4yeHux [4].

3aTpuMaHHS Ta B3ATTA M BapTy SK 3a-
MOODKHI 3aXOIM MOXYTH 3aCTOCOBYBATHCS
JI0 0cOOH, SIKa HE JOCSTIA BICIMHAIIISTH PO-
KiB, JIMIIE y BUHATKOBUX BHIIAJKaX, KOJH II€
3YMOBJICHE TSDKKICTIO KPHUMIHAJIBHOTO IIpa-
BOIIOPYIIEHHS, y BUYNHEHHI SAKOTO BOHA TiJ-
03pIOETHCS, 00BHHYBauyeThes. Ilpu 1pomy
B cT. 183 KIIK Vkpainu 3a3HauaeTncs, 110
TPUMaHHS MiJ] BapTOI € BUHSATKOBUM 3aIl0-
ODKHMM 3aX0J0M, SIKMH 3aCTOCOBY€ThCS BH-
KIIIOUHO B pa3i, K0 NPOKYpOp AOBEIE, L0
5KOJIEH 13 OLIBII M’ IKHUX 3all00DKHHX 3aX0/1B
HE 3MOXE 3alo0irTH pu3WKaM, mepenodade-
HuM cT. 177 KIIK [2].
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Ha «BUHATKOBICTEY» LIMX 3al00DKHHUX 3a-
XOIiB TIPU 3aCTOCYBaHHI IX OO HETIOBHO-
JITHIX TMPaBOMOPYIIHUKIB 3BEPHEHO YBary
1 B 0ararboX MiKHApOJHUX NOKYMEHTaXx, a
came: y cT. 13 MiHiMaNbHUX CTaHIAPTHHX
MpaBWI, SKi CTOCYIOTHCS BiJIIPABJICHHS
MPaBOCYIAS MIOAO HEMOBHOIITHIX, A€ 3a-
3Ha4YeHO, IO YTPUMAaHHA I BapTOK IO
MOJJIMBOCT] 3aMIHIOETBCS 1HIIUMHU albTep-
HATUBHUMH 3aXOJaMH, TAKHUMHU SIK: MOCTIii-
HUW HAarsj], akTHBHA BUXOBHA poboTa abo
TOMIIIEHHS B CIM 10 YM y BUXOBHUU 3aKyaj
[5, c. 22]; y ct. 37 KonBenmuii npo mpasa xi-
TeH, y SKiil ak[IEeHTYEThCS yBara Ha Te, o0
KO’KHA JUTHHA He Oysa mo30aBieHa BOJIi He-
3aKOHHUM a00 CBaBIIbHUM YHHOM. ApEIIT,
3aTpUMaHHS YU TIOPEMHE YB’SI3HEHHS IH-
THHU 3MIACHIOETHCA 3TiJHO 3 3aKOHOM Ta
BUKOPHCTOBYETHCS JIUIIE K KpaifHii 3axin
IPOTATOM HAaHKOPOTIIOTO BiJIOBITHOTO IIe-
piony 4acy [6, c. 47].

Posrisgaroun KIIOMOTaHHSA CIiAYOTO TPO
3aCTOCYBaHHS IIIOJI0 HEMOBHONITHHOTO 3a-
MOO1KHOTO 33aX0/Ay y BUIVISAI TPUMAHHS ITiJT
BapTOI0, POKYPOPOBI, CHIIYOMY CyAJII CIiA
PETENbHO TepeBipsTH OOIPYHTOBAHICTH BU-
KJIaJCHAX Y HbOMY MOTHBIB HEOOXiTHOCTI
3aCTOCYBaHHA IO HEMOBHOJITHBOTO 3aIlo-
ODKHOTO 3aX0lly — TPUMAaHHS IIiJ| BapTolO i
HEMOXIIMBOCTI 3aCTOCYBaHHSI O1JIBII M’ SIKOTO
3aro0iXKHOTO 3aX07y.

Tak, po3mIsiarodd KIOTIOTaHHS BiJHOC-
Ho HenoBHOMITHIX I Ta K., ki mimo3proa-
JUCh Y BUMHEHHI 3JI0YMHY, NependauyeHoro
cT. 152 u. 2 KK VYkpainu, binouepkiBcbkuit
MIiCBKpaHOHHUIA CyI pETeNbHO HOCITIINB
JaHl mpo ocoOy MiJo3prOBaHUX 1, BCTAHO-
BHBIIIM HAsBHICTh PHU3HKIB, NependadycHUX
ct. 177 KK Vkpainu, IiWIIOB BHCHOBKY,
oI0 caMe TPUMAaHHS IiJI BapTOI0 € TUM 3a-
MOOKHUM 3aX0JIOM, SIKUU Oyne 3amobiratu
HasSBHUM PHU3HKaM. YXBAJIH MiCIEBOTO CyLY
Amnemsniitaum cynoMm KuiBcpkoi obmacri 3a-
numeHo 6e3 3MiH. YxBanoro Tapamancbkoro
paiionHoro cyny Bix 6 cepmus 2013 p. Heno-
BHOJIITHbOMY C. 3MiHEHO 3ar001KHUN 3aXi]l
3 JOMAIIIHBOTO apEIITy Ha TPUMAHHS I1i]T Ba-
Tpoto. Cyn peTenbHO MepeBipuB 00CTaBUHU,
BUKJIaJIEH] B KJIOMOTaHHI CIiAYOTO MPO TO-
pymenHss C. yMOB JOMAITHBOTO aperiTy i 3
[MX ITiJICTaB Ta 32 HASBHOCTI OOTPYHTOBAHOI

MNMpaBHUuui BicHUK YHiBepcutety « KPOK»

MiJ03pH y BUMHEHHI HEMOBHOJITHIM KpHUMi-
HAJIBHOTO TOPYIIECHHS 3MIiHHUB HOMY 3aIlo-
OkHMIM 3axin [7].

[1in yac anamizy NpUYHH BIJIMOBH CYIIB Y
3aCTOCYBaHHI CTOCOBHO HEIMOBHOJITHIX 3a-
MoOIXKHOTO 3aX0My — TPUMAHHS TIiJI BapTOIO,
YCTAHOBJICHO IO TaKi BUIMAJKH MalOTh MicIe
y 3B’S3Ky 3 TUM, IO HEMOBHOIITHI BYWHS-
I0Th HETSDKKI 3JI0YMHU, POONIATH 1LIe BIIEpIIE,
MAaloTh MOCTiMHE MicClle NMPOXXUBAHHS Ta Ha-
BYAHHS, MEIIKAIOTh 3 OaTbkaMH abo IHIIMMU
poAryYaMH, TMO3UTHUBHO XapaKTepU3YIOThCS;
HEI0CTaTHIM € OOIPYHTYBAaHHS CIIIYUMU J10-
IIJTBHOCTI OOpaHHSA TaKOro 3amo0iKHOro 3a-
XOJy Ta JIOBEACHOCTI PH3HKIB, epeadaueHuX
ct. 177 KIIK Ykpainu. Y cyay NOBUHHO OyTH
JIOCTaTHBO IiJICTAaB BBAXKATH, II0 HETIOBHO-
JITHI HE HaMaraTUMEThCsl TePEXOBYBATHCS
BiJl OpraHiB JOCYAOBOTO PO3CIiTyBaHHS Ta
CyIy, He BUMHHUTH iHIIE KPUMiHAJIBHE IIPaBO-
MOPYIICHHS Ta HE MePEIIKOKATUME KPHMi-
HAJIbHOMY TPOBA/IXKECHHIO 1HIIIUM YHHOM [8].

Ha namy nymky, HaaMipHe OaskaHHS 3a-
CTOCYBATH 3all001KHUN 3aXiJ y BUITISLIIL TPH-
MaHHs IIiJ{ BapTy IIOAO0 HEMOBHOJITHIX Ha-
camriepesi 3yMOBJICHE IParHEHHSIM CIITIHX
MOMEePETUTH YXWUIICHHS M UTITKIB BiJl OpraHiB
IIOCYIOBOTO PO3CIigyBaHHS Ta cymy. OmHak
HaBpsA 4u Oyne NMpaBWIGHUM BBaXKaTH, IO
el 3aro0KHUN 3axX1 — € JMHUI 3aci0 romne-
PENUTH TaKe YXUICHHS HEMTOBHOJIITHIX.

VY 3B’SA3Ky 3 IIMM BapTO Harajgatd Tpo
po3’sicienHst BepxosHoro Cyny Ykpainu: 3a-
TPUMAaHHS 1 yTPUMaHHS MiJ] BApTOI0 MOXeE 3a-
CTOCOBYBATHCS TIIbKU B pasi, KOJIHU HETIOBHO-
JITHIA MiJO3PIOETHCS YM OOBUHYBAYy€EThCS
Y BUYMHEHHI TSXKKOTO a00 0COOIHMBO TSAKKOTO
3JI0YMHY Ta 32 YMOBH, SIKIIO CJIi9UH/TIPOKY-
POp IoBeze, MO 3aCTOCYBAaHHS 1HIIIOTO 3ar1o-
ODKHOTO 3aX0ly HE MOXKe 3armoOirTH pU3Hh-
Kam, 3a3aa4eHnM y cT. 177 KIIK. Yrpumanus
i1 BApTOIO IOBHHHO 3aCTOCOBYBATHUCS JIMIIIC
SIK BUHSTOK, KpaifHil 3aXiJl, i3 BU3HAYCHHSAM
SIKOMOTa OUIBII KOPOTKUX TEPMiHIB TaKOTO
3MICTy 1 3a0€3MEYCHHSIM TMEPiOIUYHOTO Tie-
penisay depe3 KOpOTKi MPOMIXKKH yacy Mif-
CTaB JuIsl MOTO 3aCTOCYBaHHSA ab0 MPOAOB-
>keHHs [9].

Crnin ypaxoByBat, WIO CYAAS, Cyd HeE
BIIPaBi 3aCTOCOBYBATH OUIBII BaKKHH 3aXiJ
HDK TOH, MPO 3aCTOCYBaHHS SKOTO MOAAHO
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KJIOTIOTaHHA. 3a HAasBHOCTI MiACTaB, Mepe-
Oauenux 4. 4 ct. 194 KIIK, cuiguuii cynns,
CYIl MarOTh ITPaBO 3aCTOCYBATH OUIBII M’ IKHI
3ar00KHUM 3aXi/1, HiK 3a3HadeHui [2].

BonHouac, nepaBHa ToOJNITHKA Yy cdepi
KpUMIHAIILHOI FOCTHIIIT TOBHHHA 3a0e3meuy-
BaTW HAJIEKHUN OalaHC MDK CBOOOHOIO OCO-
0u Ta iHTepecaMu MpaBOCYAIS. Y TPUMaHHS
i BapTOI0 HEMOBHOJITHIX OCi0, 1o mepe-
CHTYIOThCS B KPHUMIHAIBHOMY IIPOILECyaib-
HOMY IOPSIZIKY, IOBUHHO 3/IIICHIOBATUCS BH-
KITIOUHO 32 HasIBHOCTI IPABOBHX 1 (PaKTHYHHUX
MiJICTaB, IO JAIOTh 3MOTY HiITBEPAUTH CyC-
MIBHY OOTPYHTOBaHICTh TAKHUX JIiH.

SIK CBITUYHTH CymOBa MPAKTHUKA, HEJOCTAT-
HBO €()eKTHBHUM 3AJIUIIAETHCS 3aCTOCYBaH-
HS 3armo0KHOTO 3aXOMy — TEpeNaHHs ITiJl
HanIA OaThKiB, OIMIKYHIB YW MiKIyBaJbHH-
KiB, a JIO HEIIOBHOJITHIX, SIKi BHXOBYIOTHCS
B IUTSAYiH YCTaHOBI, — EpefaHHA iX Mg Ha-
DIsL aaMiHicTpamii 1€l ycranoBu (4. 1 ct.
493 KIIK). HesarpeOyBaHicTh 3acTOCyBaH-
HS 1IOTO 3aMmoODKHOTO 3aX0Jy IOB’s3aHa 3
YTpYAHEHHSIM y HOTO MpakTU4Hil peanizawii
yepe3 CKIAJHICTD 1 TPOMI3AKICTh MpOoLeaypH
3aCTOCYBaHHS, TPYOHOINI 3 pO3’SICHEHHIMU
mpaB Ta 000B’sA3KIB OaTbKaM Ta 1HIIHM OCO-
Oam, IO 3acCIyroBYIOTH JIOBIpH B Tmepenadi
HEITOBHOJITHHOIO ITiJ1 IXHIM HAIIAL.

Hes3Bakatoun Ha 11, BUXOISIYH 3 aHAIIZY
HOpM, III0 PETIAMEHTYIOTh MOPSJIOK 3aCTO-
CYBaHHS CIELIATbHOTO 3aI001KHOTO 3aXO0y
— Hars1 OaThKIB, OMIKYHIB, MKITYBaJIbHHKIB,
aZIMiHiCTpalii AUTAY0T YCTAHOBH, CIIiJ] 3a3HA-
YHUTH, IO BiH € HaWOUIbII e(hEeKTUBHUM 3a-
MOOIXKHUM 3aXOJ0M I HEIIOBHOIITHIX Iif-
03PIOBAHUX, OOBUHYBAYEHUX.

Ha mam nomisp, mpy BUpIMIEHH] TUTaHHS
PO 3aCTOCYBAaHHS 3allOODKHOTO 3aX0dy Y
BUTVISIII TPUMAHHS il BAPTOIO MO0 HEMO-
BHOJIITHIX MiJI03pIOBAHOT0, OOBHHYBauE€HOIO
cynam HeoOXiJJHO Y KOXKHOMY pa3i 00roBopro-
BaTH MOXXJIMBICTB ITepeadi Horo i HarvisiI.
IIs oOcraBuHa OOyMOBJICHA MOJIOKCHHAMU
n. 18.2 MiHIManbHUX CTAHIAPTHUX MPaBUII
OOH, mo cTOCyrHThCA NPaBOCYIAAsS ILIOAO
HenoBHOMNITHIX (IlexiHCBKi mpaBuia), mpu-
HHATHX pesomonicto [enepanbHoi AcamOnei
OOH Bix 29 mucronana 1985 poky: «Konen
HETIOBHOJIITHIH HE MOXKe OyTH BHITyYeHHU
3-ITiJ] HAMIAAY OaThKiB YaCTKOBO a0 MOBHIC-
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TIO, SIKIIO 1€ HE BUIIPABIOBYIOTH OOCTAaBUHU
MpoBauKeHHs. Po3nmydeHHs miTed 3 0aTh-
KaMH € KpaiHiM 3axonoM. J[o HbOro MoXXHa
BJIaBATHUCS JIWIIC B TUX BUTAAKaX, KON (ak-
TH CIIPaBU BUIIPABIOBYIOTh LEH CEPUO3HUI
KpOK (HampHKIIaJ, KOPCTOKE MOBOKCHHS 3
JIITbMHU)». TakkM YMHOM, 00 HETIOBHOJIT-
HiX, sIKi epeOyBaloTh Ha BUXOBaHHI B CiM’1,
JiepKaBa YMHUTh TYMaHHO, HAMarar4nuch He
po3IlydaT JUTHHY 3 OaTbKaMU.

IIpu nepenaui HEMOBHONITHBOIO Mif| Ha-
st OaThKiB, OMIKYHIB, MIKIyBaJIbHUKIB,
azMiHicTpanii JUTSI40i yCTAaHOBU OPTaHHU J0-
CYIOBOTO PO3CIiyBaHHS 1 CyI MOBHHHI ITe-
PEKOHATHCSI B TOMY, IO OCOOH, SIKUM HETOo-
BHOJIITHIHA TIepeaeThCs i HADIAN, MaloTh
MMO3UTHBHUI BIUIMB Ha HEMOBHOJIITHHOTO,
MPaBWJILHO OIIHIOKOTH BUMHEHE HUM, KOPHC-
TYIOTHCSI aBTOPUTETOM 1 TOBarok y Hero-
BHOJIITHHOTO, MOXKYTh MTO3UTHBHO BIUIMHYTH
Ha MiATITKA, MOXKYTh 3a0€3MEUNTH HAICKHY
MOBENIHKY Ta MOBCSAKIECHHUI KOHTPOJb 3a
HHM.

3a cBOIM 3HAYEHHAM HaIIAA OaTHKIB, OITi-
KYHIB, MIKIyBaJIbHUKIB, aaMiHICTparlii au-
TAY0I YCTAHOBM Ma€ HE TLTBKH OKpeme, a W
3arajJbHe Tonepe/KeHHs (0OTOBOPEHHS KPH-
MIHAJIBHO TMPOTHIIPABHOI MOBEIIHKHA Oe3Io-
CEPEHBO 3 CAMUM IT1JI03PIOBAHAM y TUTSIUIN
CHeIali30BaHili yCTaHOBI) — yce Iie Mae B
co0i 3HaYHMH TPOQITAKTHIHUI MOTEHIlial,
KW MOXK€ TIO3UTUBHO BIUIMHYTH Ha IOBE-
JIIHKY HETIOBHOJIITHBOTO.

JilicHo, mepegaya HEMOBHONITHBOTO i
HaIIsL[, O3HA4Ya€ HE TIIbKH BCTAaHOBJICHHS
3a HUM HarvIsaAy, @ ¥ MpOBEIEeHHS BUXOBHOI
Ta po3’SACHIOBAIIbHOI POOOTH 3 HHUM, Tepe-
KOHAHHS IUIITKA B HEOOXigHOCTI 3aKo-
HOCJIYXHSIHOT TOBEMIHKH, YCIJISKOTO CIIPH-
SIHHSI OpraHaM JOCYJIOBOTO PO3CIiTyBaHHS
Yy BCTaHOBJIIEHHI OOCTaBUH KPHUMIiHAJILHOTO
MTPOBAJKCHHS.

Ha nymxy [.M. I'yTkiHa, «iHimiatnBa B
o0paHHI IHOTO 3ar00iKHOTO 3aXOAy IOBH-
HHA HaJXOJUTH CaMe BiJl OpraHy, y mpoBa-
JUKeHHI $IKOTO 3HAXOAMTHCS KpUMiHAIbHA
CIpaBa, IPOKypopa, Cyay, 0OBHHYBau€HOrO,
WOro 3aXMCHHKA a00 3aKOHHOTO TPEJCTaB-
HUKa, OaTbKiB, OIKYHIB, IMIKJIyBaJIbHHKIB,
aJIMiHICTpaIlil IUTAY0I YCTAHOBH, TPYOBOTO
KOJICKTUBY (HaBUAJIBHOTO 3aKJaiay), e mpa-



LI0€ (HAaBYA€THCS) HEMOBHOMITHIN, Big Irpo-
mancekocti. Koy iHimiatuBa BUXOOUTH Bil
CIIIOr0, MPOKypopa abo Cymy, HE MOXKHA
JIOITYCKaTH THCKY Ha 0cCi0, IKUM Tependava-
€ThCS BiJJaya HEMOBHOJMITHIX M HAIVISI»
[10, c. 43].

Pazom 3 TuM, cItij BiI3HAYNTH, IO PillICH-
HS IIpO OOpaHHS I[FOTO 3aMO00KHOTO 3aXO0Iy
CJIiTYMiA, MPOKYpOp abo Cyn MaroTh TPaBo 3a-
CTOCYBAaTH 3a 3roJI0r0 OaThKiB, OMIKYyHIB, Ii-
KJIyBaJlbHUKIB, aJMiHicTpawii JUTA40I ycTa-
HOBH.

Jomaiuniii apemt Moxe OyTH 3acTOCOBa-
HUH 70 HENOBHONITHROTO IiJI03PIOBAHOTO,
0OBHHYBAa4YCHOTO TIJBKU B pPa3i, SKIIO BiH
MiJI03PIOETHCST 00 OOBUHYBAUY€ETHCS Y BUYH-
HEHHI 3JI0YHMHY, 32 BYNHEHHS SKOTO 3aKOHOM
rependadeHo MOKapaHHs Yy BUTIIS 1M030aB-
JICHHS BOJIL.

Hemae emuHOi nymMKH cepem HayKOBIIIB
1 3 MUTaHHS JOIUIBHOCTI 3aCTOCYBaHHS JIO
HETIOBHOJIITHIX OCOOMCTOTO 3000B’s3aHHS.
Jesiki cepei HUX BBaXKalOTh HOTro Manoedek-
TUBHHM 3aM001KHIM 3aX0/I0M JJIsl HETIOBHO-
JITHIX, TOMY II0 BOHU HE yCBIJOMIIIOIOTS, i
HE MOXYTb JOCTaTHBO YITKO 3PO3YMITH CYT-
HICTh Ta 3HAYCHHS I[LOTO 3aMO0IKHOTO 3aX0-
oy [11, c. 64; 12 c. 55].

BBaxkaemo, 1o ¢y 3/1e01TbIIOT0 TOBUHEH
3aCTOCOBYBaTH CaMe IepeAady HETOBHOIIT-
HBOTO T HarIsI 0aThKiB, OMIKYHIB, MIKITY-
BAJIBHUKIB, aAMiHICTpawii IUTAIOI YCTaHOBH,
K HaiOImpII eEeKTUBHUM 3amo0LKHUKN 3a-
Xin, skuil Moxke OyTH 3aCTOCOBaHMI 10 He-
MmoBHOJITHROr0. Hi ocobmcTe 3000B’s13aHHS,
Hi 0COOHMCTa MOpyKa, Hi JOMAIIHI{ apewT, Hi
3acTaBa He MalOTh TAKOTO CTPUMYIOYOTO 1 BU-
XOBHOTO BILIMBY Ha HEITOBHOJITHBOTO. Y pasi
3aCTOCYBaHHS HBOTO 3arMo0DKHOTO 3aXOIy
MIXK OpPTaHOM JIOCYJIOBOTO PO3CIiTyBaHHS 1
TiO3PIOBaHIM € [TOCEPETHUK, SIKUI Hece He
TIJIBKY TIPABOBY, & i MOpaJbHY BiJIIOBIIaJb-
HICTH mepen opraHamu ciiactBa. Ocobucre
3000B’s13aHHSl 3aCHOBaHe Ha edQeKTi crpa-
xy. Ocobucra mopyka i1 Harsig — Ha edekri
copoMy (COPOMHO HE BHIIPABIATH MAOBIpY,
COpPOMHO, 110 3a Tebe BiAMNOBiAAIOTH iHIII,
COPOMHO, IO TH HE MOXEIl AOTPUMATHUCS
CJIOBa, JJAHOTO CBOIM OnMu3bkuM). «IlimmiTKy,
SIKAM OCTYNMBCS, HEOOXIMHWUH Takui 3aro-
ODKHUH 3aXif, SKUM OU 3a0e3meuyBaB KOHTP-

MNMpaBHUuui BicHUK YHiBepcutety « KPOK»

oITb 3a ¥oro moeeainkoro. [lepeBara HarIALy
32 HEMOBHOJITHIM TiJ03pIOBaHUM abo 00-
BUHYBAYeHUM IIOJIATAE 1 B TOMY, IO KOHTp-
OJTb 3MIIHCHIOETBCS Y 3BUYHOMY JIJIS ITiJTITKA
oroueHHi. [Ipu 1IbOMYy TIO3UTHBHI COIIJIbHI
3B’sI3KM HE TUTBKH HE PO3PUBAIOTHCH, ajle Ha-
BiTh 3MilHIOIOTECS» [13, ¢. 356].

Bucnosku

Orxe, mpu o0OpaHHI HEMNOBHOJITHBEOMY
MiZ03PIOBAaHOMY OJHOTO 13 3amo0iXHUX 3a-
xofiB, nependauenux cr. 176 KIIK Ykpainu,
BapTO e(peKTUBHIIIEC BIPOBAPKYBATH 3aCTO-
CyBaHHS MEpPEAAHHSI 1111 HAsIT OaTbKiB, OITi-
KYHIB YH TMIKJIYBaJbHHKIB, & 10 HEIIOBHOJIT-
HIX, sIKi BUXOBYIOTBCSI B TUTSYil yCTaHOBI, —
MepeJalHs iX i HADIA aaMiHICTpaIil miei
ycTaHoBH. Taki 3armo0iHi 3aX0/H, K 3aTpH-
MaHHS HEMOBHOJITHBOTO Ta WOTO TPUMAaHHS
ITiJ] BaPTOFO CJIi/T 3aCTOCOBYBATH JIUIIIE B pasi,
SIKIIO BiH IiTO3PIOETHCS B YIHMHEHHI TAXKKOTO
Y1 0COOIMBO TSKKOTO 3J0YHHY, 38 YMOB, III0
3aCTOCYBaHHS IHIIOTO 3amo0iKHOTO 3aXOdy
HE rapaHTye 3aro0iraHHsAM pU3UKaM, 3a3Ha-
yeHuM y cT. 177 KIIK Vkpainu.

[Ipote BapTO MaM’siTaTH, IO TOIIOBHE 3a-
BHAHHS U CYAIIB, CINiJUUX, MPEICTaBHU-
KiB OpraHiB OIIKHA — 3amo0iraTd BYMHEHHIO
KpUMIHAJILHUX MPABONIOPYIICHbD, BYKUTH BCiX
3axoJliB, abW He JIOMYCTHTH iX BYMHCHHS B
MaiOyTHROMY. 3a0e3rednTH ePEeKTHBHICTh
CHCTEMH TapaHTiii NpaB IUTHHH B KpUMi-
HQJIBHOMY CYIOYMHCTBI Ta 3amoO0irTe 3I0-
YUHHOCTI HEMOBHOIITHIX MOXHa JIHIIE 32
YMOBH 3JIaTOIXKEHOI B3a€MOJIil CyI0BOi CHUC-
TEMH 3 yCiMa OpraHaMu JIep KaBHOI BIIaU, HA
SIK1 TIOKJIAJICHO 11 BaXKITHBE 3aBJAHHS, T PO3-
POOJICHHS CIIUTBHOTO aJTOPUTMY HiH.

Ha eBponeiickkoMy mIpOCTOpi OCTaHHIM
9acOM HaKOMMYCHO 3HAYHHUH TOCBIZl CTOCOB-
HO 30aJIaHCOBaHOTO 3aCTOCYBaHHS 3amo0ixk-
HUX 3aXOZIB IIONO HEMOBHOJITHIX y cdepi
KpUMiHQJIBHOI IOCTHINI. YKpaiHCBKI Cyaui
MIOBHMHHI BpPaxyBaTH Il HAIPAIIOBaHHS 3 Me-
TOKO JIOCSITHEHHS CTa0lIBHOCTI Ta BU3HAue-
HOCTI B ITilf Tay3i npaBo3actocyBanHs. Kpim
TOTO, CIiJl MOCTIHHO BIOCKOHANIOBATH SK
HOpPMAaTUBHO-MIPaBOBY 0a3y y cdepi 3axucty
MpaB 1 3aKOHHUX 1HTEpPEeCiB HEMOBHOIITHIX,
TakK 1 MPaKTUKY il 3aCTOCYBaHHS IIPpU OOpaHHI
3armo0IXHHUX 3aXO0IB JI0 UX CYO’ €KTIB.
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