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A0 IIMTAHHS ITPO ITPABOBI ITPOBJIEMHA BUKOPUCTAHHA
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AHOTAIlis: BUKOPUCTAHHS MPUOSPESIKHUX 3aXMCHUX CMYT YacTO CBIIUUTH IPO
MOPYIICHHS TPHWHIMIY, 3TIIHO 3 SKHUM KOPUCTYBAHHS 3€MIICIO 3JIIMCHIOETHCS Ha
OCHOBI OJHAKOBOTO 3aCTOCYBaHHS TIPaBOBHUX HOPM IIOJI0 YCIX CYO’€KTIB
npaBoBigHOCHH. [IpHunMHAa TIOpYIIEHH TIOJSATa€ B  ITHOPYBAaHHI  IPHHIIMITY
IMITEPAaTUBHOCTI TIPAaBOBUX HOPM. 3alpOTIOHOBAHO BCTAHOBUTH KPHUMIHAIBHY
BIIMOBIAQIBHICTh 32 BUHECEHHS 3aBIJJOMO HEMPABOMIPHUX  PIMICHb  II0J0
BiTYY’>KEHHS 36MEJIBbHUX JTIISTHOK y MPUOSPEIKHUX 3aXUCHUX CMYTax.

Kiro4oBi ciioBa: mpuOEpekHI 3aXHUCHI CMYTH, HPUHIMII 1MIEPATUBHOCTI,
NOpYIICHHS, BOJHMI KOJEKC, BIAYYXKEHHS 3EMEIbHUX [IISHOK, KpHUMiHAJbHA
BI/IITOB11QIbHICTb.

Buxopuctanas npubepexHUX 3aXUCHUX CMYTr B YKpaiHI € aKTyalbHOIO
CYCIIJIBHOIO TpoOJieMoro, sika TMoJyiArae B TopyueHHI mnpaB rpomaasH. Cr. 13
KoHncTuty1ii BcTaHOBIIOE, 110 «3eMJid, ii Hajpa, aTMoc(epHe MOBITPS, BOJAHI Ta 1HII
MPUPOJIHI PECYPCH, SIKI 3HAXOJATHCSA B MEKaxX TepUTOpii YKpaiHu, MPUPOIHI pecypcu
il KOHTMHEHTaJIbHOIO MIEIb(Y, BHUKIOYHOI (MOPCHKOi) EKOHOMIYHOI 30HU €
o0'ekTaMu TIpaBa BIACHOCTI YKpaiHchbkoro Hapomy» [3]. Ilg Ta iHmN HOpMHU
BHU3HAUYAIOTh OCHOBH MPABOBOTO PEKMMY BUKOPHCTAHHS 3€MEJBbHUX PECYpPCIB, SIKUN
noOy/noBaHu#, 30KpemMa, Ha TOMY, 1110 KOPUCTYBaHHS 3€MJICIO Ma€ 31HCHIOBATUCH Ha
OCHOBI OJHAKOBOTO 3aCTOCYBaHHSA TIPaBOBUX HOPM IIOAO YCIX CyO €KTIB
MIPaBOB1IHOCHH.

AJle mpaKkTHKa BUKOPHCTAHHS MPUOEPEKEHHX 3aXHUCHUX CMYT CBIIYHUTH, IO
BOHO y OaraThbOX BHUNAJAKax MOPYIIye e MNpUHIMIM. Tak, camMoBLIbHa 3a0yaoBa
OPU3BOJIUTH 10 OOMEXKEHHS JOCTYMy /10 BOAHHMX O0’€KTIB, 4acTO MOEIHYETHCA 31
3MIHOIO OEperoBoi CMyry, HAMUBAHHSIM O€pEeTiB, IITYYHUM 3aruOJIEHHIM aKBaTOPIi.
VY MacoBOoMy MOPSIIKY MOPYIIEHHS CIOCTEPIraloThCs B aKBaTOPISX piuku JIHIMPO y
mexax KueBa Ta oOmacTi, IHIIMX MICT, 1HIIUX BOJOWM YKpaiHU Ta Ha Yy30epexiKi
Yopuoro ta A3oBchkoro mMopiB. [lopyiieHHss npu3BOASTh M 1O 1HIIMX HETaTUBHUX
HACNIJIKIB — TOPYUICHHS NPUPOIHOTO LHUKIY ¢uopu Ta (ayHH, HEIOCTYIHOCTI
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OeperoBoi JiHiIT A1 11 00J1alITyBaHHS T1APOTEXHIYHUMH CIIOpYAaMU, Tepe10adyeHUMU
3aKOHOJIaBCTBOM TOIIIO.

[TopyiieHHs 31HCHIOIOTBCS Ha IM1JICTaBl aKTiB HA IIPaBO BUKOPHUCTAHHS 3€MIII,
AK1 BUJIAIOTHCSI OpraHaMu JIEP»KaBHOI BJIaJM Ta MICIIEBOTO CAMOBPSAYBaHHS, a IHKOJIH
HaBITh CaHKIIIOHYIOTbCS cyaamu. Lle 3MyIIye BUCYHYTH TiNOTE3Y SIK MPO HEIOTIKU
PEryJIIOBaHHS CYCHUIBHUX BIJIHOCHMH, TaK W TIPO CyNepewiuBl TIyMauyeHHs
HOPMATHUBHO-IIPABOBUX aKTIB y MPOILEC] 3/I1IIICHEHHS MPABO3aCTOCOBHOT IPAKTUKH.

Mertoro 111€1 pO3BIAKM € 3’SICyBaHHS HEJOJIKIB PETYJIIOBAaHHS CYCHIJIbHUX
BITHOCUH y c(epl BUKOPUCTAHHS MPUOEPEKHUX 3aXUCHUX CMYT Ta 3aCTOCYBaHHS
paBOBUX aKTiB. MU HE MparHemMo MpoaHalli3yBaTH yBECh KOMIUIEKC 3aKOHOJABCTBRA,
a 3BEpHEMO yBary JMIIe Ha OKPEMI acleKTH, 30KpeMa, MOB’ s3aHl 3 y4acTIO CYJOBUX
Ta MPUPOIOOXOPOHHUX OPTaHiB y Miil cdepi.

Opniero 3 mpoOJjieM IMPaBO3aCTOCOBHOI MPAKTHKU Yy cdepl JOTpUMaHHS
3aKOHHOCT1 YXBaJIEHHS PIillIeHb OpraHaMu MICIIEBOTO CAMOBPSIyBaHHS Ta JEp>KaBHOI
BMKOHABYOI BJIaJIM € MOPYUICHHS MPUHIUIY IMIIEPATUBHOCTI MPAaBOBUX HOPM, KOJIU
[l OPraHy KEePYIOThCS Y BUMHEHHI IOPUAUYHO 3HAYYIIUX J1M MPAaBOBUMHU aKTaMU, SIK1
cylnepeyaTh 3aKOHOJABYMM aKTaM BHINOI IOPUAMYHOI CHIIM. Taka mpaBo3acTOCOBHA
IpakTHKa € HEeMpPaBOMIPHOI, 30KpemMa, 3rigHo 3 1. 1 nucra MiHicTepcTBa HOCTHIIIT
VYkpainu Big 30 ciuns 2009 p., «y BUIAJKY CYNEPEYHOCTI HOPM IiI3aKOHHOTO aKTa
HOpPMaM 3aKOHY CJIiJl 3aCTOCOBYBaTH HOPMH 3aKOHY, OCKIJIbKM BIH Ma€ BHILY
opuauuHy cuiny» [4]. Tomy sl BCTaHOBJIEHHS NPUYMH  HEJOCKOHAJIOIO
3aKOHO/ABUOro 3a0e3neueHHs] Ta Hee(EeKTUBHOI MPaBO3aCTOCOBHOI MPAKTHKHU CIIiJ
OTJITHYTH CTaH 3aKOHOJIABCTBA Y 111 cepi.

Oxpim KoHcTHTyIIl, SIKa BCTAHOBIIOE 3arajbHl MPHUHIMINA MPABOBIAHOCHUH,
MPABOBUN PEKUM BUKOPHCTAHHS MPUOECPEKHUX 3aXUCHUX CMYI CTBOPIOIOTH M 1HIII
3aKOHOJIaBUl aKTH, 30Kpema, 3emenbHuil [2] Ta Bomuuii [1] xomekcu, Komekc
VYkpainu npo Haapa, 3akoHH <«lIpo OXOpOHY HaBKONMIIHBOTO  MPUPOIAHOTO
cepenosumay», «llpo oxopony 3emenb», «lIpo 3emmneyctpiity, «IIpo nepkaBHui
KOHTpPOJIb 32 BUKOPHUCTAaHHSIM Ta OXOPOHOIO0 3eMmelnby», «lIpo exonoriuny mepexy
VYkpaiam», «[Ipo mpupomno-3anoBiguuii GoHa YkpaiHuw» Tomo. BoHM BU3HAYAIOTH
MOHATTSI MPUOEPEKHUX 3aXMCHUX CMYT Ta MOPSIOK iX BUKOPUCTAHHA. 30KpeMa,
crarts 4 BOJHOTO KOAEKCY BITHOCHTH MPUOEPEXKHI 3aXHUCHI CMYTH JO 3€MEIb
BOJHOTO (POHAY, MPABOBHM PEXKUM KOPHUCTYBAHHS SIKUMH KOHKPETH3YIOTh CT. 88
BoaHoro xozaekcy ta cr. 58—64 I'nmaBu 12 3eMenbHOro KOAEKCy.

Biamosimao 1o cr. 60 3eMensHOTrO KONEKCYy, MPUOEPEkHI 3aXUCHI CMYTH
BCTAHOBJIIOIOTHCS 3 METOI0 OXOPOHH MOBEPXHEBUX BOAHUX 00'€KTIB B 3a0pyIHEHHS
1 3acmiueHHsl Ta 30epexkeHHs iX BogHocTi. lllupmHa Takux CMyr BCTaHOBIIIOETHCS
YACTUHOIO 2 II€T CTATTi: @) JUIA MaJHUX Pi4OK, CTPYMKIB 1 MOTIYKIB, @ TAKOXK CTaBKIB
TJIOMIEI0 MEHIN K 3 ra — 25 M; 0) A1 cepeHiX piduoK, BOAOCXOBUII] HA HUX, BOJOWM,
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a TAaKOX CTaBKIB IJIoMIet0 oHaa 3 ra — 50 M; B) AJi BEJIMKUX Pi4OK, BOJIOCXOBHMIIL HA
HUX Ta o3ep — 100 M, a pu KpyTU3HI CXUIIB OUIbIIE TPHOX I'PaayCiB BU3HAUAETHCS
[UIXOM TOJIBOEHHSI MIHIMAQJIBHOT IIMPUHU NMTPUOEPEIKHOT 3aXUCHOT CMYTH.

Bonnouac 11. 1) yactuau 2 cT. 61 3eMenbHOro Kojekcy Ta m. 4) cr. 89 BoaHoro
KOJIEKCY BCTAHOBJIIOIOTH 3a00pOHY Ha OYIIBHUIITBO CHOPYJ (KpiM TiIPOTEXHIYHUX,
HaBITaI[ifHOTO TPU3HAYCHHS, TIAPOMETPUYHMX Ta JIHIMHUX) Yy HTPUOEPEKHUX
3aXHMCHUX CMYTaXx.

AHani3 cy/10BOi MPaKTUKU Ta BUCHOBKIB BepxoBHOro cyny YKpaiHu CBITUUTH,
IO IIJCTaBOI0, Ky BUKOPUCTOBYIOTH I Jierajii3alli MacoOBHUX IMOpPYIIEHb, €
MOJIOKeHHS CT. 88 BoHOro KO/IEKCy, € BU3HAUYCHO, 0 TPUOEpexH1 3aXUCHI CMYTH
BCTAHOBJIIOIOTHCS 32 OKPEMUMU MTPOEKTAMU 3€MJICYCTPOIO.

BiguyxeHHsi AUISHOK pEryJtoeTbes, 30Kkpema, llopsakoM moroxeHHs
IPUPOJAOOXOPOHHUMH OpTraHaMH MaTepiaiiB IIOJ0 BHIYYEHHsS (BHUKYILY), HaJlaHHS
3eMeJIbHUX JUISHOK, 3aTBEPIKEHUM HakazoM MiHnnpupoau Bia S auctonana 2004 p.
No 434 [5], ne y n. 2.9 3a3HayaeThCs MpaBoOBa IMiJICTaBa I BIAUYKEHHS: HasSBHICTb
3eMJICBIIOPSAIHOT JOKYMEHTAIlli Ta BCTAHOBJICHMX Yy HaTypi (Ha MICIIEBOCTI) MEX
1010 BOJIOOXOPOHHUX 30H Ta MPUOEPEKHUX 3aXUCHUX CMYT BOJHUX 00'€kTiB. TOOTO
3eMJIEBIOPSIHA JOKYMEHTAIllsl MOXe OyTH BCTAaHOBJICHA 32 OKPEMHUMHU IMPOEKTAMU
3eMJICYCTPOIO, SIKI 3aTBEPIKYIOTHCS OpraHaMu MICIIEBOTO CaMOBpPSIyBaHHS Ta
BHMKOHABYOI BJIaJM, HA M1JICTaBl YOTO BUJIAIOTHCS AKTH HA MPABO BJIACHOCTI Ha 3€MJIIO.

[le#i mMexaHI3M CaHKI[IOHOBAHMN TaKOXX BHUCHOBKOM BepxoBHOro cyay Bif
24 rpynuast 2014 p., sKvii BU3HAE JTOCTATHHOIO MIJCTaBOIO ISl HAJAHHS 3EMETbHUX
TUISTHOK Y KOPUCTYBAaHHS TIPOCKT 3EMIICYCTPOI0, M0 ¥ € 3eMJIEBIIOPSTHOIO
JOKYMEHTAII€I0, 3a3HAYeHOI0 Y CT. 88 BoaHOTO KOMIEKCY.

[Tonpu BuCHOBOK BepxoBHOTO cyay, MpaBO3acTOCOBHY MPAKTHUKY 3 HaJlaHHS
mpaBa BJIACHOCTI YM OPEHAM IUISTHOK y MEXaxX NMPUOEPEKHUX 3aXMCHUX CMYT, SKa
0a3yeThcsl HA BKA3aHOMY TMOPSIAKY, HE MOXHA BU3HATH TMpaBoMipHO. [lomoxeHHs
cT. 88 BogHoro konexkcy mpo Te, M0 MNPUOEPex HI CMYTM BCTAaHOBIIOIOTHCS 3a
OKpPEMHMHU TIPOEKTaMH 3€MJICYCTPOI0, TOBOPUTH TPO T€, MO0 TaKi CMyTH y IHX
MPOEKTaX BU3HAYAIOTHCS 3a KPUTEPIIMH BIJJAJICHHS BiJ BOJHW, BCTAaHOBJICHUMH
yacTUHOIO 2 cT. 60 3eMenbHOro Kojekcy Ta cr. 88 BoaHoro konekcy. [Ipote opranu
MICIIEBOTO CAaMOBPSITYBaHHS Ta BUKOHABYOI BJIAJU JI0 3€MJIEBIIOPSIAHOT IOKYMEHTAITi i
BHOCSITh NUISHKH, SIKI MPWIATAIOTH O BOJAM BCYIEped BHUMOT, MPO IIO CBITYATh
YHCJICHHI CYJI0B1 TIO30BHU Ha MpeIMET 0OMEKCHHSI BIIACHUKAMU ITUX UISTHOK BUTBHOTO
JOCTYITy JI0 TUSDKHOT 30HU Ta IPUOEPEKHUX CMYT.

Bonnodac BcTaHoBiieHnii Buiie3asHadeHUM [lopsakom MexaHi3M BiIUyKCHHS
IUISHOK 31 CKJIaay NpUOEpeKHUX 3aXHUCHUX CMyr HE Moke OyTH BHU3HAHUU
MPaBOMIPHUM y YaCTHHI BU3HAHHS MpaBa Ha TaKe BiIIY>KEHHS HA M1JCTaBI BHECEHHS
iX 10 3eMJIEBMNOPSAHOI JOKyMEHTarii, OCKUIbku 1ei [lopsmok € mig3akoHHUM
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HOPMATHUBHO-TIPAaBOBUM AaKTOM, SIKMWA 3a IMIIEPATUBHOIO CWJIOK [ii 3aKOHY Mae
BIJITIOBIJJATH HOPMAaM 3aKOHIB, ce€pe/l SIKUX HOpMH BoaHoro Ta 3eMesbHOr0 KOJEKCIB.
Tomy HOpMH TTpHOEPEKHUX 3aXUCHUX CMYT, BCTAHOBJICHI 3aKOHO/IaBUMMH aKTaMU Ta
NPaBOBUI PEXHUM KOPHUCTYBAaHHS HUMHU Yy 4YacTHHI OOMEXEHb HE JO03BOJISIOTH
BHOCHUTH TaKi AUISHKU B OKpPeMi MPOEKTH 3eMJICYCTPOIO 13 MOJAIBIIMM iX BUKYIIOM
YUl OPEHJ0I0 13 METOH MPUBATHOI 3a0yJOBM Ta IHIIUX HEMPABOMIPHUX BHU/IIB
BUKOPHUCTAHHSI.

BpaxoByroun 3HauHy coliaJbHy HeOe3MeKy HaCIiIKIB MPaBOMOPYIIEHb Y
naHii  cdepl CyCHUIBHUX BIJHOCMH Ta 3 METOIH YHUKHEHHS BUKOPHUCTAHHS
HOPMATHUBHO-IIPABOBUX AKTIB ISl CAHKIIIOHYBAaHHS IIPABOMOPYIIEHb MU IIPOIIOHYEMO
BCTAHOBUTH KPHUMIHAJIBHY BIAMOBIJAIBHICTh 32 BUHECEHHS HEMPAaBOMIPHUX PIIICHb
Ipe/ICTABHUKAMU OpPraHiB MICLIEBOIO CaMOBPSAYBaHHS Ta BUKOHABYOI BIAAHU I0JI0
BIIUY>KEHHS JIJITHOK Yy TPUOEPEekKHUX 3aXUCHUX CMyrax 3 MOPYIICHHSM HOPM,
BCTAaHOBJICHUX YaCTUHOIO 2 CcT. 60 3eMenbHOro Kojaekcy Ta cT. 88 BogHoro Koaekcy.
BignoBiganpHICTF Ma€ OXOIUTIOBATH CKJIAAWd 3JI0YMHIB, Yy CTPYKTypl SKHUX
nepenOayeHuil ymucen IWIOJ0 BHECEHHS JO0 3€MJIEBIOPAIHOI  JTOKyMEHTaIli
3eMEJIbHUX JUISHOK y MeXax MPUOEPEeKHUX 3aXMCHUX CMYT 3 METOI0 MOJAIbIIOro
HaJIaHHS TIpaBa BJIACHOCTI HA TaKi JUISHKU (PI3MYHUM Ta IOPUIAYHUM 0cOo0aM IS 1X
HENPaBOMIPHOT'O BUKOPUCTaHHS, MepeadayeHOro OOMEXKEHHSIMHU, BCTAHOBJIEHUMHU
yacTuHOO 2 cT. 60 3eMenbHOTro KojAekcy YKpaiHu Ta cT. 88 BoaHoro koaekcy
YKpainu.

[lepcrieKTHBOIO MOJANBIIUX JAOCHTIKEHb € HAYKOBE OCMHUCIIEHHS HEOOX1THOCTI
BCTAQHOBJICHHS aJMIHICTPAaTUBHOI Ta TOCIOJApCHKO-MIPABOBOI  BiANOBIAAIBHOCTI
Cy0’€KTIB TOCMOAAPCHKOT AISUIBHOCTI, SIKI MPOBOJSATH TOCMONAPCHKY MisUIBHICTH Ha
TEPUTOPIi MPUOEPEKHNX 3aXUCHUX CMYT, 110 B LIJIOMY JO3BOJUTH CTBOPUTH HajiiHe
MIPaBOBE TOJIC JJIsI TOTPUMAHHS 3aKOHHOCTI Y JJaH1i cepi mpaBOBiTHOCHH.

Jlitepatypa

1. Boguuit kogexc Ykpainu Bing 06 yepBust 1995 p. Ne 213/95-BP i3 3minamu
[EnexTpoHHuii pecypc]. — Pexxum nocrymy:

http://zakon4.rada.gov.ua/laws/show/213/95-Bp

2. 3emenbHuil koaekc Ykpainu Big 25 xoBTHA 2001 p. Ne 2768-111 13 3minamu
[EnexTpoHHuii pecypc|. — Pexxum nocrynmy:

http://zakon3.rada.gov.ua/laws/show/2768-14/page

3. Konctutyuis Ykpainu Big 28 uepBHs 1996 p. Ne 254k/96-BP 13 3minamu
[EnexTpoHHuii pecypc]. — Pexxum nocrynmy:

http://zakon4.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

4. Jluct MinicrepctBa toctuiii Ykpainu «lllomo mopsaky 3acTocyBaHHS
HOPMAaTUBHO-TIPABOBUX AKTIB Y pa3l ICHYBaHHS HEY3IOJKEHOCTI MIXK IMiJI3aKOHHUMU



CyuacHi npo0JemMu apxiTekTypu Ta Micto0yayBanHsi. Bunyck 46. 2016 137

aktramu» Big 30 ciuas 2009 p. Ne H-35267-18 [Enextponnuii pecypc]. — Pexum
JOCTYIY:

http://zakon3.rada.gov.ua/laws/show/v3526323-09

5. Haka3z MinicTepcTBa OXOPOHHM HABKOJMIIHBOIO MPUPOJHOIO CEpeoBHUIIA
Vkpainu «lIpo 3arBepmxenHss I[lopsiky TOTOKEHHS MNPUPOIOOXOPOHHUMU
opraHaM¥ MaTepialliB MO0 BUIYYCHHs (BUKYITY), HaJIaHHS 3€MEJbHUX JUITHOK» Bij
05 nucronana 2004 p. Ne 434 13 3minamu [EnextponHuii pecypc]. — Pexxum gocrymy:

http://zakon3.rada.gov.ua/laws/show/z1470-04.

6. [ToctanoBa BepxoBHoro cyny Ykpainu Bia 24 rpyaus 2014 p. npu po3risiai
cripaBu Ne 6-20611c14 [EnektponHuii pecypc]. — Pexum nocryiy:

http://www.scourt.gov.ua/clients/vsu/vsu.nst/(documents)/6521C24E213BEDS5
EC2257DC1004640EE.

AHHOTAIIUSA

Hcnonb3oBaHne MNpUOPEKHBIX 3AIIMTHBIX MOJIOC YAaCTO CBHUJIETEIBCTBYET O
HapyUICHUHU MPUHIHUIIA, COIIACHO KOTOPOMY MOJIb30BAaHUE 3€MJICH OCYIECTBIIAETCS
HA OCHOBE OJMHAKOBOI'O IPUMEHEHHUs IMPABOBBIX HOPM KO BCEM CyObEeKTaM
npaBooTHOIIeHU. Hapyienue 3akimodaercss B WTCHOPUPOBAHUM — MPUHIIMIIA
UMIIEPATUBHOCTH  TMPABOBBIX HOpM. [lpemyiaraercs yCTaHOBUTH  YTOJIOBHYIO
OTBETCTBEHHOCTh 32 BBIHECEHHME 3aBEJOMO HEMPABOMEPHBIX pEIICHHH 00
OTUY>KJICHUH 3€MEJIbHBIX YYACTKOB B MPUOPEKHBIX 3AUTUTHBIX MOJIOCAX.

KioueBble  croBa:  mpuOpeXHBIE — 3aIIUTHBIC  IMOJOCHI,  MPUHITUI

UMICPATUBHOCTH, HApYIICHUs, BOIHBIN KOJEKC, OTUYKICHHE 3EMIIH, YTOJIOBHAs
OTBETCTBEHHOCTb.
Abstract

Often using of coastal protection zones reveals the violations of the principle
according to which the using of the land is based on the equal application of the law
towards all legal entities. Violation is to disregard the imperative principle. It is
proposed to establish criminal responsibility for the making of knowingly illegitimate
decisions on alienation of land in the coastal protection zones.

Key words: coastal protection zones, the imperative principle, violations, the
Water Code, the alienation of land, criminal responsibility.



