Popgoman T. O. o nuTaHHa cnocobiB 3axMCTy LMBINbHUX NpaBa Ta iHTEPECIB...

vOK 347.4

[lo nutaHHA cnocobiB 3axvCcTy LUMBIIbHUX Npas
Ta iHTEepeciB Y KOHTEKCTi Noso)XeHb c1.16
LusinbHoro kogexkcy YkpaiHu

T. O. PogomaH,

3[06yBay4 HaykoBo—A0CNIAHOrO IHCTUTYTY

rpvBaTHOro npasa i nigrnpuMeMHULTBa

imeHi akapgemika @.I. bypyaka
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MOMIYHVIK cyaai anensauinHoro cyny PIBHeHCbKoI 0bnacTi

Ilpoananizoeano ponv mexanizmy 3axucmy YyugiibHUX Npae ma inmepecis, 6CMaHOB1EHO, WO
6UOIP KOHKPEMHO20 CNOCOOY 3aXUCHTY HANPAMY 3A7edCUmb 6i0 6011 KOHmMpazeHma ma uoy
YUBLIbHUX NPABOGIOHOCUN. [J0B0OUMBCA, WO MOJICTUBICTG GUKOPUCTAHHS NPABOMOUHOIO CIMO-
POHOI0 NeBHO20 CNOCOOY 3axXucmy clio pO3YIHI8AMU AK GAXCIUBULL eleMeHm NPaBo8o20
Mexanizmy npagogioHOCUH, SIKULL € 8ANCTUBOIO YMOBOIO 2apANMOBAHOCMI MA peanizayii npas ma
iHmepecie yuacHUKi6 YUBIIbHUX NPABOBIOHOCUH.

Knrwowuosi cnosa: cnocio saxucmy, yuginbne npaso, yuginoHull inmepec, NOPYUIeHHs, HeaU3-
HAHH5L, OCNOPIOGANHS, NPABOGIOHOCUHU.

Poooman T. A. K Bonpocy cnoco00B 3a1MThI I'PAKAAHCKUX [IPAB U HHTEPECOB B KOH-
TeKcTe moJioxkeHuii c¢T. 16 I'paxkaanckoro kogexkca YKpanHbl

IIpoananusuposana poib Mexanusma Cnoco008 3auumul 2padcOanCcKux npag u uHmepecos,
a makoice YCmanosieno, Ymo 6bl00p KOHKPEmHo20 cnocoda 3auumsl HANPAMYIO 3A6UCUT OMm
60U KOHMPAEHMA U UOA 2PANCOAHCKUX NpagoomuouteHuil. JJokasvleaemcs, 4mo 803MOdlc-
HOCMb UCNOTb30BAHUA NPABOMOUHOL CHIOPOHOU ONPedeNeHH020 Chnocoba 3awumol ciedyem
pacyenusams KAk 6adiCHblll d1eMeHm NPago6o20 MeXanu3ma npasoomHoue U, KOmopblil s6J-
emcest GAINCHBIM YCILOBUEM 2APAHMUPOBAHHOCTIU U Pearu3ayuy npae u UHmMepeco8 YuacmHukos
2PAANCOAHCKUX NPABOOMHOULEHUL.

Knrwouegvie cnoea: cnocob 3awumol, 2paxcoanckoe npago, 2palcoancKull unmepec, Hapyuie-
HUSl, HEeNPUIHANUS, OCNAPUBAHUSL, NPABOOMHOUEHULL.

Rodoman Tetiana. The Question of Protection Methods of Civil Rights and Interests in
the Context of the Provisions of Article 16 of the Civil Code of Ukraine

The role of the protection methods mechanism of civil rights and interests is analyzed in this
scientific article, and also it is found that the choice of protection method depends on the will of
the counterparty and the type of civil relationships.

1t is established that the possibility of using by the competent side the certain protection
method should be regarded as an important element of the legal mechanism of relationships
which is the considerable condition for security and implementation of civil rights and legal
interests of participants.

Key words: protection method, civil law, civil interest, abuse, rejection, contestation, legal
relationships.

© Poooman Temana Onexcandpiena — 3m100yBad HaykoBO-10CITi THOTO iIHCTUTYTY IIPUBATHOTO IIpa-
Ba I mianpueMuuTBa imeHi akagemika O.I" Bypuaka HanionanbHoi akaiemii mpaBoBux Hayk Ykpaiuu,
TTOMIYHUK CYIIi anelsiiifHoro cyny PiBHeHCBKOT oOnacTi

(JTIOBA ANTETISLI

Ne 4 (41), 2015

o~
O



LluBinbHe npaBo Ta uuBiNbLHUI Npouec

(TIOBA ANTETTSILI

No 4 (41), 2015

3rimHo monoxkeHb cT. 15 1K Vkpainu koxHili 0co0i rapaHTOBaHO MPaBO Ha
3ax¥CT IMBUIBLHOTO MIPpaBa y pa3i HOro NopyIIeHHs, HeBU3HAHHS a00 OCIIOPIOBAHHS,
a TaKoX MIPaBO Ha 3aXUCT CBOTO 1HTEpECY, IKUH HE CyNepeunTh 3arajlbHIM 3acagaM
LUBIIBHOTO 3aKOHOIABCTBA.

3a HaBeACHOTO, OyAb-IKUI yUYaCHHUK IIUBIILHO-IPABOBUX BiTHOCHH MOXKE 3BEp-
HYTHUCS 10 CyAY 3 TO30BHUMH BUMOTaMH PO 3aXHCT YU BiTHOBJICHHS MMOPYIIECHOTO,
HEBU3HAHOTO YW OCIOPIOBAHOTO MpaBa YW iHTEpPECy 3a JOIMOMOTOI0 KOHKPETHOTO
croco0y, mepeik SKuX BCTaHOBJICHO B ¢T. 16 1[K Ykpainu.

OnrumanbHui BUOIp ciocoOy 3aXMCTy LMBIIBHHX IIPaB Ta IHTEPECiB cepen iX
LIMPOKOTO CIEKTPY Ma€ Ha/J3BHYAHHO Ba)KIMBE 3HAUCHHSI JUIS JOCATHEHHS e(ek-
THUBHOTO PE3YINbTATY.

[HCTUTYT 3aXMCTY HMBUIBHUX MPaB Ta IHTEPECIB y LIIOMY Ta OKpeMi HOTo achek-
tn pociipkysamu: H.C. Ky3uenosa, B.B. Jlyup, A.I. fIpema, 1.B. Benenikrosa, O.1.
Maueropid Ta iHII TOCTiAHUKY, SKi 3pOOHIN BaroMUil BHECOK y PO3POOKY AaHOi
npoOieMu, KOHCTATyIOUH MPU [bOMY HEOOX1IHICTH ii MoJanbInoro BUBUCHHS.

3a3HaueHi MUTaHHS JOCI HE BTPayalOTh CBO€]I aKTyalbHOCTI, OCKUIBKH
HEBiZ’€MHOIO CKJIaJOBOIO peanizamii (a0o npuHaliMHi 11 MOTEHIIITHOT MOKITHMBOCTI)
Oy/Ib-SIKOTO LIUBUILHOTO TIPaBa € HE JIMIIE WOTO 3aXUIICHICTh Bifl OyIb-sIKUX TIOCS-
raHb Ha PiBHI 3aKOHY, a i peanbHa MOXKIIMBICTh 3aiHTEPECOBAHOTO CY0’ €KTa CKOpPH-
CTaTHUCs BIAMOBIAHUMHU MEXaHi3MaMHU TaKOTO 3aXHUCTY.

Crarrs 3 LIK Ykpainu BCTaHOBJIIOE 3arajbHi 3acajy IUBIILHOTO 3aKOHOJIAB-
CTBa, 30KpeMa, CY/JIOBUI 3aXUCT IIMBIIBHOTO IIPaB Ta iHTEepecy. BiamnosigHo 110 4. 1
ct. 15 LK Vkpainu koxxHa oco0a Mae MpaBo Ha 3aXHCT CBOTO LIMBIJILHOTO TpaBa y
pasi Horo mopyuieHHs,, HeBU3HAHHS a00 OCIIOPIOBAHHSI.

[lig mopyuieHHsSM IMBUIBHOTO MpaBa CIiJ pO3YMITH HAcHiOK MPOTUIPABHOI
MOBEAIHKM KOHTpareHTa (MpaBOMOPYLIHUKA), IiIMH SIKOTO 3aBAaHO ILIKOIY
CyO’€KTHBHHMM IIpaBaM Ta iHTepecaM MPaBOMOYHOI CTOpoHH. Take MmopylIeHHs
MOXKE BHSIBIISITUCS B HACTYITHOMY: HEIOBara J1o TiJHOCTI Ta yecTi (i3n4HOi 0co0OH
(ct. 297 UK Ykpainu), HeBUKOHAaHHSI a00 BUKOHAHHS 3 MOPYIICHHIM yMOB, BU3HA-
YeHHUX 3MicTOM 3000B’si3aHHS (cT. 610), mpogaxk ToBapy HEHaJEKHOI KiJIBKOCTI,
SIKOCTI Ta acopTumeHTy (cT. 670, 672, 678) To1o.

HeBuznanus HaneXHHX 0cC001 HMBUIBHHX TMpaB Ta IHTEPECIB IMOJSTAE SIK B
AKTHBHHX, TaK 1 B TACUBHHX JisIX KOHTpAreHTa, sIKi CipsIMOBaHi Ha TIOBHE a00 4acT-
KOBE 3allepeveHHs] cy0 €KTHMBHMX TpaB. BkazaHi il cTBOPIOIOTH HEBIIEBHEHICTb
HOCIisI Cy0’ €KTUBHHX IPaB, IEKJIApOBAHUX HOMY JIEPiKaBOIO, Y CBOEMY MPABOBOMY
craryci.

OcmoproBaHHsl — II€ HAsBHICTH CIIOPY MK yYaCHHKAMHU LUBUIBHO-IIPABOBUX
BiTHOCHH PO MPUHAJICKHICTh UM BiJICYTHICTb ITpaBa B OJIHIET i3 CTOPIH.

[IpaBoBe perymoBaHHs Oyb-sIKUX CYyCIUJIBHUX BiIIHOCHH, ITOB’s3aHe i3 mpole-
coM TpaHchopManii MpaBOBUX NPUNKCIB Yy IUIOMIMHY (aKTHYHHX CYCHUIBHUX
BiTHOCHH, Tependadae, Mo KOKHE CyO’ €KTHBHE NPaBO y pasi HOro mopyIIeHHs
rapaHTOBaHO 3a0e3MEeYy€EThCS MOKIHMBICTIO HOTO MPUMYCOBOTO BiJHOBIIEHHS a0
3axucTy'. B 1aHOMYy BUMAJKy MPUMYC PO3DISAAETHCS 3 TOYKH 30Dy isUTBHOCTI

I Kysneyosa H.C. 1luBiibHO-TIpaBOBA BiJIIOBIJANBHICTE 1 3aXMCT [MBIIBHUX MpaB /
H.C. Kysuenosa // Bicuuk KuiBchkoro HamioHanpHOro yHiBepcutery imeni Tapaca IlleBuenka
(FOpunmuni Haykn). — 2009. — Bun.81. — C. 100.
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Iep>kaBd B 0co01 OpTaHiB BiIaAH, SKa CTBOPIOE €PEKTHBHY CHCTEMY 3aco0iB Ta
MEXaHI3MIB IS 3aXUCTy TIPaB Ta iHTEPECIB.

MOXIUBICTh 3aXUCTUTH TOPYIICHE YU CITipHE Cy0’ €KTHBHE MPaBO ab0 0XOpPO-
HIOBaHWI 3aKOHOM 1HTEPEC € €MUHUM 3 HaWBaXTUBIMIHX MPaB 0COOH, IO CYTTEBO
BHU3HAYa€ ii Miclle y CyCIiIbCTBi. Peamizallis 3a3Ha4eHOTO TpaBa Ma€ HE TiTBKH
COIiabHO-IOPUANYHE, a i ICTOTHE COMiaIbHO-TIONITHYHE 3HAUCHHSI .

3a 3araJbHUM TIPABWIOM, Y pa3i TOPYIICHHs IUBLTHFHOTO TIpaBa 9M IHTEPECY Y
MOTEPITIJIOi CTOPOHM BHHHMKAE MPABO HA 3aCTOCYBaHHS KOHKPETHOTO 3aco0y 3aXu-
CTy, SKWUU 3JICKUTH BiJ] BUIY TOPYIICHHs Ta BiJl HASBHOCTI YU BIIICYTHOCTI MiX
CTOpPOHAMHU 3000B’A3albHUX IPaBOBiMHOCHH. ToOTO moTepmina cTOpoHA HE
3BEPTAETHCS 3 yciMa TepedaueHIMHI BUMOTaMH 0 CYIy, a O0Hpae came Toi 3acid
3aXWCTy, SKUI BiAMOBiZae Xapakrepy MOpyIIeHHs ii mpasa uu iHTepecy’. IIpote
CHiJ TTaMm’sSTaTh PO Te, IO CTIIOCOOW 3aXUCTy MOBHHHI OYTH JIMIIIE TTPABOBUMU,
BIAMIOBIAaTH iHTEpecaM JeprKaBH 3arajioM, CYCIIJIBCTBA Ta KOHKPETHOI OCOOW.
IIpaBoMipHICT CTTOCOOIB TOBHHHA BUPAKATHCA Y 1X BiMTOBIMIHOCTI BHYTPIIITHEOMY
3aKOHOJIABCTBY JICP’KaBU Ta HOPMaM MIKHAPOJIHOTO MpaBa.

TakuMm 9uHOM, Cy0’€KTHBHE TIPaBO HA 3aXHCT — I IOPUAUYHO 3aKpiIruicHa
MOJIMBICTE 0OCOOM BHKOPHCTATH 3aXOJM MPABOOXOPOHHOTO XapakTepy Juis
BiTHOBJIEHHS MTOPYIIIEHOTO IpaBa i MPUITHHEHHS IiHl, SKi TOPYIIYIOTH Take TPaBo?.

Y muBimiCTHYHIA HayIli BUCIOBIIOIOTHCS Pi3HI MOMIAINA HA TPABOBY IPHPOIY
CIoCco0IB 3aXUCTy IUBUIBHUX TIPaB Ta IHTEPECiB, 3aXOIiB IHMBIITHLHO-TIPABOBOI
BiATMOBIAAIBHOCTI y pa3i MOPYIICHHS 3000B’s3aHHS Ta Ha 1X KiaacuikarliiHuni
TTOMIIJT, IKI MOYKHA y3araJbHUTH TAaKUM TYHHOM:

— CITOCOOM 3aXHCTY Ta 3aXONIU IMUBITHFHO-TIPABOBOI BiATOBIAATBHOCTI;

— CTIIOCOOM 3aXHCTY € 3aC00aMH ITUBUTEHO-TIPABOBOT BiATIOBIIAIEHOCTI ¥ IHITUMHA
3aX0JJaMHU 3aXHCTY;

— yci MpaBoOBi HACTIAKU MTOPYIIEHHS 3000B’13aHb € OMHOYACHO CAHKIIISIMU;

— ycCi cTI0CO0M 3aXWCTY € CAHKISIMH, SKi MOMUISIOTHCS HAa CAHKII IIUBLITHHO-
MIPaBOBOI BiMOBIMATBEHOCTI (BiAMIKOMYBAaHHS 30UTKIB, CTUIaTa HEyCTOWKH, BTpaTa
CTOPOHOIO 3aBIaTKy ab0 MOBEPHEHHS 3aBIATKy B MOIBIHOMY pO3Mipi TOINO) i
OTICPaTHBHI CaHKIIi (B1IMOBA BiJl JOTOBOPY, YTPUMAHHS TIepeadi MPoJaHoTo TOBa-
Py, YTPUMaHHsI OTUIaTH TOBApy TOIIO) .

[IpakTryaHe 30iiCHEHHS 3aXUCTY MO’KHA BU3HAUNUTH SIK 9epe3 MPaBo (MOKIIUBICTD)
YIIOBHOB)XEHOTO Cy0’€kTa, Tak 1 depe3 00O0B’sI30K 3000B’si3aHOTO CyO’€KTa
3MIUCHUTH Iii T0A0 BU3HAHHS a00 IMOHOBJICHHS HUM TpaBa. [|Jisl yIOBHOBaYKEHOT
0co0M 3IMIMCHEHHS 3aXHCTy € TIPaBOM, SKE BKIIOYA€ SK IPaBO CaMOCTIHHO
3MIHCHUTU TIOHOBJICHHSI MOPYIICHOTO TIpaBa y MeXax i B MOPSJIKY, BU3HAYCHUX
3aKOHOM (CaM03axHCT), TaK i 3BEPHYTHCS O YIOBHOBAKEHOTO JIeP/KaBHOTO, CaMO-
BPSTHOTO YU TPOMAJICHKOTO OpraHy YW OCoOM 3a 3aXHUCTOM CBOTO TIpaBa 4YH

2 Cymvorcenxo FO. ®opMu 1 €rocoOM 3axuCTy Cy0 €KTUBHUX LMBUILHHX IIPaB Ta 3aKOHHHX
intepecis / 10. Cynpxenko // [IpaBo Ykpainu. — 2005. — Nel12. — C. 24.

3 Beneoixmosa 1.B. 1luBiibHO-IIPaBOBI CIIOCOOM 3aXHMCTy OXOPOHIOBAHUX 3aKOHOM iHTepeciB / I.B.
Benenikrosa / ®opym mpasa. — 2011. — Ne2. — C. 125.

4 3axucm UMBIIBHUX TPaB TA IHTEPECIB CYOM: OKPEMi MUTAHHSA TEOPIii Ta NPAKTUKHU / 3a ar. pell.
AT Slpemn. — K. : Ictuna, 2014. — 420 c.

5 Mixno O. TlixcTaBu MBUILHO-IIPABOBOI BiANOBIAAJIBHOCTI Y pasi IMOPYILEHHS JIOTOBIPHOTO
30008’ s3anH: / O. MixHo // [ligmnpueMHHITBO, TOCTIONAapCTBO 1 mpaBo. — 2013. — Ne7/2013. — C. 76.
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inTepecy. s ocTaHHIX 3MIMCHEHHS TaKOTO 3aXHUCTY, BIAMOBITHO IO BU3HAYEHOI
3aKOHOM KOMIIETEHLIT, € 000B’ A3KOM®.

Croci6 3axucTy MOKHA BH3HAUHTH SIK 3aKPIMJICHI 3aKOHOM a00 JOTOBOPOM
momycTuMi aii abo Oe3mispHICTh (a00 iX CYKYIHICTB), CIIPSIMOBaHI Ha ITOTEpe-
JOKEHHS, IPUITHHEHHSI TIOPYIICHHS IPaBa, a TAKOK Ha HOTO BiJTHOBJICHHSI.

3axuCT IHUBUTHPHOTO TIpaBa Ta IHTEpeCy 3aliMae OaHE i3 KIIOYOBUX MICIb Y
MEXaHi3Mi IMPABOBOTO PETYIIOBAHHS, SIKHH y IUIOMY CIIPUYIWHSIE HACTIAKH, SIKi HE
MOXXYTh OyTH OfepKaHi OKpEeMHMH HOTO eJleMeHTaMH caMmocTiiiHo. ToOTo Bci
CKJIaZ0BI MEXaHI3My pETYITIOBaHHS NPAaBOBIIHOCHH € B3a€EMOIIOB’SI3aHUMH 1
MOBHMHHI MPAIIOBATH 32 37Iar0/PKEHOI0 CUCTEMOIO, JI0 KO BXOAHTh, Y TOMY YHCII,
1 3aXHCT IUBUTBHOTO TIpaBa Ta iHTEPECY.

EdexTuBHMIA 3aXUCT IpaBa Ta iIHTEPECY 3aJIEKUTH Bil HOPM ITUBLITLHOTO TIpaBa,
SIKI PETYIIOIOTH KOHKPETHI MPaBOBIMHOCHHA Ta IMiIJIATAIOTh 3aCTOCYBAaHHIO, IOPH-
IUYHOTO (aKTy, SKUW TOPOIKYE, 3MIHIOE UM TPHUIUHSIE TPABOBITHOCHHH,
cy0’€KTHUBHUX TIPaB Ta 000B’SI3KiB, SKUMHU HaIIJICHI YIaCHUKH TPABOBITHOCHH.

Lle cBimUUTE MIPO Te, MO 3aXHUCT Y MEXaHi3Mi IIPABOBOTO PETYITIOBAHHS € JOCUTH
CKJIQIHUM SIBUILIEM, SIKe OOTSDKEHE IHINUMH EIIEMEHTAMHU, MPOTE € PealbHOO
MOXKITUBICTIO B pasi MpaBOMOPYIICHHS Ta PEajli3yeThCS B MEKaX OXOPOHIOBAHOTO
[IUBLTHHOTO TIPABOBITHOMICHHS.

[Ipobrmema nst KOKHOTO Cy0’€KTa MHUBITRHUX BiTHOCWH, K 3a3HadyaB B.
BiTpsHCHKHI, TIOTATaE B ONTUMAILHOMY BHOOPI I ePEKTHBHOMY BUKOPHUCTAHHI Ta
3aCTOCYBaHHI IepeadadeHuX 3aKOHOTABCTBOM CITIOCO0IB 3axucTy. BupimeHHs 1iei
pobaemMu Moke OyTH 3a0€3TeUeHO, 3 OTHOTO OOKY, NIMOOKMMH 3HAHHIMH 3aKOHO-
JIaBCTBA, 110 PETYIIOE Pi3HI CTIOCOOW 3aXHCTy MUBLTHHUX TIPaB, a 3 1HIIOTO — M-
XOM OBOJIOMIHHS HEOOXiHUMH HaBUYKAMHM B iX 3aCTOCYBaHHI .

Bubip cmocoly 3axucTy MUBUIBHHX MPaB Ta iHTEPECIB 3aJICKHUTH Bi JBOX BaXK-
JTUBHUX (HAaKTOPiB: XapaKTepy MPaBOBIIHOCHH Ta BUIY IIPABOIOPYIIECHHSS,

[IpaBo Ha 3aXUCT KOKHUH YIaCHUK IUBITHHUX BIIHOCHH 31HICHIOE Ha CBil PO3-
CyIl 32 BIIACHHM BOJICBHSIBICHHSIM. Y KOXKHOMY KOHKPETHOMY BHUIAJKy o0co0a,
TpaBa Ta IHTEPECH SKOI MOPYIICHI, CAMOCTIHHO BUPIIIY€E yCi MUTaHHS, TIOB’ I3aHi 3
BHOOPOM 3ac00iB 3aXHCTy Ta iX MPAKTHYHOI peamiszailii. [{e € 0CHOBHUM TIpOSIBOM
nii TPUHIUIY JUCIIO3UTHBHOCTI Yy MarepiaJbHOMY Ta TIPOIeCyalbHOMY
3aKOHOABCTBI, 3a SIKUM KOXKHA 0co0a MOBWHHA M0ATH MIPO CBOE TIPaBo, 1 HIXTO HE
3000B’s13aHUI q0aTH TPO MpaBa IHIIUX, SKIIO OCTAHHE HE € 00OB’SI3KOM B CHITY
3aKOHY, JIOTOBOPY YH IMBIJIbHO-IIPABOBOTO 3BUYAI0’.

3aj1eKHO BiJl OCTABJICHOI METH, YIACHUK ITUBUILHUX TPABOBITHOCHH BHOMpae
HEOOX1THUH I HHOTO CIIOCI0 3aXHCTY, OCKITLKH 3aKOHOAABEITh JINIIEC BU3HAYNB 1X
nepernik. ToOTO B KOHKPETHOMY y BHIIAIKY CITOCIO 3aXHCTy 3alIeKWTh Bia BOJII
yJacCHUKA IMUBIILHOTO TTPaBOBITHOIICHHS.

6 Mayezopin O.1. Tlousrts Ta 3micT 3axucty nuBinbHux npas / O.1. Maueropin // Yacomnuc
KuiBcpkoro yHiBepcutety mpasa. — Ne3. — 2011. — C. 144.

7 Bpaeunckuii M. M. [lorosopHoe npaso: O6uue nosnoxenns / M.W. bparunckuii, B.B. BurpsiHckuii.
— M., 1998. — C. 628.

8 Aposa T. Kputepii po3sMexyBaHHs CIIOCOOIB 3aXMCTy Cy0’ €KTUBHHMX LUBIILHUX IPAB Ta IHTEPECIB
/ T. Slposa // IlinmpueMHUITBO, TOCTIONAPCTBO 1 paBo. — 2008. — Ne8. — C. 12.

9 Mayezopin O.1. Tlouarts Ta 3micT 3axucty nuBinbHux npas / O.1. Maueropin // Yacomnuc
KuiBcrkoro yHiBepcutety mpasa. — Ne3. — 2011. — C. 144.
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ITepeBakHa KUTBKICTh CTIOCO0IB 3aXHUCTY MUBIIHLHUX MTPaB Ta IHTEPECiB BCTAHOB-
neHa y ¢T. 16 LluBiTbHOTO KOIEKCY YKpaiHu, 30KpeMa: BUSHAHHS MTpaBa; BU3HAHHS
MPABOUMHY HEJIMCHUM; IPUITMHEHHS JTii, sIKa TIOPYIIYE TIPABO; BiHOBJICHHS CTaHO-
BWIIA, SKE ICHYBAJIO JO MOPYIICHHS; TPUMYCOBE BUKOHAHHS 000B’S3Ky B HaTypi;
3MiHa TPABOBIAHONIICHHS, TPUNHUHEHHS TPABOBIMHOMICHHS, BiIITKOMIYBaHHS
30WTKIB Ta IHIII CIIOCOOW BiINIKOAYBAaHHS MAaiHOBOi IMTKOIW; BiAIIKOMYyBaHHS
MOpajabHOI (HeMaiHOBOI) IIKOAW; BW3HAHHS HE3aKOHHUMH DPIlICHHS, i YH
OC3IIsSITEHOCTI OpPTaHy JIep KaBHOT BIaIH.

Ili cmocobm 3axuCTy IMUBUTEHAX MPaB Ta IHTEPECIB HAIICHI YHIBEPCAIBbHICTIO,
OCKUTBKH MOXYTh 3aCTOCOBYBATHCS JJIsl IIUPOKOTO KOJa MPaBOBIJHOCHH, MPOTE
BCTaHOBJICHHH CT. 16 LIWBITBHOTO KOAEKCY YKpaiHW Tepesik He € BHYCPITHHUM.
Bignosigao g0 a63. 2 m. 10 ct. 16 11K Ykpainu cym MOXe 3aXHCTUTH ITUBITEHE
paBo abo iHTepecC 1HITNM CITOCOO0M, IO BCTAHOBICHUH TOTOBOPOM a00 3aKOHOM.

Ha mpaxTuiii 11e HOpMAaTUBHE 3aCTEPEKEHHS MOXKE Peasli3oBYBATHCS IIIISIXOM
BKITFOUEHHSI JIO JIOTOBOPY MEBHUX 3aXO0J(IB ONMEPATHBHOTO BILTUBY, SIKi Y3TO/KYIOTh-
Cs1 CTOPOHAMH Ta HaOyBaIOTh CTATyCy 000B’SI3KOBUX UIS CTOPIH YMOB JOTOBOPY .

3araibpHUH Tepertik Croco0iB 3aXUCTy NUBUTHHUX MPaB Ta IHTEPECiB BU3HAUYCHO
cT. 16 LIuBITBHOTO KOEKCY YKpaiHu, MPOTE HOTo HEBUUEPITHICTE A€ MOXKIUBICTh
JUTSL ITAPOKOTO BUOOPY, 30KpeMa, CTOPOHH Y JOTOBIPHUX IPABOBITHOCHHAX MOXKYTh
BU3HAYHUTH TaKHH CIOCIO 3aXHCTY, IKUH Oyle BIAIITOBYBATH KOXHY 13 CTOPIH pH
HEBHUKOHAHI CBOiX 3000B’s3aHb.

ITepenbaueni cmocoOnM 3axWCTy NHUBUTHPHUX IIpaB Ta IHTEPECIB MiIATAIOTH
3aCTOCYBAHHIO TIPH iX MOPYIICHH], HEBU3HAHHI YW OCIIOPIOBAHHI, IO CBIMYUTH TIPO
HEpO3pUBHUH 3B 30K MK HASBHICTIO Cy0’€KTHBHOTO ITMBUIHPHOTO TIpaBa Ta
iHTepecy 3 PaKTHIHOIO MOXKIIMBICTIO 1X 3aXHCTY.

Bubip crmocoly 3axucTy 3aJIeKATH BiJ XapakTepy MPaBOTOPYIICHHS Ta 0COOIH-
BOCTEH MPaBOBIMHOCHH MK CTOPOHAMH 3 METOI0 €(EKTUBHOTO iX TTOHOBJICHHS.
AJDKe BIITHOBJICHHS Cy0’€KTHMBHOTO TIpaBa HE MOXE BimOyTHCS 3a JOIIOMOTOIO
MeXaHi3My, SIKHH He BXOIUTHh Y IUIONIMHY PETYIIOBaHHS IUBIIBHO-PABOBUX
BiIHOCHH.

Rodoman Tetiana. The Question of Protection Methods of Civil Rights and Interests in
the Context of the Provisions of Article 16 of the Civil Code of Ukraine

Article 3 of the Civil Code of Ukraine establishes the general principles of civil law,
including judicial protection of civil rights and interests.

Under the provisions of Art.15 of the Civil Code of Ukraine for each person is guaranteed a
right to the protection of civil rights in case of the violation, disclaimer or contesting and a right
to the protection of his/her/its interests not contradicting the general foundations of the civil
legislation.

It is established, that any member of the civil relations can apply to the court with the claim
about protection or restoration of violated, unrecognized or disputed rights or interest by a
particular method, the list of which is established in Art.16 of the Civil Code of Ukraine.

The optimal choice of protecting method of civil rights and interests among its wide
spectrum has extremely relevant and important value for achievement of effective results,
therefore on the question of the legal nature and application of protection methods of moral or
property rights and interests will be focused the main attention of these theses.

10 Kom O. CriocoGu 3axucTy CTOpiH A0roBopy B npusatHoMmy npasi Ykpainu / O. Kot // Ilpaso
VYkpainu. — 2014. — No2. — C. 221.
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As a general rule, in the event of civil rights or interest violation the injured party has a right
to use a particular remedy which depends on the type of violation and on the availability or
absence of binding legal relations between the parties. That is, the injured party does not apply
with all provided by the law requirements to the court but selects exactly the remedy that
responds to the kind of violation of its rights or interests. Protection methods should be only
legal, and their purpose must respond to the general interests of the state or society and the
individual person. The validity of methods should be expressed in their compliance with current
domestic legislation of the state and international law.

Thereby, according to the law the subjective right of protection — is legally established
ability of a person to use enforcement measures for restoration of violated rights and for
termination actions that violate that right.

The method of protection can be defined as fixed by the law or by agreement acceptable
actions or inactions (or combination of both) that is directed on prevention, cessation of rights
violation and its restoration.

Protection of civil rights and interests occupies one of the key places in the mechanism of
legal regulation, that in generally entails consequences that can not be received by its individual
elements themselves. That is, all components of the mechanism of legal regulation are
interrelated and must work in coordinated system, which also includes the protection of civil
rights and interests.

Effective protection of rights and interests depends on the civil law norms that regulate
specific relationships and that should be applied, the legal fact which creates, modifies or
terminates the relationships, subjective rights and duties which have all participants of legal
relations.

The role of protection in the mechanism of legal regulation is a complex phenomenon, which
is burdened with other elements, but is a real possibility to use it in case of the offense and is
realized within the limits of protected civil relationships.

The right to the protection every participant of civil relations exercises on its own will. In
each case, the person whose rights and interests have been infringed independently decides all
issues related to the choice of protection methods and their implementation. This is the main
manifestation of the dispositive principle in the substantive and procedural law under which
every person should take care of own rights and no one is obliged to take care of the rights of
others if the last is not required by act of law, contract or civil custom.

Depending on the purpose, the participant of civil relations chooses the required method of
protection, because the legislator only defined their list. That is, in every particular case
protection way depends on the will of the participant of civil relationship.

The vast number of protection methods of civil rights and interests are established in Art. 16
of the Civil Code of Ukraine.

Protection methods of civil rights and interests are endowed with versatility because they can
be applied to a wide range of legal relations, but established by Art. 16 Civil Code of Ukraine
list is not exhaustive. According to the Para.2 It.10 Art.16 of the Civil Code of Ukraine, the court
may protect a civil right or interest in other way that is determined by contract or law.

As a conclusion, it is found in this scientific article, that the total list of protection methods
of civil rights and interests is defined in Art. 16 Civil Code of Ukraine, but it’s inexhaustibility
allows for a wide choice, so parties in a contractual relationship can determine such protection
method that will be suitable for each of the party in case of outstanding obligations.

Stipulated ways to protect civil rights and interests can be used in the case of violation, non-
recognition or disputing, indicates the inextricable link between the availability of subjective
civil rights and interest with the actual possibility of its protection.

The choice of protection method depends on the nature of the offense and the characteristics
of relationships that have developed between the parties for the purpose of the effective updating
because the restoration of subjective rights can not happen through a mechanism that is not a
part of the regulation of civil relations area.

Key words: protection method, civil law, civil interest, abuse, rejection, contestation, legal
relationships.




