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The paper studies the essence of the legal prohibition of repeated participation of a judge
in criminal proceedings, analyzed scientific approaches to the prohibition of re-engagement as
grounds for recusal, disqualification, made suggestions for its improvement.
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Y cydacHux yMmoBax pedopMyBaHHS KPUMIHAJIBHOTO CYIOYMHCTBA
MEPIIOYCPTOBUMH € 3aBJaHHSI IIOA0 BIPOBAKCHHS €BPONECHCHKUX CTaHAAPTIB
JIOCTYITY JIO TIPaBOCY/Is 1 3a0€3eUCHHSI IpaBa Ha CIpaBelJIuBUi cy. isuIbHICTh
ciy’)k00BHX 0ci0, SKi BeAyTh KpUMiHalbHE NPOBAKCHHS, MiJAIOPsIKOBaHA
BUKOHAHHIO MOTO 3aBJaHb, Cepe]] SKMX YXBAaJICHHS 3aKOHHOI'O, OOTPYHTOBaHOTO
i BMOTHBOBAHOTO CYJOBOTO PIlICHHS € KIIOYOBUM. | 1e mpsiMO MOB’SA3aHO 3
00’EKTHBHICTIO Ta HEYNEPEKEHICTIO CHIA40TO Cynni, cyali, (GopMyBaHHIM
3aKOHHOTO CKJIAy CYJy.

Just  3a0e3nedyeHHs BUMOT MPOIECyaibHOI (OPMHU MIOAO HEJOMYIICHHS
CTOPOHHIX BIUIMBIB Ha TPUHHATTA NPOIECYaTbHHUX pPIlICHb Y KPHUMiHAIBLHOMY
nporeci YkpaiHM 3aKOHOJABLEM 3aKpillJIEHO IHCTUTYT CaMOBIJBONY, BiABOY,
KU nepegdavyae iHCTPYMEHTH JUIsl yCYHEHHsI YIIepeIKeHOi ciry:k00Bo1 0codu Bij
3MIHCHEHHS PO3CIIiIyBaHHS Ta CYIOBOTO PO3MISAY KPUMIHAIBLHOTO MTPOBAKEHHS,
CHpUsi€ MiJBUINECHHIO PIiBHS JOBIPM T'POMAJCHKOCTI JO CylAy Ta BHHECEHHUX
HUM pimieHb. Jlo oOcTaBHH, 110 BUKIIIOYAKOTh YYacTh CYIIi (CIiT40ro Cyjaji) B
KpUMiHAJIBHOMY IPOB/IKEHHI, BKIIFOYSHO HEJIOYCTHUMICTh HOTO MIOBTOPHOT y4acTi
y HbOMY. B pamkax HOBOi KpuMiHaJbHO-TIponecyalibHoi GopMu 1 mijacTaBa €
HEJI0CTaTHBO JOCIIKCHO0, YUM 1 OSICHIOETHCS aKTYaJbHICTh JJAHOT TEMH.

Jana TteMaTHKa BHCBITIIOBaJach y HaykoBux mpansx B.b. Aunekceesa,
B.I. binoycenka, B.I. Tonwapenka, A.f. Ipyna, A.f. HdyOuncwkoro,
M.S1. Konokonosa, B.I. Kononenko, B.M. Jlebenera, X.A. Mamenogoi, I.I. MyxiHa,
B.B. Hazaposa, B.T. Hopa, .M. Owmenbsinenxo, 1.J[. [lepnoBa, A.B. Ilobenkina,
B.M. CaBunpkoro, M.T. Camaepa, M.I. Ciporo, M.C. Ctporosuuya, O.C. Tkauyk,
H.4. lwio, M.€. ymuna, F0.K. fkimoiu, B.M. fmwuna. OxHak 1i oHOBIICHE
perymoBanus y KIIK 2012 p. motpeOye moganpmoro HayKoBOTO AOCTIIKEHHS Y
KOHTEKCTI CUCTEMHHUX 3MIH KPUMIHAJIBHOTO MPOIIECYJILHOTO 3aKOHO/IaBCTBA.

3a0e3MeueHHI0 HeYIIEPEKCHOCTI CYIIIB MIAMOPSAKOBAHA Taka IijcTaBa s
CaMOBI1JIBOJLY, BiJIBOJY, SIK HEZOMYCTUMICTh 1X MIOBTOPHOT y4acTi y KpUMiHAILHOMY
npoBamkeHHi (cr. 76 KIIK VYkpainm 2012 p.). 3akpituieHa B JaHiil craTTi
HEJIONYCTUMICTh IOBTOPHOI ydYacTi CyIJi Yy KpHMiHaJIbHOMY MpPOBAKEHHI
CHpsSIMOBaHa Ha Te, 00 3ao0irTH MOXIINBINM HEOO €KTUBHOCTI Ta YHEepeaKEeHOCTI
CYILIi, TOB’SI3aH1# 3 TUM, LIIO BiH ITi/1 9ac CBOET MOMEPeIHBOI y4acTi y KpUMiHAIbLHOMY
MPOBAJDKEHHI MPSIMO YW MOOIYHO BUCIIOBHB CBOIO IO3UIIIIO OO0 BUHYBAaTOCTI
MiJJO3PIOBAHOTO YM OOBMHYBAauYE€HOTO (3aCyI)KEHOTO, BUIPABIAHOT0) Y BUWHEHHI
KPUMiHAJIBHOTO TIPABOMOPYIICHHS .

3BakalOuM Ha TpHUBAJIC ICHYBaHHS TAaKOTO MiAXOAYy B KPUMIHAJIBHOMY
poliecyajJbHOMY 3aKOHOJABCTBI HAIIOl JICp)KaBH, MOKHA 3POOUTH BHCHOBOK

U Kpuminanonuuii ipouecyanbiuii xogekc Ykpainu. HaykoBo-NpakTUYHHMI KOMEHTap / 3a 3ar
pen. B.I. Tonuapenka, B.T. Hopa, M.€. Illymmna. Kuis: FOcrinian, 2012. C. 213.
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PO TPamMIIHHICT, BKa3aHOI MMACTaBH IJIA BITYU3HSIHOTO KPUMIHAIBHOTO
MpoIIecy.

CHpuifHATTS TaKOTO MiJIXOAy HAYKOBISIMH TOSCHIOETHCS THUM, IO 3aKOH
BUXOIHUTH 3 TOTO, IO CYAAS, SKAW paHime OpaB ydacTb y PO3DVIANI TEBHOL
KpUMIiHAJIBHOI CTIpaBH 1 MpUHMaB 10 Hill OyIb-sKe MpoIecyalbHe PIIICHHS, yKe
Ma€ CBOIO AYMKY MO0 ii OIIHKH, TOMY INPU TMOBTOPHOMY PO3TJISAII CIpaBU BiH
Oyze 3B’ sI3aHUI MOTIEPEIHIM PillleHHIM?,

[TosicHeHHS iICHYBaHHS HEAOITYCTUMOCTI TOBTOPHOT y9acTi CYAai Y TPOBaHKCHHI
OfHi€T CHpaBH, Ha HaNly JyMKY, HacamIepea Mae ICHXOJIOTIUHY MPUPO.Y.
Posrsinaroun kpuMmiHalbHE TPOBAJDKCHHS BIEPINE, CYIJISL, SKHA TMepel THM
03HAMOMHBCS 3 MaTepiaJlaMd Ha CTajii MiATOTOBYOTO MPOBAIKCHHS, CIUIAHYBaB
X1JI CyIOBOTO PO3MIIsAY, MPUUMAIOUN 3aBeplialibHEe PIlIEHHS, HATAITOBAaHUA Ha
Te, IO CTPaBY MOTPIOHO BUPIIIUTH TaK, K BBKAE BiH, 1 IO TUIHKH II€ PIMICHHS €
3aKOHHUM 1 IPaBUILHAM. 3BUYAIHO, IKOW B TIOATBITOMY ITBOMY K CYIIIII TOBEIIOCS
ITOBTOPHO BUPINTYBATH 1€ IIPOBAKEHHS, TO MApHO OyJ10 O CIIOTiBaTHCS, 110 BiH Oy1e
BUTHHUM BiJl BTACHOTO BHYTPIITHHOTO TTEPEKOHAHHS, BUPOOJICHOTO B XO/Ii TIEPIIOTO
CYIOBOTO po3misiy. BoHO oMy manocsi HEmpocCTo, IbOMY TiepeayBaia KOIMmiTKa
TUSUTBHICTB 3 MIEPEeBipKH Ta OIIHIII JoKa3iB. KpiM TOTO, CIIIBCTaBIAIOYN apTyYMEHTH
OOBWHYBAUYCHHS 1 3aXWCTy, BIH O MPUUHITTS OCTATOYHOTO PIIMICHHS TPOUIIOB
yepe3 TEeBHI CYMHIBH 1 BaraHus. | jume o0myMaBIIN 1 3Ba)KHUBINH BCi JOKa3HW B
KpUMiHAJEHOMY TPOBA/DKEHHI, BiH YXBAJIUB CYIOBE PIillICHHSA. A TOMY pIilICHHS
3aKOHOJABIIS TIPO HEOMYCTUMICTh TIOBTOPHOT Y9aCTi CYAMIl € 3aKOHOMIPHUM.

HemomycTuMicTh TMOBTOPHOI ydYacTi Cyqai y OTHOMY KpHMiHaJIbHOMY
MPOBAKCHHI TaKOX JHKTYETHCS JIOTIKOIO TOOYJOBH CHCTEMH CYIOBOTO
KOHTpoI0. 3a BucHOBKaMu X.A. MamenoBoi, B.M. JlebeneBa, B.T. Manspenka,
B.I. Tonuapenka, B.B. HazapoBa, ['M. OwmenbsHeHKO HaBeICHI IpaBIIIa
3a00pOHU TOBTOPHOI ydYacTi Cymmi OOyMOBJICHI THUM, IO TPH PO3TIAI OfHI€T i
Ti€l K crpaBd B PI3HUX IHCTAHIISAX CYJJAl AOBENOCS O OI[IHIOBATH CBOIO BIIACHY
poboty. HemomycTumicTh MOBTOPHOT Y4acTi CyAi y pO3IJISAl CIpaBH B CKIIafi
BHIIECTOSINOT CYJO0BOI iHCTaHIi, 0 TMepeBipse 3aKOHHICTh 1 OOIPYHTOBAHICTH
BHUPOKY, BHHECEHOTO0 3 HOro yd4acTio, OOYMOBIIOETHCS IOJIOKEHHIM TIPO
GbyHKIIOHAIBHUE KOHTPOJIb y chepi KpUMiHAIBHOTO CyA0UYMHCTBA®. MU comiapHi
3 TaKOK JTyMKOIO.

KIIK VYkpaian 1960 p. mepenbadaB y SKOCTI MiACTaBH IS BIIBOAY CYIII
3mificHeHHs (DYHKITII CyTOBOTO KOHTPOJIO Ha JOCYIOBOMY po3ciimyBanHi (1. 2-1,
2-2 4. 1 ct. 54). Y ct. 75 KIIK VYkpaiaum 2012 poky BoHa BiacyTHs. Ane 4. 1 cT. 76
guHHOTO KITK MiCTHTBH MONOXEHHS 100 3a00pOHU ITOBTOPHOT YUACTI CYIIi, SIKAN
OpaB yJacTh y KpUMiHATFHOMY ITPOBAKEHHI TIi]T 9ac TOCYI0BOTO PO3CIIiTyBaHHS,

2 Hayxoeéo-npakmuunuii KOMEHTap 100 KpHMiHaJIbHO-NPOLECYaNbHOro Kojekcy YKpainu /
Muxeenko M.M., lIu6iko B.I1., JIyouncekuit A.5l. Kuis: IOpiakom, 1995. C. 99; Kpuminarvho-
npoyecyanvHuil Kouekc Ykpainu. HaykoBo-mpakTwmuHuid KoMeHTap / 3a 3ar. pea. B.T. Manspenka,
B.T. lonuapenka. Kuis: ®opym, 2003. C. 172.

3 Kpuminanvno-npoyecyanvuuii xoueke Ykpainu. HaykoBo-IpakTHUHHMI KoMeHTap / 3a 3ar. pejl.
B.T. Mansapenka, B.I. Tonuapenka. C. 172; Mamedosa X. A. VIHCTUTYT OTBOIOB B YrOJIOBHOM
cyznonpomsBoactse. baky,1986. C. 37; Kommenmapuii x YronoBHo-TiporieccyaibHoMy kozpekcy PCOCP
/ mox pen. B.M. Jlebenesa. Mocksa: Cmapk , 1995. C.94; Haszapoeé B.B., Omenvanenxo I.M.
Kpuminaneauii nponiec Yipainu. Kuis: IOpuanana gymka, 2005. C.77.
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Yy IbOMY X KPpUMiHAJIEHOMY TTPOBAKCHHI B CYi TTEePIIIOi, aneAIiiHOT 1 KacarliifHol
1HCTaHIi, IpU meperiaAi cynoBux pimeHb Bepxopaum Cymom Ykpainum abo 3a
HOBOBHSBIICHUMH 00CTaBUHAMH.

TepMiH «KOHTPOJIBY ITHTEPUPETYETHCS SK TEpeBipKa MisSUTBHOCTI KOTO- , YOTO-
Hebynp*. TepMiH «CyI0BHI KOHTPOIIBY, K KoHcTaryBaB M. 1. Konokonos, 3’ sBUBCs
y HayKOBOMY O00ITy oxapasy Ticiisg BBEACHHS CYIOBOi IEpPEeBIpKH 3aKOHHOCTI H
OOTPYHTOBAHOCTI apernTy, MPOAOBKEHHS CTPOKY TPUMaHHS OOBUHYBAUCHHX ITi[T
Baproro’. CymoBHii KOHTPONIb HE HAJIEXHUTHh IO TPABOCYAAS i € cremudiuHoro
TISUTBHICTIO cymy. BoHa Mae KOHTpPOJNBHHM XapakTep 1 3abe3redye OXOpOoHY
KOHCTUTYIIIHHUX TPaB TPOMAISH BiJl CBABIILHOTO i HEBHUIIPABIAHOTO BTPYUYaHHS
Ta 00MeXeHHs 3 OOKy opraHiB aepkaBHOI Biagu’. bepyuwm m0 yBaru Te, mio i
00CTaBUHH MOXYTh IMO3HAYUTHCS Ha 00 €KTHBHOCTI W HEYIEpemKEeHOCTI Cymami
MIpU PO3TTIAAI KPUMIHAIBHOTO TMPOBAKEHHS 110 CYTi, 3aKOHOMABEIlh BKIIOUUB
3a3Ha4yeHi Mii JO YWciia TUX, IO MEePemKOKA0Th yUacTi Cyaai B HOTO PO3IIIsAIi
mo cyTi’. Ha Hamy 1ymKy, 11e mpaBHIbHA MO3UINiA. AJDKe, X09a TisSIbHICTE CYII i3
CYZJOBOTOKOHTPOJIO HE Ma€ MPSIMOTO BiTHOIICHHS 0 BUPIMIEHHS KPUMIHATHLHOTO
MIPOBAKEHHS TI0 CYTi, MPOTE BiH 3HAHOMHUTHCS 3 MaTepiajJaMy MPOBAKECHHS, 1 Y
HBOTO TIPU [[OMY CKJIQJA€THCSI BHYTPIIIHE MEPEKOHAHHS I0JI0 HOTO 0OCTaBUH,
0Cco0M MiA03PIOBAHOTO. A TOMY, SKOM B MallOyTHHOMY HOMY TOBEIIOCS PO3IIIAIATH
0 CIpaBy 1O CyTi, BiH OW He MIr BBakaTthucs Oe3cTopoHHIM. Hamry myMmky
MATPUMYIOTH 1HIII HAyKOBIIi, IKi BBAXKAIOTh, IO PO3IVISA CYAACIO IIPOIIECyaTbHIX
MMUTaHb Ha JOCYAOBOMY PO3CIiTyBaHHI TOBUHEH ITEPEITKOKATH OB yIacTi
CyIai y CIpaBi, OCKUIBKH 3B’S3aHICTh CyIAi MPUUHATHM PIIlICHHAM HE MOXE HE
MPOSBUTHUCS TIPH PO3TIIAAI KPUMIHAIBHOI CIIpaBH Mo cyTid. SIKIO cya CaHKI[IOHYE
apernT, oOIIyK, TO BiH «CTaHe 3apyYHUKOM MPUIAHIATHX HUM XKe PillleHb»’.

Y 9. 1 ct. 76 KIIK Ykpainu HassBHa MpOTaIMHA, OCKITBKU HEe TepembadcHa
HEIOIyCTUMICTh ITOBTOPHOI YYacTi CHIAIOTO CyAAi Y IbOMY XK KPUMIHATHLHOMY
MIPOBAKEHHI, PIMICHHS sAKOTO Oyno ckacoBano. Amxe cT. 309 umanHOro KIIK
Ykpainu nependadae MOXKIJIMBICTD OCKaPKEHHS IT1 T 9ac T0CYI0BOTO PO3CIiyBaHHS
yXBaJl CITAYOT0 CyIAl amesiiaoMy mopsaky. [IpomoryeMo momoBHUTH 4. | CT.
76 KIIK Ykpainu TakuM pedeHHIM: «B pasi ckacyBaHHS PIiIICHHS CIiTI0TO CYII,
BiH HE TOBMHEH OpaTH MOJABINY y9acTh Y IOMY KPUMIHAIBHOMY IPOBAKEHHI
SK CIITIUH CYIIISI».

Posrmsparoun HEOOMyCTHMICTh MMOBTOPHOI y9acTi Cyali Y KPUMIHAIHLHOMY
npoBamkendi, B.M. CaBumnpkuii 3a3zHadae: camMe TOMY, IO CYyI 3OiHCHIOE
MporecyalbHy QYHKITIIO BUPIIIIEHHS CIIPaBH, CYIs, Ha BIAMIHY Bill TPOKypopa,
MMOBUHEH OyTH YCYHYTHH BiJ TIPOBAKCHHS IO HiH, KO BiH paHimie y Oyab-

4 Benuxuti TIMyMa4HMii CIIOBHUK Cy4acHOi YKpaiHCBKOi MOBM / KKias i rosios. pea. B.T. Bycen. —
Kuie; Ipmins: BT® «Ilepyn», 2004. C. 451; Pociiicoko-ykpaincokuii 1 yKpaiHCbKO-POCIHCHKHI
TIyMayHui croBHUK / 3a pexa. Cauenko JL.I. Xapkis: [Ipamop, 1999. C. 369.

3 Konoxonos H.A. CyneGHblii KOHTPOIIb B CTAIMK NPEIBAPUTEIHLHOTO PACCIIENOBAHMS: PEATILHOCT,
nepcnektuBsl // TocymapetBo u mpaBo. 1998. Ne 11. C. 31.

¢ Trauyr O.C. CynoBuii KOHTPOJIb 32 CIIAYMMM Ta ONEPATUBHO-PO3IIYKOBUMHM Jismu // BicHuk
BepxosHoro Cyny Ykpainu. 2002. Ne 2 (30). C. 36; Kononenxo B.1. HeynepemkeHicTb cyauis // Bicauk
BepxosHoro Cyny Yipainu. 2002. Ne 2 (30). C. 57.

7 Kononenxo B.1. 1{ur. nparts.

8 [lobeokun A.B., Swun B.H. YronosHslii npouecc: yueonuk. Mocksa: Kuusknbiii mup, 2004. C.94.

9 Skumosuu FO.K. V36panusie crarbu (1985-1996 rr.). Tomck, 1997. C.55.
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SKit ctazmii mporecy yke OpaB y9acTh y BUHECEHHI PIICHHS MO i cripaBi U
ckiaB co0i meBHY qyMKy'C.

SIKI110 BUCHOBOK IIPO MPHUIETHICTH OCOOH /10 3TI0OYNHY MICTHTHCS B CKACOBAHOMY
pillieHHI Cymai TPO 3aKPHUTTS CIIPaBH, TO y BHUIAAKYy HOTO CKacyBaHHS y4acTb
CyIai B HOBOMY pPO3TVISIII CTIPaBH TMOBUHHA OYTH BUKIIIOUCHA 3 OIVISAAY Ha HOTO
3B’S13aHICTh [IAM BUCHOBKOM''.

Ha nymky I.I. MyxiHa, He MOXYTh OpaTH y4dacTi Y pO3IJIAIl CIIpAaBU CYAI,
AKi Opaiu ydacThb y TOIMEpeaHboMy posmmsiai crmpasu'?. Jlymka I.I. Myxina
chopmynpoBana HeBnano i cynepeunth KIIK, amke Taka 3a6opoHa repegdadeHa
Tutbku 11 caiggoro cyami (4.1 cr. 76 KIIK). logo cynmis, siki BUpINTyBajin
KpUMiHaJIbHE TMPOBADKEHHS IO CYTi, TO BOHH HE MOXYTh IOBTOPHO OpaTu
y4acTh Y HhOMY HE B3aralli, a JIUIIe KO YXBaJeHe HUMH IT1JICYMKOBE PillleHHS
y TpOBaDKEHHI OyJ0 CKacoBaHO BHUIIECTOSAMMUM cyaoMm (4. 2-4 ct. 76 KIIK
VYkpainn).

X.A. MamenoBa CIyIIHO MiIKPECITIOE, III0 HE MOXKEe OpaTh y4acTi B HOBOMY
pO3TIISAAI CTIPABH B CY/Ii MEPIIOT iIHCTAHITIT 1 CYIIsl, IKUH 3aJTUIIABCS B MEHITIOCTI
IIpU yYXBaJCHHI BUPOKY, HE3BAXKAIOUH Ha Te€, 1[0 BUPOK OyB CKACOBAHUM 3 THUX XKe
MOTHBIB, IKi BKa3aHi B HOro OKpeMii qymiri's.

CkacyBaHHS BHUIIECTOSIIIUM CYJIOM BHPOKY, BHHECEHOTO CYJIOM MepIiioi
IHCTaHIIii, 1 MTOBEepHEHHS CIIPaBH HA HOBUH PO3IVIA BUKIIOUAE MTOBTOPHY y9acTh
CyIai B HOBOMY PO3TJISAI CIIPaBH, OCKUTHKH TaKUH CKJIaJ CyIy TOMYCTHB CYTTEBI
MTOPYIISHHS 3aKOHOJABCTBA 1 TOMY € He3aKOHHUM. L{i )k MipKyBaHHS CTOCYIOTHCS
yYacTi CYIIiB MEPIIOT IHCTAHIII y pO3IIISII ITi€] % CIIpaBH B CY/Ii ApyTol iHCTaHITii !,

Ha agymxy M.C. Crtporosmua, I.JI. IlepmoBa, HeoOXigHO, MO0 MOBTOpPHUI
O3V CIpaBU B CYAi IPYyroi iHCTAHIIII 3aBXIH MPOBOIHWBCS B HOBOMY CKJIAIi
CYIMIB, Y 3B’S3KYy 3 BIICYTHICTIO B HUX BHYTPIITHHOTO IEPEKOHAHHS 1O CIIpaBi i
MOYKJIMBICTIO 00’ €KTUBHO il BUpimmTH 'S,

3a BucHoBKOM A.Sl. I'pyHa, momycThMa TOBTOpHA Y4acTh CYAII B PO3TIISII
CIIpaBH B Cy/Ii TPEeTHO1 iHCTaHIIii. BiH mOsICHIOE 11€ THM, 110 CITpaBa MOXKe HATINTH Ha
PO3MIISJ CYLy TPEThOT IHCTAHIIIT TOBTOPHO JIUIIE Y BUTIAJIKY, SKI[O BOHA TOBEPHYIIA
CIIpaBy Ha HOBHM CymoBHWH po3mid. Ilo O6urbmocTi Takux crupaB OymyTh 3i10paHi
HOBi1 Marepiaqd i MpWHAWMHI BHHECEHI HOBI CyJOBI pINICHHS, B OOTOBOPEHHS
3aKOHHOCTI ¥ OOTPYHTOBAHOCTI SKMX KacalliliHa iHCTaHIs He Bxommia'® [19, c.
71-72]. B.b. AnekceeB BBakae nany AyMky A. Sl. I'pyHa xuOHoto. BiH mingkpecius,
10 CYIAS, SKUW OJUH pa3 OpaB yuacTb y PO3IJIAII CIIPABH B Cy/i TPETHOI IHCTAHIIIT,

10 Casuyruii B. M. Tocynapctsennoe o6suHenue B cyne. Mocksa: Hayka, 1971. C. 79-80.

U Kpuminanvro-npoyecyanvnuii xonekc Yxpaincbkoi PCP. HaykoBo-TpakTuuHumii KomeHTap / 3a
pexn. M.T. CamaeBa. KuiB: BugaBHUITBO momit. mit., 1968. C.61.

12 Myxun HM.HU. KaccauuonHoe 00aloBaHHE, ONPOTECTOBAHME U IIEPECMOTP HPUIOBOPOB.
Mocksa: ['ocygapcTBeHHOE H3aTeLCTBO FOPUINIECKOH tuTeparypbl, 1956. C. 121.

13 Mameooea X. A. 1ur. pabora. C. 38.

14 Kpuminanvno-npoyecyanvnuii xoneke Yipaincbkoi PCP. HaykoBo-IIpakTU4HMIT KoMeHTap. 3a
pen. M.T. Camaena. C. 60-61.

15 Cmpozoeuu M.C. TIpoBepka 3aKOHHOCTH U 0OOCHOBAHHOCTH CyIeOHBIX IIPUTOBOPOB. MoCKBa:
MznarenscrBo Akagemun Hayk CCCP, 1956. C. 192-193; Ilepnos M. /1. Kaccaimonnoe npousBoacTBO
B COBETCKOM YTOJIOBHOM Iporiecce. Mocka: IOpunmueckas mureparypa, 1968. C.250-251.

16 I'pyn A.A. TlepecMOTp NIIPUIOBOPOB B NOPsiAKe CyaeOHOro Hamzopa. Mocksa: IOpumnueckas
nmureparypa, 1969. C.71-72.
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B yCiX BHIIaIKax He MO)Ke OpaTu ydacTi B mOBTOpHOMY ii posrmsami ’[20, ¢. 111].
I.JA. Ilepmor, H.A. IIIuno, TakoXX HE MNOTO/KYIOUUCHh 3 JYMKOIO
A T'pyna, BKazamm, mo HOTO apryMeHTamis 374e01ThIIOro MPOIUKTOBaHA HE
CTITBKU TypOOTOIO TIPO 00’ E€KTHUBHICTH CYNIIB IPH IMOBTOPHOMY PO3TIISAI HUMH
CIpaB, CKiIBKH MipKyBaHHAMH IPakTHUHOI 3pydHOCTI'S. MokHA MmiaTpUMaTH
nymky X.A. MamenoBoi, o MpaBUJIO MPO BIABIA CYAMi, SIKHH MOXKE MPOSIBUTH
yIIepeKeHICTh, € 3arajJbHUM 1 CTOCYETBCA CyOy TpPeThoi iHcTaHIli. Ko
BCTAHOBJIEHO, IO Yy BiATOBIIHOMY CYAOBOMY JOKYMEHTI CyIJs BHCIIOBHUB Y
KaTeTOpWYHIN (popMi CBOIO AYMKY IO CIpaBi, BiH HE IMOBHUHEH OpaTH ydacThb Y
HOBOMY PO3TUISAIi CIIpAaBH B Tiif ske iHCTaHIi"”.

B.I. bimoycenko, KO.M. I'pomesnii, A.S. HyOuncekuii, M.M. MuxeeHKo,
B.II. [lIn6iko Ta iHMII BYEHI BKa3alH, MO CYAIs, SIKHH OpaB y9acTh y Cyai Apyroi
IHCTaHII1, He MOYKe OpaTH y4acTi B PO3TJIAII Ti€l )k CIIpaBH B CYIli TPETHOI iIHCTAHIIII,
HaBITH IIOIO0 THX 0Ci0, SIKi HE OCKapKyBaJd BUPOK y CYAY APYTroi iHCTAHINi>,

[lomo mpoBamKEHHS 3a HOBOBUSBJICHUMH 0OCTaBHHAMH, TO 3a YuHHUM KIIK
TaKOX Ji€ 3a00pOHA TOBTOPHOI yUacTi, 1 11e MOJI0KEHHS 3aKpirieHo B 4. 1-4 cT. 76
KIIK Ykpainu. A 4. 1 cT. 464 KIIK mepenbagae, mo y po3misiai 3asBH Ta Meperisi
CYZOBOTO pillIeHHsI 32 HOBOBUSBIICHIMH 00CTaBUHAMH HE Ma€ TIpaBa OpaTH y4acTh
cynnus, KUl OpaB ydacTh B YXBaJICHHI CyJOBOTO PIillICHHS, TIPO TEPETIISIA SKOTO
MOPYIIYETHCS TTMTaHHA>!,

Y mpakTUIll BUHUKAE MHUTAHHSA, YW MPABOMOYHHH CYIIsl TICIS BHUPIIICHHS
OJTHOTO KPWUMIHAJIBFHOTO MPOBA/DKEHHS PO3IISAAATH iHINE, B SKOMY SK CTOPOHA
0OepyTh yIaCTh Ti K 0cOOW. BUCHOBKY Cy//IiB ITO OJTHIH CTIIpaBi MOXKYTh HE BITUHYTH
Ha 00’ €KTUBHICTH PO3TISANY HUMH 1HIIOI CTIPaBH, OCKUIBKA OOCTaBUHU CIIPaB HE €
OIHAKOBUMH, a OTXKeE, | BHYTPIIIHE MepeKOHaHHs cyaiB Oyme pizue?? [9, c. 14-15].

Mu 3rigHi 3 UM CYIKEHHSM, TOMY IO MPaBWIBHOIO € jorika. Jlo Toro x
3a00poHa MOBTOPHOI y4acTi 3riau0 i3 ¢T. 76 KIIK Ykpainm 2012 p. po3paxoBana
Ha ONIHE 1 T caMe KpHMiHaJbHE MPOBaHKeHHA. BomgHOYAC, SKIIO MiX CyIIero Ta
BKa3aHUMH OcO0aMW BWHHUKIA KOH(MJIIKTHA CHUTyaIis B pe3yibTaTi BUPIMICHHS
TOTIePEIHHLOTO KPUMIHABHOTO TPOBAHKCHHS, TO BiIBIM MOXKe OYTH 3asBJICHO 3
TTOCHUJIAHHSIM Ha 00CTaBWHH, SKi BUKIHUKAIOThH CYMHIBH y HEYNEPEIKEHOCTI CYIIi
(m. 4 4. 1 ct. 75 KIIK VYkpainam).

Sk mpuKITam MOJKeMO HAaBECTH BUTSAT 3 YXBAJIH ATICNAMIHHOTO cyny BiHHUITEKOT
obmacri, y sAKil, 30KpeMa, BKa3aHo, [0 aJJBOKATOM OyB 3asABICHUN BiIBiA CyIAsIM
H.1iJl., mocunaro9uck Ha iXHIO yJacTh y iHIITOMY KPUMiHAJIBHOMY IPOBADKCHHI, JI¢

17" Anexcees B.b. OueHka J0Ka3aTellbCTB B CTaJWM HaJ30PHOTO HPOM3BOACTBA. MOCKBA:
IOpumnueckast mureparypa, 1971. C. 111.

18 ITepnoe M.J]. HajzopHoe NpOM3BOACTBO B yrojoBHOM mnpouecce. Mockpa: FOpumuyeckas
mareparypa, 1974. C. 208; umo H.S. Oxpana mpaB JIMYHOCTH CydaMd HaI30pHON WHCTAHIIWH.
Amra6an: bliusiv, 1988. C. 52-53.

19 Mameooea X. A. ut. pabora. C. 40.

20 Yeonosno-npoyeccyanshoni xoneke Ykpauuckoii CCP. HayuHo-IpakTHUeCKuil KOMMeHTapHuii /
B.I. Benoycenko, I0.M. I'pomesoii, A.fl. dybunckuii, M.M. Muxeenko; non. pen. ILI. Lynpenko.
Kues: WznarenbcTBo mosmTHueckoil smrepatypbl Ykpaunsl, 1984. C. 93; Hayxoeo-npaxmuunuii
KoMeHTap 10 KpuMiHaipHO-TIpoIiecyaqbHOro Komekcy Ykpainu / Muxeenko M.M., udiko B.II.,
Ny6uncekuii A.51. C. 99.

2! Kpuminanvnuuii npouecyanpiuil kogexe Ykpainu. HaykoBo-IIpakTUIHMIT KoMeHTap / 3a 3ar. pejl.
B.T". l'onuapenka, B.T. Hopa, M.€. lllymuna. C. 952.

22 Konowxonoe H.A. 1ut. padora. C. 14-15.
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BiH 3aXHIIaB IHTEPECH MiACYIHOI, allelAIis y iHTepecax skoi He Oyia 3aJ0BOJICHA.
Binsin Bu3HaHWI HEOOTPYHOBAHWUM 1 KJIIOTIOTAHHS TPO BIABIM CYyIIsIM 3aTHIICHO
0e3 3aJ0BOJICHHSA .

VY Teopil KpUMIHATHHOTO TIpOIleCy OyJIO 3ampoNOHOBAHO OiNBII BAATHN Ta
TAaKOHIYHUHN BUKJIA] 3a00pOHH MOBTOPHOT yUaCTi CYAI Y OMHOMY KPUMIHATHLHOMY
npoBamxeHHi: «Cynas, akuii OpaB y9acTh Y PO3IIIAI CIPaBU B CyIl MEPIIOi,
JIpyroi 9W TPEeThOl IHCTaHINi, HE MOXe OpaTH yd4acTi B PO3IJIANI Ili€i crpaBH
MICJIs CKaCyBaHHs BUPOKY, YXBAJIM YU MMOCTAHOBU, BUHECCHHX 3 HOTO ydacTion?*.
OueBunHO, MO BiH MOTpedye aganTaiii xo yuaHoro KIIK Ykpainmn.

OT1xe, TOBTOpPHA ydYacTh CYIJAiI HE JO3BOJsIE HOMYy OpaTH ydYacTh Yy
KpUMiHAJLHOMY MTPOBAKEHHI Yepe3 IICUXO0JIOTIYHI 0COOIUBOCTI OIIHKH JTOKa3iB
Ta TPUAHATTSA PIMICHHS 10 HHBOMY, a TaKOXK dYepe3 cremudiky 3miiiCHEHHS
CyZIOBOTO KOHTPOJIO. AJKE y pe3yibTari MPOBEICHUX y CYIOBOMY 3acimaHHI
MponecyaTbHUX i y CyIIl CKJIaJa€ThCs BHYTPINTHE TEPEKOHAHHS IIOI0
00CTaBWH KPUMiHAJIBHOTO MpOBakeHHs. L{e# cTad mepexoHaHoCTi, BHIEBHEHOCTI
CyIi Y 3aKOHHOCTI Ta OOTPyHTOBAHOCTI MPUHHATOTO PIMIEHHS TIPH TOBTOPHOMY
BUPIMIEHHI THX K€ CAMUX MU TAaHb CTA€ MEPETIKOA00 0 1X 00’ EKTUBHOTO Mi3HAHHS
1 omiaku. ToMy TIpH TOBTOPHOMY PO3TIIAI KPUMIHATBFHUX MPOBAIKEHL TUM XKE
CYIICI0O BCTAHOBJICHHS 00’ €KTHBHOI iICTHHN MOKEe OYTH YCKJIaTHEHE TIPUPOTHOIO
TICUXOJIOTITHOTO 3B’ SI3aHICTIO CY/IIi CBOIMH TTOTIEPEIHIMA BUCHOBKAMMU.

Hamanns cynai MOXIUBOCTI TOBTOPHO PO3TIIIAATH OHE 1 TE X KpUMiHAIbHE
MPOBAKEHHS B Cymax pIi3HUX IHCTAHIIM 3arpoxyBaigo O HE3TaTHICTIO
3MIHCHIOBATH CYIOBHH KOHTPOJIb. AJDKE AOMYIIEHI CYIOM MOMHIIKH € ITiICTaBOIO
JUIS BIAMOBIZATBHOCTI — 1 FOPUAWYHOI, 1 MopansHOi. Jlo Toro * ckiramamacs O
HEJIOTiYHA CHUTYyaIlis, KOJU OIWH 1 TOW e Cy0’€KT MpHUitMaB BIIaHE PIMICHHS 1
TIOTIM JTaBaB OIIHKY HOTO 3aKOHHOCTI, 0OTPYHTOBAHOCTI, CIIPABEIIMBOCTI.

He cymepeunTs HEIONMyCTUMOCTI TIOBTOPHOI ydacTi Cyaai y OIHOMY
MPOBAKCHHI 3MIHCHEHHS HUM Pi3HUX MPOBAIKEHb, SKi CTOCYIOTHCS IHTEpECiB
OITHUX 1 THX ke Cy0’€KTiB.

IIpommonyemo momoBHUTH 4. 1 cT. 76 KIIK Ykpainu takum pedeHHsIM: «B pasi
CKaCyBaHHS PIIIEHHsI CIiIOTO CYAJi, BiH HE TIOBUHEH OpaTH MOAANBITY YIacTh Y
IbOMY KpUMIHAJILHOMY TPOBAKEHHI K CIITUAN CYII».

Takox mpomonyemo 4. 2-4 ct. 76 KIIK Vkpainm 2012 p. y3araabHUTH,
00’emHaBmM B 4. 2 CT. 76 1 BUKJIACTH y 3MiHEHIN pemakiii: «Cymus, skuii OpaB
y9acTh Yy CYIOBOMY pO3IJISAML, amelsmiifHoMy abo KacamiifHOMy ITpOBaKEHHI
a00 3a HOBOBUSBICHUMH OOCTaBHMHAMH, HE MOXE OpaTH ydacTi B PO3TIIAII ITLOTO
MIPOBADKEHHS MICI CKaCyBaHHS BUPOKY, YXBaJlli, BHHECEHHX 3 HOTO y4acTIO».

Denisova Galina, Denisov Vitaliy. The Prohibition of the Judge Re-Participation in a
Criminal Proceeding as a Reason for its Rejection and Removal

Implementing European standards of access to justice and to the right of a fair trial is a priority
task in modern conditions of reforming the criminal justice system. The activity of officials who

23 Vxeana Anensuiitnoro cyay Binauupkoi o6mnacti Bin 16.03.2010 poky / PeecTp cynoBuX pilieHsb.
URL: http://www.reyestr.gov.ua .

2 Veonoeno-npoyeccyanvnoe 3axkononarenbctBo CCCP u PCOCP. TeopeTuueckas MOJEIb.
OcHoBBI Yros10BHO-NpoLeccyanbHoro 3akononarenbcrsa CCCP u coro3HbIX pecnyOnuK. YrojJoBHO-
nporneccyanbhbiii Koneke PCOCP. Mocksa: AH CCCP, 1990. C. 80.
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conduct criminal proceedings is subject to the fulfillment of its tasks, including the main of them
such as adoption of legal, reasonable and reasoned judicial decisions. It relates to the objectivity
and impartiality of the investigating judge and legal formation of the court.

1o provide the requirements of procedural form with the aim of preventing outside influences
on the adoption of procedural decisions in criminal proceedings of Ukraine legislator enshrined
Institute of rejection, challenge, which allows tools to remove preconceived official from carrying
out an investigation and trial proceedings and to increase public trust in the court and its
adjudication. An inadmissibility of judge s (the investigating judges) re participation in criminal
proceedings is included to the circumstances, which exclude his part in it. In the new criminal
procedural form this option is not investigated, that explains the relevance of the topic.

The existence of the judges’ re-participation in the case proceedings prohibition, to our
opinion, has a psychological nature. Considering the criminal proceedings for the first time,
the judge, who before acquainted with the materials at the stage of preparatory proceedings,
planned the course of the trial, taking a final decision, set out that the judgment, and that only
this judgment is lawful and right. And of course, if'in the future the same judge had to repeatedly
decide these proceedings, it would be vain to hope that he will be required free of his own inner
conviction produced during the first trial. It was difficult given to him, this was preceded by
painstaking work on the evidences testing and evaluating. Secondly, comparing the arguments of
prosecution and defense, before a final decision he have been through some doubt and hesitation.
Thinking thoroughly and weighing all the evidence in criminal proceedings, he passed judgment.
That is why a legislator s decision on the inadmissibility of re-involvement is a natural judge.

The prohibition of the judge re-participation in a criminal proceeding is also dictated by the
logic of the judicial review structure.

The prohibition of the judge re-participation in a criminal proceeding as a part of the superior
court, which examines the legality and validity of the sentence imposed for his participation,
driven by the provision of functional control in the criminal justice.

In practice, the question arises whether competent judge after the judgment in a criminal
proceeding to consider other, which the same person is a party in court. Conclusions judges
in one case may not affect the objectivity of their consideration of another case because the
circumstances are not the same, and therefore the inner conviction of judges might be different.

A good and concise statement of the prohibition of the judge re participation in a criminal
proceeding was offered in the theory of criminal proceeding, “the judge who participated in the
trial of the first, second or third instance, can not participate in consideration of the case after
cancellation of the sentence, ruling or decision, made with his participation.”

Repeated participation judge did not allow him to participate in criminal proceedings through
psychological characteristics evaluation of the evidence and his decision on it and due to the
nature of judicial control. After all court proceedings the judge has his own inner conviction as
to the circumstances of the criminal proceedings. This belief, judge’s confidence of the legality
and validity of his decision during the second addressing the same issues is an obstacle for their
knowledge and objective evaluation. Therefore, the reconsideration of criminal proceedings by
the same judge and establishments of the objective truth can be difficult natural psychological
connectivity of the judge and his preliminary findings.

Giving judges the possibility to re-examine the same criminal proceedings in the courts of
different instances might threaten the inability to exercise judicial control. Indeed, the court
mistakes is the grounds for legal and moral liability. Besides, it would consist of illogical situation
where the same subject with authority took a decision and then gave his assessment of its legality,
validity, fairness.

Key words: the inadmissibility of re-participation, rejection, withdrawal, the judge, the
criminal proceedings.
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