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It is shown that the provision of access and permission to state secret are two different
concepts, which by their meaningful essence and load are not identical and represent successive
steps of the need for citizens to get acquainted with secret information in connection with
which differ both by decision-making and the content of the measures. Providing access to
state secrets is carried out by the Security Service of Ukraine after the inspection visits to
determine whether they have such a need and the lack of the legislation obstacles. Access
to state secrets is a direct creation of the head company, institution or organization actual
conditions and opportunities for acquaintance with secret information.

It is concluded that strangers with divulging state secrets and loss of tangible media are all
citizens who do not have by the legislation of Ukraine the right to access certain information
constituting a state secret. At the same time, designing dispositions of articles 328 and 329 of
the Criminal Code as formal offenses under which criminal liability is only by the creation of
adequate conditions for damage the main object in the result of strangers getting state secrets
or temporary release of such information from the possession of the person to whom it was
authorized, contrary to the general principle of criminalization of socially dangerous acts only
(those that cause or threaten harm to objects of criminal protection).

Key words: criminal liability, disclosure of state secrets, loss of permanent form of secret
information, stranger.
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HOPUCKOHCYIbT KOMYHarbHOro 3aknagy

OXOPOHW 3[0P0B’s «XapkiBCbKa MiCbKa KliHi4YHa nikapHs Ne 2
imeni npogp. O. O. LLIanimoBay

Poszensnymo npaso nomepninozo na camocmitinuii 30ip ma nooanns 0oxasis. 3anpononosano
66eCmu 8 3aKOHOOABCHBO NOHAMMA «3ANUM NOMEPNINO20», WO CIMBOPUINL YMOBU NOMEPNIIOMY
O/l OMPUMAHHA HeoOXIOHUX OOKYMEHMI6, AKi MOJCYymMb Oymu O00KA3aMU Y KPUMIHATbHOMY
nposadicenni. Takooie npononyemuvcsa eésecmu 0o Kodexcy Vkpainu npo aominicmpamugni
NpaBoOnoOpyulenHs BIiON0GIOANbHICMb 3a HENPABOMIDHY 6I0M0O8Y 6 HAOaHHI IH(opmayil,
HeceoeuacHe abo HenosHe HAOAHHA IHpopmayii, Haoanusa iHopmayii, wo He eionosioae
ditichocmi, y 6i0N0BI0b HA 3aNUM NHOMEPNINLO20.

Knwuosi cnosa: nomepninuii, npasa nomepninozo, 30ip 00xkazie, 3anum nomepninozo.

Ocunckan O. H. IlpaBo noTepneBiero Ha c60p A0Ka3aTejbLCTB BO BpeMsl 10Cy1e0HOTO
pacciiel0BaHus

Paccmompeno npago nomepnesuieco Ha camocmosmenvhblil cOop u n00awy 00Ka3amenbCme.
Ipeonooiceno 6secmu 6 3aKOHO0AMENLCIMBO NOHAMUE (3ANPOC NOMEPNEGULE20Y, UMO CO30ACH
yenosus nomepneguiemy O0as8 NOAYUEHUs HeOOXOOUMBIX OOKYMEHMO8, KOmopvle Mo2ym
Obvimy  Qokazamenbcmeamu 6 Y2on06HOM npouzgoocmee. Taxdice npednazaemcs 6gecmu
6 Kodexc Vkpaunvl npo admunucmpamusHvie NpPAGOHAPYWEHUS OMBEMCMEEHHOCMb 3d
HenpagoMepHulil OmKa3 om npedoCcmasienus UHGoOpMayuy, HecgoeepemMeHHoe Ul HenoaHoe
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npedocmasienue ungopmayuu, npedocmasietie UHHoOpMayuu, Komopas He coOmeencmayem
OelicmeumenbHoCmu, 6 OMeem Ha 3anpoc NomepnesiLe2o.

Kniwouegvle cnosa: nomepnesuiuii, npasa nomepnesuieco, coop 00Ka3amenbCmes, 3anpoc
nomepnesuiezo.

Osinskaya Olga. The victim’s right to collect evidence during the pre-trial investigation

In the article the right of the victim to independent collection and submission of evidence is
considered. It is proposed to introduce into the current legislation the concept of «the request
of the victim», which will create conditions for the victim to obtain the necessary documents,
which may be evidence in criminal proceedings. It is also proposed to introduce in the Code
of Ukraine on administrative violations the responsibility for unlawful refusal to provide
information, untimely or incomplete provision of information, the provision of information that
is untrue, in response to the request of the victim.

Key words: victim, the rights of the victim, the collection of evidence, the request of the victim.

[IpaBoBi HopMu KpuminanbHOTO TIpoliecyanbHOTo Kojuekey Ykpainu 2012
poky (mam — KIIK Ykpainu) cyTreBo pedopMyBaliv CTaJil0 JOCYI0BOTO
po3ciigyBanHs. OcoOaUBOI BaXKJIMBOCTI HaOYy/IM TAKOXK MUTAHHS, MOB’s3aH1
3 PO3LIMPEHHSM KOJIa MpaB MoTepniyioro. Tak, MOTEpIianii cTaB aKTUBHUM
YYaCHUKOM KPUMiHAIBHOTO TPOBAKEHHSI, Ji1 IKOTO MAalOTh BEJIMKE 3HAYCHHS
Ha eTali JIOCYJIOBOTO PO3CJiyBaHHs. BakIMBUM TpaBOM MOTEPIIIIOrO €
nependauene m. 3 ct. 56 KIIK Vkpainu npaBo momaBaTu JOKa3u CIIiAYOMY,
MIPOKYPOpPY, CIIAYOMY CYAJI, CyAy, a TaKOX MpaBo IOTEPHUIOro 30uUpartu
nokasd, BkazaHe y 4. 2 ta 3 ct. 93 KIIK VYkpainu. [Ipore Mmexani3m peamnizarii
IIUX TIpaB JIOCI HE € Jie€.

[uTanHs, WO CTOCYIOThCS TMpaB Ta OOOB’S3KIB IMOTEPHIJIOro, OyIH
npeamerom pociimkensb B. I1. box’eBa, M. 1. T'omoscekoro, 0. O. I'ypmxi,
O. B. Kaminoi, B. O. Konogasnogoi, O. I1. Kyuuncekoi, B. T. ManspeHka,
B. T. Hopa, M. B. Cenaropoga, JI. 1. [llanoBamoBoi, B. M. FOpuummuna ta
IHIIMX HAYKOBIIIB.

Bigparouu Haje)KHE 3HAYYHIOCTI HAYKOBUX JOCIIKCHb, HEOOXIIHO
BU3HATH, 1110 3 MOMEHTY HaOpaHHs YnHHOCTI HOBOIO penaxiieto KITK Ykpainu
KOJIO TpaB MOTEepHisioi ocoOu Oylio 3HAYHO PO3MIUpPEHE, MPOoTe HE Oyio
3pO0JICHO aHali3y OKPEMUX IpaB MOTEPIIOr0 Ta MEXaHi3MiB TX peaizaliii.

3rigHo 3i cr. 84 KIIK VYkpainu nokasu — 1e (’paKTI/Iqu JaHi, OTpI/IMaHi y
Hepe,u6aqu0My Konexcom TMOPAIKY, Ha MiCTaB1 IKUX CII1 YUK TPOKYPOP, CJIi TIHH
CyZAIs 1 Cyll BCTAaHOBIIOIOTH HAsIBHICTH UM BiJICYTHICTb (paKTlB Ta 00CTaBUH, 110
MAalOTh 3HaYCHHS JUIsI KpUMIHAJIBHOTO MPOBADKCHHSI Ta MiJIJISATAa0Th JOKa3yBaHHIO.

[Morepmisinii MOXE CKOPUCTATHCS CBOIM MpaBOM 30HMpaTH J0Ka3u, IO
nependaueHo cr. 93 KIIK Vkpainu. Tak, 4. 3 1iel cTaTTi AceTalli3y€e MOHSTTS
30MpaHHA JOKa3iB 1 BKa3ye, MO MOTEPIUIMA MOXE peali3yBaTd I HpaBo
LOUISIXOM BUTpeOyBaHHSI Ta OTPMMAaHHSI BiJl OpraHiB Jep:KaBHOI BJIaJM, OpTaHiB
MiCIICBOTO CAaMOBPSITyBaHHsI, ITIAMPHUEMCTB, YCTaHOB Ta OpraHi3alliii, Cy>KO0BUX
Ta (i3UYHUX O0Ci0 pedeil, JOKYMEHTIB, BIJIOMOCTEH, BHUCHOBKIB EKCIEPTIB,
BHCHOBKIB PEBi3iii Ta aKTiB MEPEBIPOK, a TAKOXK IUISIXOM 3/IMCHCHHS 1HIINX i,
SIK1 3/1aTHI 3a0€3MEYUTH TMOJaHHS CyAy HAISKHUX 1 JOMyCTUMHUX JT0Ka3iB'.

! Kpuminanonuii ipouecyanbuuii koneke Ykpainu Bin 13 ksir. 2012 p. URL: zakon.rada.gov.ua/
g0/4651r-17
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HayxoBo-npaktuunuit komeHTap 10 KIIK Vkpainu nae take TiiymMadeHHs
IILOTO TTOJIOKEHHS: «...BUTPEOYyBaHHS Ta OTPUMaHHS BiJ OPraHiB AP KaBHOL
BJAIH, OPraHiB MiCIIEBOTO CaMOBPSIYBaHHS, MiANPUEMCTB, YCTaHOB Ta
oprasizaiii, cIy>k00Bux Ta Qpi3HMIHUX 0Ci0 peueit, TOKYMEHTIB, BITOMOCTEH,
BHCHOBKIB €KCIIEPTiB, BHCHOBKIB PEBi3ilf Ta aKTiB MEePEBipOK — II€ PiBHOIIIHHI
1 caMocCTiiHI cmocoOu 30WpaHHS JOKYMEHTIB-IOKa3iB. BoHm mpocTi 3a
(opmoro, He 3auinmaroTh 3aKOHHI IIpaBa Ta iHTEpecH TpoMansH. PaKTHIHO
B pe3yJbTaTi BKa3aHWUX IMPOIEAYP MOXYTh OYyTH OTpHMaHiI IpPEaIMETH 3
IOKYMEHTaMH, sKi HaOyBalOTh CTaTyC JOKYMEHTIB-IIOKa3iB abo pedoBUX
JIOKa3iB JIMIIE ITICIISI MMPOBEACHHS HAJCKHUX IMPOIECYyaTbHUX TiH (OTIISITY,
eKCIIEPTH3N )».

He Bmatounce 10 aHanily BKazaHOi HOPMH, Ha MEPIIAI MOTIS 3/1a€THCS,
IO TakKe MPaBO 3HAYHO JIOTIOMOXKE MOTEPIiJIOMY 3aXMUCTUTH CBOI MOPYIIEHi
mpaBa. lIpore BWHHWKae NOWUTaHHSA, AK Ha TPAKTHUII MOTEPIIIAN MOXKe
BUKOPHUCTATH IIe TpaBo. Tak, sl TOro, m00 oTpuMaru xoda O KOIIio
JIOKYMEHTa BiJ MiANPUEMCTBA, YCTAHOBH YW OpTaHi3allii, mOTepIiIni Mae
HaIpaBUTH BIAMOBIMHWK 3amUT i3 BHUMOIOI0 HAmaTH WOMYy opuTiHal abo
3aBipeHY KOIiI0 BHUTPEOyBaHOTO HUM HOKyMeHTa. [Ipwm 1poMy TOTEepIiauii
Ma€ TKUMOCh YHHOM MiATBEPIUTH T€, 11O BiH € MOTEPIINM Y KPUMIHAITEHOMY
MMPOBa/DKEHHI ¥, BIIMOBITHO, TOMY, mitoun y Mexax cT. 93 KIIK VYkpainwu,
MOXKE BUMaraTtu HaJlaHHsS HoMy HeoOXiaHo1 iHpopmMarlii.

Sxmro 3a KITK Ykpaiau 1960 p. oco6a Bu3HaBaIacs MOTSPIUIO0 CIITINM,
Mpo M0 BWHOCHIIACS BiJMOBigHAa TOCTaHOBa, TO 3a YWHHUM Komexcom
MMOTEPIUTHH TP MOJAHHI 3asIBH PO BUMHEHE KPUMiHAJIBHE MTPaBOTIOPYIITICHHS
OTPUMYE JUIIE TTaM’ ATKY PO CBOI IMpoliecyabHi mpaBa Ta 000B’s13ku. OTKe,
€ BHCOKA BIPOTIIHICTH, MO OpraHizamii, ski MalOTh BiJIOMOCTi, IO MOXYTh
OyTH mOKa3zaMH y CIpaBi, MPOITHOPYIOTh TaKWi 3amuT Torepmijioro. Kpim
TOTO, B 3aKOHI BiACYTHS iH(pOpMAaIis IOI0 CTPOKIB, Y SAKi MiAIIPUEMCTBA,
YCTaHOBH, Opradizaiii, i TuM Ourbme ¢(i3UdHI 0COOW MOBWHHI HaIaTH
BIATIOBIAb HA 3aITUT MOTEPITIIIOr0, a TAKOK HE BCTAHOBJICHO BiAIIOBIAAILHOCTI
3a HeHaJaHHs 3alUTyBaHOI MOTEepHiINM iHpOopMaIlii B3arali.

Lle He equnaa mpobieMa, 3 SIKOIO MOTEPHININI MOXKe 3ITKHYTHCS Yy IpoIleci
30MpaHHs HUM J0Ka3iB. BaxkamBo mependadmTH, IO HE KOXKHA 0coda, sKa
ONMHMIJIACS B IEHTP1 3JOYMHHOI MOmii, 3MOXKe 30pieHTyBaTucs i 3i0paru
HEeOoOXinmH1 i JoKa3W y BIAMOBIAHMUX OpraHizamisx abo xo4ya O MpaBUIBHO
chopMyITIOBaTH CBil 3allUT Ta HAMPaBUTH WOTO HallexkHIH ocobi. Tomy €
yci mijicTaBu BKa3yBaTH Ha Te, III0O HOpMa aHai30BaHOI CTaTTi € 4acTKOBO
JIEKJIapaTUBHOIO.

SIKIIO TIOpIBHATH peallbHYy MOXIHMBICTH 3i0paTm HEOOXinmHI JgoKasw,
sKa € y TOTepHiJioro Ta y IMiJ03pIOBaHOTO YW OOBWHYBad€HOTO, TO,
3BUYAiHO, OCTaHHI MarOTh OIJIBIIIE MIAHCIB peaji3yBaTu e cBO€ mpaso. Lle
00yMOBIIEHO THM, 1110 3TigHO 3 1. 3 4. 2 cT. 42 KIIK Ykpainu nigo3proBaHui,
OOBWHYBaYC€HUN Ma€ MPaBO Ha MEPITy BUMOTY MaTH 3aXHWCHHKA BIIPOJOBXK
YChOTO KPUMIHAIBLHOTO MPOBAHKEHHS, MPUUOMY B pasi, SIKIIO Taka ocoba

2 Kpuminansnuii iporecyanbuuil kogeke Yipainu. HaykoBo-IpakTHUHUI KOMeHTap / 3a 3ar. pel.
mpod. B. I. Toruapenka, B. T. Hopa, M. €. lllymuna. Kuis: IOctinian, 2012. C. 253.
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HE Mae KOUITIB Ha OIJIaTy Ipalli 3aXUCHUKA, Jep>KaBa TapaHTy€e OTPUMaHHS
Oe3omIaTHOI IIpaBOBOi TOTTOMOTH. [IpHu 1bOMY KOJI0 0Ci0, SKi MAarOTh IMPaBO
Ha 0e30IuTaTHY BTOPWHHY IPAaBOBY JOIIOMOTY, a camMe Ha 3aXHCT, 3HAYHO
ApIIe, HIK KOJO THX, XTO MOXE OTPHMATH TaKy IIPaBOBY MOCIYTY, SK
MPEICTaBHUIITBO Ha Oe3oruraTHi ocHOBI. 3rigHo 3i cT. 45 KIIK VYkpaiau
3aXHUCHUKOM y KPUMiHAJIBHOMY TPOBAIKCHHI MOXXKe OyTH TiTbKH aJaBOKaT, a
OTKe, MiT03PIOBAaHUN YW OOBWHYBAUCHUN, 3aXHCT SKOTO 3IMCHIOE agBOKarT,
MOXKE pealrizyBaTH CBO€ MpaBo Ha 30ip J0Ka3iB 0e3MocepeIHbO Yepe3 CBOTO
3aXHMCHHKA.

Bigmosimao mo m. 1 4.1 ct. 20 3akony Ykpaiau «IIpo amBokarypy Ta
aJIBOKaTChKY MiSUTBHICTBY» aJIBOKAT Ma€ MPaBoO 3BEPTATHUCS 3 aJBOKATCHKUMH
3alUTaMu, y TOMY YHCJI MO0 OTPUMAaHHS KOMiM JOKYMEHTIB, JO OpraHiB
JIep>KaBHOI BJAJM, OpPTaHIB MICIIEBOTO CaMOBpPSAyBaHHS, iX ITOCaJTOBHX
1 crmyk00BUX 0cCi0, MANMPHUEMCTB, YCTAaHOB, OpraHi3aiiid, TPOMaIChKHUX
00’eqHaHb, a TakoXK A0 (i3UIHUX O0CiO (3a 3rogoro Takux (i3UIHHX 0Ci0).
KpiMm Toro, 3TimHO 3 11. 7 11i€] 3K CTAaTTi aABOKAT MOXKE 30UpaTH BiTIOMOCTI TIPO
(akTH, 1110 MOXKYTH OyTH BUKOPHCTaHI K T0Ka3H, B yCTAHOBJICHOMY 3aKOHOM
MOPSAKY 3alTUTYBAaTH, OTPUMYBATH 1 BHJIyYaTH pedi, JOKYMEHTH, 1X KOTIii,
O3HaOMITIOBaTHCSl 3 HUMHU Ta OMUTYBaTH ocib 3a ix 3romoro. [Ipm mpomy
ICHY€ YITKHH MEXaHi3M, SKHH rapaHTy€ aJIBOKaTy OTPUMaHHS CBOEYACHOI
3anuTyBaHOI iHpopMamii BiJT BIAMMOBIMHUX OpPTaHiB TaK OcCio.

Tak, 3a m. 2 cT. 24 1mporo 3akOHy OpraH JIep>KaBHOI BJamH, OpTaH
MICIIEBOTO CaMOBPSIIYBaHHS, iX MOCAJIOBI Ta CIyXOOBI 0COOH, KEpiBHUKH
IMIMPUEMCTB, YCTaHOB, Oprasizaiiii, TpoMaJChKUX 00 ’€IHaHb, SIKUM
HaITpPaBJICHO aJIBOKATCHKUM 3aITUT, 3000B’sA3aHI HE IT3HIIIE I’ ITH pOoOOYUX
JHIB 3 JAHS OTPUMAaHHS 3allUTy HAJaTH aJBOKaTy BiAMOBiAHY iH(bOpMaIiio,
Komii MOKyMeHTiB, KpiM iHQopmarlii 3 0OMEXKEeHWM JOCTYIOM 1 KOTIiH
JIOKyMEHTIB, B SIKUX MICTUThCA iH(pOpMaIlis 3 OOMEXEHUM JOCTyHoM. Y
pa3i, SKIIO aJaBOKAaTCHKHWM 3alUT CTOCYEThCS HAJaHHS 3HAYHOTO OO0CSTY
iHpopmarmii abo morpelye momryky iH(opMmallii cepex 3HAYHOI KiTBKOCTI
JTaHUX, CTPOK PO3MIISIY aJBOKATCHKOTO 3aITUTY MOXKEe OyTH MPOJOBKEHO 0
JIBAJIISITH POOOYNUX AHIB 3 OOTPYHTYBAaHHSM MPUYHH TAKOTO MPOJOBKECHHS,
PO M0 aJBOKATy IMMCHMOBO IMOBIAOMISETHCS HE Ti3HIINIE T'SATH poOOUHX
JIHIB 3 JHS OTPUMAaHHS aJBOKATCHKOTO 3amuTy. B pasi, K0 3a10BOJCHHS
aJIBOKaTChKOTO 3amuTy Iiepegdadae BUTOTOBJICHHS KON TOKYMEHTIB
00CsTOM OUNTBII SIK JIECSITh CTOPIHOK, aJBOKAT 3000B’s3aHUN BiJIIIKOTYBaTH
(bakTUHI BUTpaATH Ha KOIiFOBaHHS Ta NpyK. Po3Mip Takux BUTpaT HE MOXKeE
TIEPeBUIILYyBaTH TPAHUYHI HOPMH BUTPAT Ha KOTIIFOBAHHS Ta JIPYK, BCTAHOBJIEHI
KabineTrom MinicTpiB Ykpainu BinmoBigHo 10 3akoHy Ykpainu «IIpo moctyn
110 yOiuHOi iHGopMaItiin®.

OTxe, opranu Ta 0cobu, sIki OTPUMYIOTh aIBOKaTCHKHUM 3aITHT, 30008’ 13aH1
HaJlaTH 3alUTyBaHy iH(GOpPMaIIif0 B iTKO BU3HAYSHHUH 3aKOHOM CTPOK. Takoxk
4. 3 ¢T. 24 uporo X 3aKoHY IependadeHo BilMOBIMaIbHICTL ¥ pa3i BiIMOBHU
B HajJaHHI iH(OpMaIlii Ha agBOKATCHKUM 3aIlUT, HECBOEYACHE a00 HEIOBHE

3 Ipo adsokamypy Ta aIBOKATCHKY AisIbHICTB: 3akoH Ykpainu Bix 05.07.2012 Ne 5076-VI. URL:
http://zakon3.rada.gov.ua/laws/show/5076-17.
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HamaHHA 1HQOpMAaIllii, HagaaHs iHGOopMaIlii, o He BiANOBiAa€ AIHCHOCTI.

Taxkum 9ruHOM, 1 TO3PIOBAHOMY Ta 00BUHYBAaYCHOMY IIPOCTIIIIE peati3yBaTh
CBO€ TpaBo Ha 30ip MOKa3iB, OCKIJIBKU, MO-IIepIIe, IM HaJAEThC 3aXUCHUK,
SIKUW Maiike 3aBkau Oepe Ha cebe yci KIONMOTH 3 IMOIIYKYy Ta 30MpaHHs
HeoOXiaHO1 MoKa30BOi1 0a3m, Mo-Apyre, 3aXUCHUK i€ 3a MEXaHI3MOM, SKHU
rapalTye HoMy cBOo€dacHe OTpuUMaHHs iH(popMaIrii Ha aTBOKaTChKUM 3aIuT.

be3yMoBHO, moTepminuii Te)X Mae TpaBO KOPUCTYBATHCS MOCIYyTaMH
MpeICcTaBHUKA, SKUM Y KPHUMIHAJIBHOMY TIPOBAHKCHHI MOXXE OyTH TiJIbKH
aJBOKaT, 1 caMe 3a HoTo TOTIOMOTOI0 30upaTu yci HeoOximHi qokasu. [Ipore,
SIKTIIO TTOTEPIUTHA HE CKOPUCTAETHCS HOTO TOTOMOTOI0, BiH (haKTHIHO Oyre
M030aBJICHUH MOKJIMBOCTI CAMOCTIHHO 30MpaTH HEOOX1THY JJIs TOKa3yBaHHS
iHpopMaITifo, OCKITPKA HEMa€ aHi CTPOKIB IMOA0 HAaIaHHS IOTEPHIIIOMY
3anuTyBaHO1 iHGoOpMaIllii, aHi BIiAMOBITAILHOCTI 3a HEHATaHHS TaKUX
BIIOMOCTEH, aHi B3araji MOHSATTS «3alUT ToTepIrijgoro». OTxke, peaabHO
MOTEPIUTHH MOXKE 30MpaTH TOKA3HW a00 JIMIIIE MUISTXOM ITOTaHHS BiATTOBITHOTO
KJIOMOTAHHA CIiaI9oMy abo MPOoKypopy IMpo 3AIMCHEHHS OKPEMHUX CJiTIUX
Mi#t, abo MUITXOM HampaBJIeHHS HOTO MPEACTABHIUKOM aIBOKATCHKOTO 3aIHTY.

Takum 9HOM, TOTPiOHO YPIBHATH MPABO MOTEPITIIIOTO Ta MiJ03PIOBAHOTO
abo 0OBHHYBaYEHOTO Ha 30ip ToKa30Boi 6a3u. /i1 BupimeHHs i€l mpobiieMu
HEOoOX1JHO CTBOPUTH peajIbHUI MEXaHi3M, SIKHi JO3BOJIMTE MOTEPITLIii 0c001
caMOCTiiiHO 3i0paTh 10Ka30BYy 0a3y, HE 3BEPTAIOYHCH 10 MPaBOOXOPOHHHUX
OpraHiB i3 KJIOTIOTaHHSIMH.

Tak, mo-mepmie, B 3akoHI Mae€ OyTH BHU3HAYEHHS TOHATTA «3aluT
MMOTEPIIIOTO», IKHH OyB OM aHAJIOTIYHHUM TOHSTTIO «aIBOKATCHKUH 3aITHT.
IIpaBo morepmisioro Ha 30MpaHHS J0Ka3iB NUISXOM HAIPaBICHHS 3aIlUTy
IMOTEPITIIOTO Ta TMOAAJIBIIIe BUKOPHUCTAHHS LHUX JOKa3iB Y KPUMiHAIHLHOMY
mporeci Mmae OyTH y KEpPTBU 3JIOYWHY TPOTITOM YCHOTO KPHUMiHAIBHOTO
MMPOBaKEHHS.

ToMmy mpoTnOHY€THCSI BBECTH B 3aKOHOIaBCTBO TEPMiH «3aMMUT ITOTEPITLIIOTOY
Ta BUKJACTH Horo y 1. 2 4. 3 cT. 93 KIIK VYkpainu, siky BHKJIACTH y TaKii
penaxiii: «3amuT MOTEePITIOro — IMHMCHhMOBE 3BEPHEHHS ITOTEPIIJIOTO IO
OpraHy JAep>KaBHOI BJIaJIH, OPTaHy MiCIIEBOTO CAMOBPSIYBaHHS, X TOCATOBHX
Ta CIY»KO00BUX 0Ci0, MIATPUEMCTB, YCTAaHOB 1 OpraHi3aimiii He3aJeXHO Bijg
(hopmu BracHOCTI Ta MiAMOPSAAKYBAaHHS, TPOMAJICEKHUX 00’ €THaHb, CITy’)KOOBHX
Ta (i3UYHUX 0cid Tpo HajaHHs iHpOopMaIllii, KOl TOKYMEHTIB, BiJOMOCTEH,
BHCHOBKIB €KCNEpTiB, BUCHOBKIB pPEBI3iff Ta akTiB MEpPeBipOK, HEOOXITHUX
MMOTEPITIIOMY TSI 3aXHUCTY CBOIX 3aKOHHHUX IPaB Ta iIHTEPECIB.

Jo 3amuTy MOTEpIiaoro JOAAIOTHCS IMACIOPT IMOTEPIiioi ocodm (st
(izmuaMx 0cCi0); Komii ycTaHOBUMX JOKYMEHTIB KOPHAMYHOI ocodbu abo
BUTAT i3 €AWHOTO AEPKABHOTO PEECTPY IOPUANYHUX 0Ci0, Pi3naHUX 0Ci0-
HiI[l'IpI/IGMI_IiB Ta IPOMAICHKUX (opmyBaHb Ta IOBIpEHICTH, SKIIO 3aITAT
HOTepmnoro HaJa€ThCS MPAIiBHUKOM IOPUINIHOI ocobu (Juist FOPHIAMYHUX
0ci0); TOBiIKa BiJT CIIIAYOTO PO TE, IO 0CO0a € TOTEPIIOI0 B KPUMiIHAIILHOMY
mpoBapKeHHI (U Pi3UIHUX Ta FOPUAUIHUX 0OCi0).

Bumararu Big moTepmisioro MOAAaHHA pa3oM 13 3allUTOM IOTEPITIIIOTO
IHIIIUX TOKYMEHTIB 3200pOHSIETHCSY.
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Ilo-npyre, moTpiOHO BU3HAYUTH CTPOKH, B SIKi OpraHd Ta oOcCoOwH,
SKi OTPUMAaJIM 3aIllUT IMOTEePIIOTO, TOBHHHI HAaIaTH BiamoBimab. Tomy
MPOIMOHYETHCSI BBECTH y 3aKOH TaKy HOPMY: OpTaH JIep:KaBHOI BJIaJu, OpraH
MICIIEBOTO CaMOBPSIIyBaHHS, iX MOCAIOBI Ta CIYyKOOBI 0COOH, KepiBHHKHU
MiATPUEMCTB, YCTAHOB, OpTaHi3alliil, TpoMaachkuX 00’€IHaHb, CITYy>KOOBI
Ta Qi3udHI 0COOM, IKUM HAMPaABICHO 3aIUT MMOTEPIIOTO, 3000B’sI3aHI HE
Mi3HIIIE T’ ATH pOOOYNX AHIB 3 THS OTPUMAHHS 3aITUTY HAaJAaTH IMMOTESPIIIIOMY
BIATIOBIAHY iH(OpPMAITito, KOITii JOKYMEHTIB, KpiM iH(pOpMaIlii 3 0OMeKeHUM
JIOCTYTIOM 1 KOITiA JTOKYMEHTIB, Y SSIKUX MICTUTLCS iH(OpMAIlis 3 0OMEKEHUM
JIOCTYTIOM.

V pa3si, K10 3anuT MOTEPHIIOTO CTOCYETHCS HaJAaHHS 3HAYHOTO O0OCATY
iHpopMmarii abo morpebye momyky iHpopmamii cepem 3HAUHOI KIJIBKOCTI
JIAaHUX, CTPOK PO3MISAY 3alUTy MOTEPHIIOr0 MOXKe OyTH MPOJOBKEHO 0
IBaAISITH poOOYUX AHIB 3 OOTPYHTYBAaHHSIM TPUYHH TaKOTO MPOIOBXKCHHS,
PO 10 MOTEPIIIIOMY MUCHMOBO MTOBITOMIISETHCS HE Mi3HIIMIE 1T’ ITH pOOOINX
IHIB 3 THSI OTPUMaHHS 3aUTy IMOTEPIILIOTO.

Kpim Toro, moTpiOHO mepeadadnTH 1 BIAMOBIMAIBbHICTH 3a HEHAJAHHS
3anuTyBaHoO1 iHQopMaIrii morepuiiomy. Tak, e MOJIOKESHHSI MOYKHA BUKJIACTH
B aHajyoriuHii nmo 3akoHy VYkpainu «IIpo amBokaTypy Ta aIBOKaTChbKY
IsUTBHICTBY penakilii: « BimmoBa B HaganHi iHGopMaIlii Ha 3aIIUT MOTEPITIIIOTO,
HecBoedacHe abo0 HEMOBHE HamaHHA iH(opmamnii, HagaHHs iHdopMaIlii, 1o
HE BIAIIOBiTa€e AIMCHOCTI, TATHYTH 3a COOOIO BiZITOBI1aJIbHICTh, BCTAHOBJICHY
3aKOHOM, KpiM BUIIAJIKiB BIAMOBH B HamaHHI iHopMalli 3 oOMEKXEeHHM
JIOCTYTIOM).

Y. 5 ct. 212-3 Kogekcy YkpaiHu Tpo aaMiHICTpaTHBHI MPaBOTOPYIICHHS
rmependadeHo BIiAMOBIMATBHICTE 3a HEMPABOMIPHY BIAMOBY B HaJaHHI
iHpopMmarrii, HecBoedyacHe abo0 HemoBHe HamaHHs iH(opMmarii, HamzaHHS
iHbOpMaItii, o He BiAMOBIIae MiHCHOCTI, y BIATIOBIAb Ha aABOKATCHKUN 3aITHT,
3anmuTKBai pikamifHO- TUCITUTUTIHAPHOT KOMICii amBOKaTypH, i mayaT abo wieHa
BiIIMOBIAHO 110 3akoHY Ykpainu «IIpo amBokaTypy Ta aTBOKAaTCHKY MisTbHICTEY,
sTKa TIoJIsiTae y HakJIaaeHHI mTpady Ha MOCaJ0BUX OCi0 BiJ ABAMISATH I SITH IO
I’ ITIECATH HEOMOMaTKOBYBAHUX MIHIMYMIB ITOXOIIB TpoMaisH. BiamoBimHO
Taka >k BIAMOBITAIBHICTh MOBHHHA OYTH 3aCTOCOBaHa IO IPaBOMOPYITHHUKIB
3a Ti K cami Jaii, BANHEHI I0I0 TTOTEPIIIIOT0, IKW HaiciaB CBil 3amuT. ToMy
MMPOTIOHY€EMO TOTOBHUTH 4. 5 cT. 212-3 Kogekcy Ykpainu mpo aaMiHiCTpaTUBHI
MMPaBOIMOPYIICHHS Ta BUKJIACTH ii y Takiit pemakmii: « HermmpaBomipHa BimMoOBa B
HajaHHI iHpopMaIlii, HecBoedyacHe abo HeTTOBHE HaTaHHS iH(popMaIlii, HagaHHs
iHbOpMaItii, o He BiAMOBIIaE MiHCHOCTI, y BIATOBIAb Ha aABOKATCHKUN 3aITHT,
3anmuT KBami(ikamifHO-TUCIUILTIHAPHOT KOMicii amBokarypw, ii mamatu abo
yjeHa BiAMOBigHO a0 3akoHy Ykpainm «llpo amBokarypy Ta aaBOKaTChKY
TISTBHICTE», @ TAKOX Ha 3aIllUT MMOTEPIUIOTO BiAMOBiAHO A0 KpumiHaabHOTO
MPOIECYyaTbHOTO KOJCKCY YKpaiHU - TATHE 3a co0O0I0 HaklajaeHHsS mTpady
Ha TOCcagoBUX 0Ci0 BiJ ABAAISATH IT'STH O T ATAECSATH HEOMOJATKOBYBAHUX
MIHIMYMIB JOXOIB TPOMAaISTH.

OTxe, TpaBa Ta 3aKOHHI IHTEpPECH O0COOHW, SKa ONMWHWIACS Y IIEHTPI
3JIOYMHHOI MOJIi1, MMOBUHHI PETENbHO 3axXHUINATHCS JepkaBor. [Ipu npomy




OciHcbka O. M. Tpaso noTepninoro Ha 36ip fokasis nig 4ac A0CYyR0BOro...

BaXKJIMBO, MO0 IIOJIOKEHHS, SIKE TMPOTOJIONIyE BiAMMOBiMHE TpaBo, Oyino HE
JIUIIIE TeKIapaTUBHUM. TOMY 3aKOHOIaBEIh MA€ PO3POOHUTH UITKHH MEXaH13M
peasizalii Takoro IpaBa.

Ile Ham3BUYAITHO BaYKIUBO TSI THX TIPAB, IKUMH HaldacTilIe KOPUCTYETHCS
MOTEePIUTHN Ha cTadil JOCYIOBOTO PO3CIiTyBaHHS, HAMPHUKIAL, MPpaBO Ha
30ip Ta MoJgaHHS TOKa3iB.

IlepcriekTHBHUM y MaliOyTHROMY € HayKOBa PO3POOKa IMTUTAHb, OB’ I3aHUX
13 peaii3alliero mpaB MOTEPITIIOrO IMiT YaC CYyA0BOTO MIPOBAIKCHHS.

Osinskaya Olga. The victim’s right to collect evidence during the pre-trial investigation

The purpose of the article is to examine the victim’s rights to independent collection and
submission of evidence to the investigator, prosecutor, investigating magistrate at the stage of
pre-trial investigation, and to identify problems in their implementation.

The article analyzes the provisions of Part 3 of Art. 93 of the Criminal Procedure Code
of Ukraine, where it is stated that the victim can realize his right to collect evidence by
reclaiming and receiving from state authorities, local authorities, enterprises of institutions
and organizations, office and physical persons things, documents, statements, expert opinions,
opinions audits and inspection acts, as well as by carrying out other actions that facilitate the
provision of appropriate and admissible evidence to the court.

It is indicated that the main problem the victim often faces during realization his right to
collect evidence is that organizations that have information that may be evidence ignore the
victim’s request. However, they do not bear any responsibility for this.

It has been established that a lawyer who is an advocate of a suspect or accused in criminal
proceedings has more real opportunities to collect evidence, as he can exercise his right to
send a lawyer’s request.

At the same time, the bodies and persons receiving such advocate request are obliged to
provide the requested information within a period strictly established by law.

In addition, the law establishes liability in case of refusal to provide information for a
advocate's request, for untimely or incomplete provision of information or of provision of
information that does not correspond to reality.

It is proposed to equalize the right of the victim and the suspect or the accused to collect
evidence. To solve this problem, it is proposed to introduce into the current Criminal Procedure
Code of Ukraine the concept of “request of the victim” as well as to provide for responsibility
for failure to provide the requested information to the victim.

It is proposed to supplement Part 5 of Art. 213-3 of the Code of Ukraine on Administrative
Offenses by the provision on the need to establish administrative liability, having stated it in
the following wording: “Unlawful refusal to provide information, untimely or incomplete
provision of information, providing information that is untrue, in response to the advocate's
request, the request of Qualification and Disciplinary Commission of the Bar, its chamber or
member in accordance with the Law of Ukraine “ About the Bar and the advocacy” as well as
the victim’s request, in accordance with the Criminal Procedure Code of Ukraine - entails a
fine on officials from twenty-five to fifty taxable minimum incomes of citizens” .

Key words: victim, the rights of the victim, the collection of evidence, the request of the
victim.
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