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Comparison of the editorial offices of the Economic Procedural Code of Ukraine
allows us to see a radical change in the approach to the role of the court in economic
legal proceedings and to provide the court with the properties of the arbitrator in
controversial legal relations.

In the new Economic Procedural Code of Ukraine, the legislator has carefully
approached the issue of abusing participants in the lawsuit by their rights, providing
as appropriate measures: prevention; removal from the courtroom; temporary
extraction of evidence for trial by a court; fine.

The reason for the application of the warning to the participants in the process
and other persons present at the court session is the violation of the order during the
court session or failure to comply with the judge’s instructions. Removal from the
courtroom is applicable in case of repeated violation of the order or repeated non-
enforcement of the judge’s orders. At the same time, the interpreter (or specialist),
who allows such actions (repeatedly), cannot be removed from the hall. In this case,
the court announces a break and provides time to replace the interpreter or specialist.
Temporary seizure of evidence for trial by the court occurs in the absence of written,
substantive or electronic evidence requested by the court, without valid reasons or
without notice of the reasons for not submitting them, the court may order a
temporary removal of these evidence by the state executor for trial investigation. The
decision to temporarily withdraw the evidence for trial by a court is an executable
document, subject to immediate enforcement and must comply with the requirements
of the executive document established by law. The fine, as a measure of a measure of
procedural coercion of a participant in the process, is not a novelty of procedural
legislation. However, it was in the new Economic Procedural Code of Ukraine that
the institute received further development and improvement.

Key words: economic justice, economic courl, economic process, abuse of
procedural rights.
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Pozenadaemuvea npobaema nediticiocmi npagouuny w000 Maiinosur npag umuni,
suumeno2o be3 003604y opeany oniku ma nikiysanna. /locaidicyemuvea cydosa nparmu-
Ka ocnoprosanis 002060pPi6 iNOMeEKW JICUMAL, NPABO KOPUCMYEAHHA AKUM MATOMb
dimu, 3a eidcymiocmi 003604y Opeany ONIKU | NIKAYBAHHA HaA 1T YKAAOEHHA.
O6rpynmosyemucsa, wo gidcymiticms nonepednboeo 003604y Op2any Onikw ma nikiy-
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BAMMHA HA YKAAOeHHA Mmako2o 002080pYy podumb, 8 CuLy 3aKOHY, MAKWIL NPAGOUUH
HIKYeMHUM.

Kaiouosi ciosa: dumuna, opean oniku ma nikiysamnis, J03eii, npasodui, 00206ip
itnomeku, HedlllCHiCMb, HCUMALO, NPABO KOPUCMYBAHHA, CYIOBUIL 3ALUCT.

Koroied Serhii. The invalidity of the transaction in relation to the property
rights of the child, made without the approval of the guardianship and custody
authority

The problem of invalidity of the transaction regarding the property rights of the child,
made without the approval of the guardianship and custody authority, is reviewed. The
judicial practice of challenging housing morigage conltracts, which children have the
right to use, in the absence of the approval of the guardianship and custody authority,
is reviewed. It is substantiated that the lack of prior approval of the guardianship and
custody authority to conclude such an agreement makes such a transaction void by
virtue of the law.

Key words: child, guardianship and custody authorily, approval, transaction,
morlgage agreement, invalidity, housing, right of use, judicial protection.

[IpobGaema 3axmery mpas miTeil, 0cOOINBO FKUTIOBIUX, 3aBKIN OyIa aKTy-
QJIbHOIO0. 3 MeTOIO IX 3a0e3leueHHs 3aK0HO0LaBellb BCTAHOBUB MeBHI 3a1100154K-
HURH, sIKi YHEMOMJINBIIOIOTH BUMHEHHSI TIPABOYNHIB I0JI0 MAWHOBUX TIPaB
AUTUHY (B0KpeMa, MPaBOYMHIB IOJI0 HEPYXOMOTO MaifHa, TpaBo BIACHOCTI Ha
sike aD0 11PaBO KOPUCTYBAHHS SIKUM MalOTh J[iTh) 0e3 [momnepeHbOro 10380y
oprany orikn Ta mikaysauus (cr. 177 CR, er. 12 3akony Yrpainu «lIpo ocno-
BU COIIaTbHOTO 3axucry O0e3jgoMHUX 0ci0 i 0e3npuTyJabHUX JiTeii»).
[ToBepuyTucss 3HOBY 10 Ii€l TeMU HAC 3MYCHUJIN pillleHHS BKe HOBOTO
Bepxosnoro Cyjy, sikuii, 3 0ffHOTO OOKY, MOUMHAE Jiejlajii dacTiiie BiXouuTu
Bifl TTOTIepeiHhoi CYMOBOI MPAKRTUKI 3 METOI0 3aXWCTy MAWHOBWX iHTepeciB
cy0’€KTIB MUBITLHUX TTPABOBIHOCHH (HaTpuRIa, y mocranosi Big 21.11.2018
B crpasi Ne 372/504/17 Bennra namara Bepxosuoro Cymy Biferynmia Bif
BucHoBKiB Bepxosuoro Cynmy Ykpainu i fiiilijia BUCHOBKY, 110 BifCyTHICTDH
HOTApiaJIbHO TTOCBITYEHOT 3TOM PYTOTO 3 MOAPYHGRA HA YKIQJEHHS JIOTOBO-
py imoreru 1030aBIisie€ CHiBBAACHUKA, SIKMII BYNHUB 1IPABOYNH, HEOOXIHIX
MMOBHOBajKeHb HA YRJIAEHHsI JOTOBOPY PO PO3TIOPS/FKEHHSI CIIIHLHUM Mati-
HOM, [0 € IJICTaBOI0 HEIfICHOCTI TAKOTO MOTOBOPY), a 3 1HINOIO — ITPOJIO-
BJKYE IIITPUMYBATH YycTajeHy HeraTuBHy mpartury Bepxosuoro Cyny
YKpaiHu CTOCOBHO BiJIMOBM Yy BU3HAHHI HeJilICHUMU JIOTOBOPIB (JIOTOBOPIB
imoTerm) MO0 HEPYXOMOTO MaiiHa, MPaBo KOPUCTYBAHHS SKUM MAaiOTh JiTH
(nanpurnaj, pimentsi Bepxosuoro Cyny Ykpainnm Bin 13.09.2017 y cnpasi
No 6-14141c17, Big 20.01.2016 y cupasi Ne 6-29401¢15, Big 11.05.2016 y
crpasi Ne 6-80611¢16, Big 06.04.2016 y cripasi No 6-58911¢16, Bim 09.11.2016
y crpasi Ne 6-930mc16, Big 10.07.2017 y crpasi Ne 6-10021c17). B nux
pimennax Bepxopunii Cyy [oTpuMyeThCst TIO3UILIT CTOCOBHO BiJIMOBH B 3a]10-
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BOJIGHHI TI030BY MPO BU3HAHHS HEINCHUM JIOTOBOPY iMMOTEKN KBapTupu, B
ARIT HA yac MOT0 yRIaJeHHS OYB 3apeecTPOBAHUIT | IPOKIBAB HEITOBHOJIIT-
HIill, OCKIIBKI HOTO YRJAJI€HHS, X0U 1 BilOy0cs Ge3 morepeiHboro 0380y
Oprany oOIiKN; Ta MiKJIyBaHHS, IPOTe He TIPU3BEJI0 0 3BY;KReHHs 00CATY, 3MeH-
MeHHs 91 00Me;ReHHs TpaBa HeNmOBHOJNITHHOTO HAa KOPUCTYBAHHS FKUTIOM,
OCRIJIbKIT 30€epirae 1ie mpaBo MpoTATOM Yacy mepedyBaHHA KBapTUPH B iTIOTeTll
(mocranona Bepxosuoro Cyny y cknasii konerii cyis JIpyroi cyposoi nanaru
Racamiitnoro musinbaoro cyuy Big 06.03.2019 y cpasi Ne 643/10210/15-11;
nocranosa Bepxosuoro Cyny y cknaji kouerii cymis [leprioi cynosoi nanarn
Racamniitnoro nusinsroro cyay Bijg 05.03.2018 y ciipasi No 343 /774 /15-11).

Boprouac pawnime y HU3II MOJiOHNX BUIIAJKIB IOTOBOPU iTIOTEKN BU3HA-
BaJINCS HEIICHUME, SIK YRJIajieHi 3 nmopyrieHusm sumor 4. 6 cr. 203 ta 4. 1
cr. 215 i u. 1 er. 224 11K, ockinbku autnna (HEIMMOBHOMITHS 0c00a) B MOMEHT
YRJIQJIeHHST JIOTOBOPY iTIOTEKN MaJjia 1paBo KOPUCTYBAHHS KBAapTHPOIO, IO
cTasia mpejiMeToM iMmoTeKn; 1l KBapTupa 0y/ja 3aKOHHUM TOCTIHHIM i €IITHIM
MicIeM ii IpoRUBaHHSA, Yy 3B A3RY 3 UNM JUIs YRJIAJEHHS JJOTOBOPY iMOTeRN
noTpibHa 3rojia opraHy OIiKN Ta MiKIyBaHHs, SKOi He Oys0, M Oysi0 mopy-
MeHo KNTJIOBI TIpaBa JUTHHNM Ha KOPUCTYBAHHS KBApTHPOIO (HATIPUKIIA,
YXBaJI KoJIeTil Cy/iJ[iB CY/IOBOI Mmajiat y IMUBIILHUX ciipaBax Buioro crierti-
aTi30BaHOTO CYJy YKpaiHW 3 PO3TJsAAY TMUBIIBHNX 1 KPUMIHAJIBHUX CITPAB
Big 24.12.2014 y cnpasi No 6-36451cn14, Big 19.03.2014 y cnpasi
No 6-55059¢813, Bin 18.02.2015 y cnipasi No 6-43511c814, Bin 21.01.2015 B
cripani Ne 6-37582¢B14).

lenyBanHS PisHOTO TITyMavyeHHsI CyJIaMU TTI0J03KeHb 3aKROHOIABCTBA CTOCOB-
HO TIijicTaB HEeJilCHOCTI JIOTOBOPIB iTOTEKN RUTJIA, TPABO KOPUCTYBAHHS
SKIM MaloTh JIiTH, 6e3 JJ03BOTY OpraHy OMiKM Ta MKJIyBaHHA, Ta POPMYyBaHHS
CY4acHOI cyloBOI TIPAKTUKN He Ha KOPUCTh iHTepeciB jiiTell, BUMarae il Kpu-
TUYHOI OIIHKN Ta TePeOCMUCTeHHsT, 3 TOYKI 30Py YMOB JIiTICHOCTI ITPABOYNHIB
Ta IMijicTaB BU3HAHHS X HEJIICHUMI 3 MOTUBIB BiJICYTHOCTI JIO3BOJTy OpraHy
OITIKM Ta MKJIYBAHHSA STK OJJHOTO i3 ¢1I0CO0IB 3aXNCTY IMUBIABHIX MTPaB.

Criouatry HaBejleMO BiJIIIOBI/{HI TTOJTOKeHHS 3aROHOIABCTBA, SKI BUMara-
I0Th OJlepsKaHHS TIOTIePeiHLOTO I03BOJTY OPTaHy OIMiKI Ta MKITyBaHHS HA BUN-
HeHHS TPAaBOYNHIB i3 MallHOM, TPABO KOPUCTYBAHHS KM MaloTh jitn. Tak,
BijtoBigHo 1o u. 2 cr. 177 CK 6arbkn ManomiTHHOI JIUTHHN HE MAalOTh TIpaBa
0e3 J103BOJTy OpraHy OIKN Ta MKIyBaHHSI BUYMHATH TaKi MPAaBOYNHY MO0 il
MailHOBMX TTPaB: YRIAAATH JOTOBOPH, SIKi MiJIATAI0OTH HOTaPialbHOMY TTOCBI]I-
yeHHI0 Ta (a00) fepsRaBHiil peecTpariii, B TOMY YUCi JJOTOBOPY I[O/I0 TOJLIITY
a00 OOMIHY JKUTIIOBOTO OYJIMHKY, KBAPTUPHU; BUJABATH ITMCHMOBI 30008’ sI3aHH
BiJl iMeH1 JUTUHU; BiIMOBJATHUCS Biji MailHOBUX mpaB autuHu. [lpu mpomy
MailHOBMMY TIpaBaMy BU3HAIOTLCS Oy/b-sIKI TpaBa, MoB A3aHi 3 MaitHOM, BiJl-
MiHHI BiJ{ ITpaBa BJIACHOCTI, Y TOMY YHCJIi IPaBa, Ki € CKIQJOBUMI YaCTHHAMNI
mpaBa BJACHOCTI (TIpaBa BOJIOJIHHS, PO3MOPSsKeHHs, KopucTyBanus) (c1. 3
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Sarony Yrpainu «Ilpo oninky maiina, MaitHoBUX TipaB Ta mpodeciiiny oiti-
HOUHY Jlist/IbHICTD B YKpaiHi»). 3rigHo 3 4. 4 cr. 12 3arony Yrpainu «Ilpo
OCHOBM COIIANBHOTO 3aXUCTY Oe3[lOMHUX 0CiO i 0e3TpuTyJIbHUX JiiTeil» JIUIs
BUNHEHHS Oy/ib- AKX TTPABOUIHIB MIOJI0 HEPYXOMOT'0 MaiiHa, MpaBo BIaCHOCTI
Ha sKe ab0 TTPaBO KOPUCTYBAHHS sSIKUM MAIOTh JIiTH, HEOOXIJIHUI TIOTIepejiHi il
JIO3BIJI OPraHiB OMIKM Ta MIKIYBAHHSA, 1110 HAJIAETHCS BiITIOBI/IHO JI0 3aKOHY.

Omske, u. 4 cr. 12 3akony Yrpainu «IIpo ocnoBu coniasbroro 3axmcry 6es-
TOMHIX 0Ci0 i 0e3puTyIHLHUX JIiTeii» TPSAMO BCTAHOBJIIOE HEOOXITHICTh TTOTIe-
PeHbOTO JI03BOJIY OPTaHiB OIIKM Ta MiKJIYBAHHS JIJIs BUNHEHHS Oy/b-sIKIX
MPaBOYMHIB IOJI0 HEPYXOMOTO MaiiHa, MpaBo BIACHOCTI Ha sike abo MpaBo
KOPUCTYBAHHS ARUM MaioTh jiitn, a u. 2 ¢1. 177 CK Bumarae oplepskanss traKo-
0 JI03BOJIY Ha YRJaJIeHHsI JOTOBOPIB, AKI MJIJIATAI0OTH HOTapiaibHOMY TTOCBi/-
JeHHIO Ta (ab0) jep:kaBHill peecTpairlii, SIKIO BOHU CTOCYIOTHCS MallHOBUX
1paB AUTHHIN.

3MmicT npaBounHy He Moyke cynepeuntr lluBinbHomy KRomercy Yrpainu,
IHIIIM aKTaM IUBITLHOTO 3aKOHOIABCTBA, a TAKOK 1HTEpecaM JIepRaBm i cyc-
MIJIbCTBA, TOT0 MOpasibHIM 3acajiam. lle mepima 3 Bumor, fnojiepskants sKUX €
HeoOXiHuM s ynaHocTi ipasounny (4. 1 cr. 203 [[K). [lnernym Bepxosroro
Cyny Yrpainm po3’sicHIOBaB, 1110 3MiCT NTPABOYNHY He TTOBUHEH CylepednTn
MOJIOKEHHAM TaKOR 1HIMTNX, KPIM aKkTiB IUBITLHOTO 3aKOHO/IABCTBA, HOpMa-
TUBHO-TIPABOBUX aKTIB, MPUUHATHX BifnoBijHo po Koucruryiii Yrpainn
(a63. 2 1. 2 mocranosu llnenymy Bepxosroro Cyny Yrpainu sin 06.11.2009
Ne 9 «ITpo cyoBy mpakTury po3Tisjy MUBIIBHIX CITPaB PO BU3HAHHS TTpa-
BOUNMHIB HeflilicHnMI» ). HixTo He 3amepeuye, 110 10 TAKIMX HOPMATHBHO-TIpa-
BOBUX aKTiB Tarko:k Hase:kath CiMellHNil Koleke YKpainm 1a S3aroH YRpainu
«IIpo ocHoBM corianbHOTO 3axXMcTy 0€3MOMHIX 0¢i0 i Oe3NPUTYIBHUX JiTeti».
Heponepskants 1iei BUMOTH B MOMEHT BUMHEHHS ITPABOYMHY € ITiJICTABOIO
itoro nepiticuocti (u. 1 er. 215 [K).

[Tpu npomy Bifmosigro o cr. 215 [1K posmeskoByrorbes Bujiu HejificHoCTi
MPaBOYMHIB: HIKUYeMHI MPaBOYMHN — SKINO IX HeJIWCHICTh BCTaHOBJIEHA
zaronoMm (u.1 cr. 219, u. 1 cr. 220, u. 1 cr. 224 To1110), Ta OCTIOPIOBAHIT — SIKIIO
iX He[iiCHICTh MPSAMO He BCTAHOBJIEHA 3AKOHOM, ajie offHa i3 ¢Topin abo iHIa
3aiHTepecoBana ocoba sarepevye ix JUHCHICTH HA MMijcTaBaX, BCTAHOBIEHUX
3aR0OHOM (4. 2 ¢r. 222, 4. 2 cr. 223, u. 1 e1. 225 [1K Tomo). Hikuemunii mpaso-
YUH € HeJIIHCHUM depe3 HOTo HeBIJINMOBIIHICTH BUMOTAaM 3aKOHY Ta He 1moTpedye
BU3HAHHSA OT0 TakuM cymom. OciopioBaHnii TpaBOUMH MOKe OYTH BU3HAHWIT
HeftiicHuM Jiuime 3a pitnenasam cyay (. 4 nocranosu ILienymy Bepxosraoro
Cyny ¥Yrpainnm Big 06.11.2009 Ne 9 «Ilpo cyoBy mpakTury pos3risiiy 1muBiJib-
HUX CITPAB PO BU3HAHHS TTPABOYNHIB HEJ[ICHUMI»).

Bumenasepena cygosa nmpakrnka Bepxosuoro Cymy BUXOmUTh 3 TOTO, 1110
MPaBOYMH, SKWI BYMHEHWT OaThKaMn (YCHHOBJIIOBAYaMM) i CylepeunThb mpa-
BaM Ta iHTepecaM IXHIX MaJoOJiTHIX, HEMOBHOJITHIX UM HerparesiaTHx
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niTeit, Moyke OyTH BUBHAHWIA CYIOM HEJliliCHIM, TOOTO TAKMii TTPABOUYNH € OCITO-
proBauuM. Tomy OTOBip iMOTeKN KBAPTUPH, TPABO KOPUCTYBAHHS KO0 Mae
IUTIHA, 10 YRJIaJeHni 0arbraMn 0e3 Jl03BOJTy OPTaHy OTIKN Ta MiKJITyBaHHS,
HAJIeKITh 10 OCTIOPIOBAHNX TTPABOUNHIB, SIKNIT € BUMHEHUM, TOPOJIFKYE 10PN -
JIMYHO 3HAYYII HACHIIKN, OOYMOBJEHI HIUM, T y CHUJTY HPe3yMIIIii mpaBomMip-
Hocri npaounny 3a cr. 204 1K BBaskaeTrhes mpaBoMipHuM, KO He Oyje
BU3HaHMUil cyjioM Hepiiicanm. Bepxosuuii Cyji BojHOUAC 3ayBasyKuB, 110 11PN
BUPITIIeHHi TT030BY MPO BU3HAHHS HEJIIICHIM OCITOPIOBAHOTO TTPABOYMHY ITi/l-
JIATAIOTH 3aCTOCYBAHHIO 3arayibHi npunucu cr. 3, 15, 16 11K, sari nepepdava-
I0Th ITPaBO KOKHOI 0c00M HA CYJIOBMIT 3aXMCT TTOPYIITEHOTO IBIJIBHOTO ITPaBa.
3a pesyJsbraTaMu PO3TJIsLy TAKOTO CIIOPY BUPITITYETHCS TTUTAHHS PO CITPOCTY -
BaHHs TPE3YMIIIIii TPaBOMipHOCTI MTpaBOUYMHY, if Mae OyTH BCTAHOBIEHO He
JIATIIe HASIBHICTD MIJICTaB HeliIHCHOCTI TPaBoOYMHY, 110 Mepedaderi 3aK0HOM,
a 11 BU3HA4YeHOo, 4n OyJI0 mopyIieHe MIBiJbHe paBo 0codm, Ha 3aXNUCT SKOTO
M031MBaY 3BEPHYBCS JI0 CY/TY, SIKe caMe IpaBo TopylieHe, B 4OMY TOJsTae oro
MOPYIIeHHs, OCKIIBKI 3aJIe3KHO BiJl 1[OTO BU3HAYAETHCS HAJTERHII C1IOCiO
3aXMCTy MOPYITEeHOTO MpaBa, sSIKIo BOHO MaJIio Miciie (TmocranoBa BepxosHoro
Cyny y eraagti koserii eymjiin [lpyroi cyposoi namarn Kacaiiitnoro nuBiibHO-
ro cyay Bin 06.03.2019 y cipasi Ne 643/10210/15-11).

IIpn oMy B jKOJHOMY i3 BUINeNepesideHNX CYAOBUX PillleHb SK
Bepxosnoro Cyny Ykpaiuu, rak i Hoporo Bepxosrnoro Cysy, B sRUX JIOTOBOPU
iMOTeRM PO3IIHIOITHCSA SR OCIIOPIOBAHI MPABOYMHM, CY/AN 3aJUIIAIN 11034
yBaroio imrneparnsuuii mpunuc 4. 1 cr. 224 K, 3rigpo 3 skum mpaBovnH,
BUMHEHWT 6e3 JI03BOJIY Oprany omiku ta mikayBanus (cr. 71), € HiKUeMHIM.

A cr. 71 1K nepenbauae, 1o onikyH He Mae npana 0e3 JI03BOJY OpraHy
omikm Ta nikgayBanHs: 1) BigMoBHTHCS Bij MallHOBUX ITpaB IiJIOMIYHOTO;
2) BujaBaTu MUCHMOBI 3000B’sI3aHHS BijJ| iMEeHI TiOMivHOTO; 3) yRJIaATH
JIOTOBOPH, SIKI MIJIJIATAI0OTH HOTAPIaJIbHOMY MOCBiflueHHI0 Ta (a00) JlepskaBHii
peecTpaiiii, B TOMY 4YMCJi JOTOBOPHW IIMOJ0 MOy abo 0OMiHY KUTIOBOTO
OYIIMHRY, KBAPTUPU; 4) YKJIAJATH JIOTOBOPHU O[O0 IHITOTO IIHHOIO MaiiHa.
ITikayBanbHIK Ma€ TIpaBo JIaTh 3rojly HAa BUMHEHHS IMPaBOUYNHIB, Mepedayve-
HIX 9aCTWHOIO TIePINoIo Iiei ¢cTaTTi, JnIe 3 J03BOJY OpraHy OIKN Ta MiKIy-
BaHHS.

3rigro 3 4. 1 cr. 209 K 1a u. 1 er. 18 3arony Ykpainu «llpo imorexy»
JIOTOBIP IMTOTeRMN TijI7IATae 000B’ AI3KOBOMY HOTAPiaTbHOMY MOCBiIYeHHIO.

B nayrosiii itepaTypi Tesk HaroJONIyeThes, 10 Y pasi nepefants barbra-
MU JKUTIIA B iMIOTERY, siKe HaJeRNTh IM HA MpaBi BIACHOCTI, MPaBo KOPUCTY-
BaHHS SIKNM Ma€ INTNHA, He0OXiTHO OTPUMATH I03BiJI OPTAHY OMIKN Ta MiKJIY-
sanus!. [lpuuomy Harosomyerbes, mo JiTn KOPUCTYIOTHCSA SKUTIOM, [0

I Xoduro 10.€. 3axuer npas pireit B imoreunmx npasoigHocunax. Haykoeuii eicnuk
Yaceopodewvrozo nayionaavhoeo ynisepcumemy. Cepist lpaso. 2013. Bum. 22. Y. I1. T. 1. C. 296.

(YmoBA ATTETLL

Ne 1 (54), 2019




LuBinbHe npaBo Ta UMBiINbHUI Npouyec

(VIOBA ATTETIALLA

Ne 1 (54), 2019

HaJIeJKNTh iXHIM 6aThKaM, Ha IJICTaBi PeYOBOTO MpaBa He3ase;kKHO BiJ| TOTO,
Uil € 11e TPaBo 0COOUCTUM CepPBITYTOM, Ui 11 HeroiiMeHOBaHe pevuoBe MpaBo>.
Bepxosuuit Cyy Yrpainu B «AHalizi cy/loBOT NPaKTUKI 3aCTOCYBAHHS Cy/la-
MU 3aKOHOJIABCTBA, sKe PEerysioe ilmoTeKy sk 3acTaBy HEpPyXOMOTO MaiiHa»
(e Bipg 01.02.2015) maromocus, 1o BUBHAHHS HEJ[IICHUME JIOTOBOPIB i110-
TeRM Oe3 3rojii OPraHiB OMIKM Ta MKIYBAHHA HABITH Y BUMAKY, KON NTHHA
He OyJia 3apeecTpoBaHa B IepelaHOMY B ilMOTERY JKUTIOBOMY MPUMIileHHI,
HNPOJIMKTOBAHI HEOOXIJIHICTIO 3axucTy ii yKUTI0BUX 1TpaB Ta intepecis. Kpim
TOTO, TaRa MPaKTUKa y3rofsRyeThest 3 monoxkennsmu cr. 400 11K, srigno 3
SKOI0 WIeHW ¢iM'1 BJIACHUKA JKUTIA, SIKi MTPORNBAIOTH PAa30M 3 HUM, MaioTh
MpaBo HAa KOPUCTYBAHHS IMM KUTIOM BiINOBifiHO 10 3aKkony. CepBiTyTHe
MPaBo KOPUCTYBAHHs JKUTJIOM HaOyBalOTh YJIeHN ciM’i BJIACHUKA JRUTIA 3a
arrom HAOyTTS crarycy unena itoro cim’i (yxsana Bepxosrnoro Cyny Yrpainu
Bij 21.09.2011 B cripasi No 6-57868¢810).

Takum unrom, 3 orysiiry Ha nonoskents u. 1 er. 224, m. 3u. 1 er. 71, u. 1
cr. 209 11K ra u. 1 cr. 18 3akony Yrpainu «llpo inmorery», ockinibKu 10oroBip
imoTeRN KBapTUpH Mijsrae o60B A3KOBOMY HOTapiaJbHOMY MOCBilYEHHTO i
1eil TpaBOYMH CTOCYETHCS HEPYXOMOTO MaliHa, MpaBo BJIACHOCTI Ha siKe abo
MPaBO KOPUCTYBAHHSA SKUM MAalOTh JTH, TOMY BIiJICYTHICTH TOTepPeiHbOTO
JIO3BOJTY OPraHy OMIKI Ta M KJIYBaHHSA Ha HOr0 YRIaJeHHs pOOUTH TaKMil TIpa-
BOUIH, B CIJIY 3aROHY, HikueMHIM. |Ipn 1iboMy, OCKITbKY HelIICHUM € TTpa-
BOUMH, SIKIO HOTO HEAICHICTh BCTAHOBJIEHA 3aKOHOM (HIKYeMHUI 1TpaBo-
Y1H), TO BU3HAHHS TAKOTO TPABOUYMHY HeliiCHNM CY/IOM He BUMaraerbes (4. 2
cr. 215 1K).

I B mpomy Bunagry cyam mannm 6 repyBarucs pos’scHenusamn [lnenymy
Bepxosnoro Cyny Yrpainm, BiiIoBiHO 10 AKUX Y pasi, KO ITiji 4ac po3-
TJISIIY CIIOPY TPO BU3HAHHS TTPABOYMHY HEMITICHUM SIK OCITOPIOBAHOTO Ta
3aCTOCYBAHHS HACHIIKIB HOTO HEMIICHOCTI Oy/1e BCTAHOBICHO HASIBHICTH TTij[-
cTaB, mepetdaveHnX 3aKOHOABCTBOM, BBAsKATH TAKMIT MPaBOYNH HIKYUEMHIM,
CyJ, BRA3yI0Uun 1Mpo HIKYEeMHICTh TAKOTO MPABOYMHY, OJIHOYACHO 32CTOCOBYE
HACJIJIKY HeJ[ITICHOCTI HiKueMHOTO paBounny (a63. 2. 7 nocranosu [Lienymy
Bepxosnoro Cyny Yrpainu Bijg 06.11.2009 Ne 9 «I1po cypoBy npakrukry pos-
PJISILY UBITLHUX CITPAB [P0 BUBHAHHS TTPABOYNHIB HEJ[IHCHUMI» ).

Taknm ymHOM, He3BasKalUM Ha Te, IO Y BUIEHABEEHNX MPUKIAAX i3
cynoBoi mpaktnkn Bepxosumii Cypn BusHae yriajeHi 6e3 [03BOJy Opramy
OITIKNM Ta MiKJIYBaHHS JOTOBOPH ITIOTEKN FKUTIA, TTPABO KOPUCTYBAHHS SKIM
MaloTh J[iTH, OCITOPIOBAHNM ITPABOYNHOM, TOOTO TTPABOYNHOM, 110 BUMHEHWI
OarbKaM¥ (YCHHOBJIOBAYaMM) i CylepeunTh ITpaBaM Ta iHTepecaM iXHIX MaJso-
JITHIX, HETTOBHOJITHIX YW Helpale3flaTHUX JliTell, 1me He 3BUILHSE CYJ Bif

2 Cypsxenko O.A. [Ipaso guruun wa skurino. Popym npasa. 2016. Ne 4. C. 293. URL: http://
nbuv.gov.ua/jpdf/FP _index.htm 2016 4 47.pdf.
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00oB’s13Ky 3acrocyBatu rpunuc cr. 224 1[K i Becranosurn (KoHcratyBaTi)
HIKYEeMHICTh TAKOTO MTPaBOYMHY.

Bummit crmenianizoBanmii ¢y YKpaiHW 3 pPO3IIsAAy HUBIIBHUX | KpPUMi-
HaJBHUX CITPaB B «AHAI31 OKPeMIX MUTaHb CYA0BOI MPAKTURM, [0 BUHITKA-
I0Th TPV 3aCTOCYBAaHHI CyJlaMiI PEKOMEHJIAIITHNX PO3’ICHeHb, BUKJIAEHNX Y
nocranosi Ilnenymy Bepxosrnoro Cyny Yrpainu sijg 06 nucronajga 2009 pory
No 9 «Ilpo cyoBy TparTHKY pO3TJIsY INBITLHUX CIIPaB ITPO BU3HAHHS TIpa-
BOUMHIB HEICHUMI» PO3’ SICHUB, 1110 BifinoBifHo jo u. 2 cr. 215 1K, sarimo
HeJIiTICHICTh TTPABOUMHY BCTAHOBJIEHA 3aKOHOM, TO BU3HAHHS TAKOTO MPaBO-
YUHY HeJ[IICHUM CYIOM He BUMAra€eThCs. Y TaKOMY pasi Cy CBOIM PillleHHAM
He BU3HAE IMPABOYMH HEJINCHWM, a JIUIe IiITBeP/sKY€E OT0 HeJiliCHICTh B
CUJTYy 3aKOHY B 3B SI3KY 3 OCIOPEHHSIM Ta HeBU3HAHHAM IHIIUMI 0CODAMMU.
3BEPHYTHUCS 3 BUMOTOIO TTPO BCTAHOBJIEHHS HIKUeMHOCTI ITPaBOYNHY MTO3WBAY
BITPaBi, AKIIO € CIip PO HASABHICTH 00 BiJICYTHICTH TAKOTO PaKTy. SBEpHEHHS
OKpeMO 3 TaKOI0 BUMOTO0I0, 0e3 3acTOCYBaHHS HACiIKIB HeflilicHOCTI TTpaBo-
YUHY, € TTPABOM [TO3WBavYa, TOMY B pasi 1pejt siBJIeHHs TaKOi BUMOTY BOHA TTi/[-
JIsITa€ PO3TIISIY 3 KOHCTATAIlie0 B Pe30JIOTUBHIN 4dacTWHI pimreHHs (arTy
HIKUeMHOCTI paBounHy ado BigmMoBu B 1ibomy. ToOTO B pesostoTnBHiil yacTu-
Hi pillleHHs Cyy 115 00CTaBIHA KOHCTATYEThCS, & He BUPINITYEThCS SIK ORpeMa
BIIMOTA.

Orsxre, i3 HaBeeHOTO PO3’ ICHeHHST BUTIIINBAE, 1110, BKA3yIOUN B PE30JTIOTHB-
Hill YacTUHI PillleHHs Ha HIKYEeMHICTh TPABOYMHY, CY/| TARMM YHHOM He BUPi-
Iye 1Mo030BHY BUMOTY, TOOTO He 3acTocoBye crocid 3axucry (. 2 4. 2 cr. 16
[R), sirmii mop’si3annii i3 BeTaHOBJICHHAM (AKTy MOPYIIEHHS MIPAB UTUHMN.
Tarum ymHOM, BiIMOBJISTOUN B 33I0BOJIEHHI MO30BHOI BUMOTHM TTPO BIU3HAHHS
MPaBOYMHY HEINCHUM, CyJI Ma€ B pPe30JIIOTUBHIN YacTUHI CBOTO PIllIeHHS
3a3HaYnTN (KOHCTATyBAaTH) IIPO HOTO HiKYEMHICTh, BCTAHOBWUBIIN TaKUM
YTHOM TaRul (parr.

[Tpn oMy BBaska€eMo, 10 B KOHKPETHOMY BUMAKY (HAKTOM MOPYIIeHHS
1paB JUTHHW BAPTO BBAJRATU TIEPEIYCIM BiICYTHICTH BiJIITOBIHOTO J[03BOJY
Oprany OIKN Ta MKJIYyBaHHA Ha YKJIJeHHs OaThbKaMu JOTOBOPY iMOTeRN
KBapTupu, IpaBo KOPUCTYBAHHS SIKOIO Ma€ JINTHHA.

3a amicrom cr. 17, 18 Sakony Yrpainn «IIpo oxopony putuncrsa», cr. 177
000B’s130K 0aThKiB. 3 METOI0 rapaHTYBaHHS J@KIAPOBAHOTO JePsRaBOIO MPio-
puTeTy iHTEpeciB AMTUHYU 3aROH Iepedavae JOAaTKOBI 3ac00M KOHTPOJIO 3
OOKY JlepsKaBM 32 HaJeRHIM BUKOHAHHAM OaThbKaMm ¢BOiX 000B sI3KiB, ycra-
HOBJTIOI0UN 3a00POHY /ISl OATHLKIB IUTHHN BYNHATH TTeBHI TPABOYMHMI MO0 i1
MailHOBMX IpaB 0e3 MmorepeHboTo O3B0y OPTaHY OITIKM Ta I KIyBaHHS.

Bipmosigro po cr. 3 Koupenriii mpo mnpaBa autunu, paTudikoBanoi
[Tocranosoio Bepxosuoi Pajgu Ykpainu Bij 27 nororo 1991 pory, B yeix jisix
MIOJI0 JIiTeil, He3aJIe;KHO BiJl TOTO, 3[iIICHIOIOTHCA BOHW JePRaBHUMI UM TIPU-
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BATHIMW YCTAHOBAMMU, 1110 3aIMAIOTHCS MUTAHHSME COTIaTbHOTO 3a0e3mevyeH-
Hsl, CyJlaMi, Q/IMiHICTPaTUBHUMI Y1 3aKOHOJ@aBUMMI OpraHaMm, epiioyepro-
Ba yBara NnpujiiseTbest sKHAKpanoMy 3adesredeHHio iHTepeciB INTHH.

Taknm umHOM, HaBeJleHi BUIIe apIyMeHTH MAIOTh JIOMTOMOTTH TTOBEPHYTHUCS
70 TIOTIepeiHbOl MO3UTHBHOI CY/IOBOI MPAaKTUKN 3aXWMCTy MPaB JiTell, mpej-
CTaBJIEHOI, 30KpeMa, yXBajaMi KoJeTii Cy/yiiB Cy/0BOi majaTn y MuBITbHIX
cripaBax Buioro crerianizoBaHoro cyay YKpaiHu 3 o3y MUBLIBHUX i
KpuMiHaabHuX cripan Bij 24.12.2014 y cnipasi Ne 6-36491¢814, 8ijn 19.03.2014
y crpasi Ne 6-55059c¢813, Big 18.02.2015 y cnpasi No 6-43511cB14,
Bijg 21.01.2015 y cipasi No 6-37582¢B14, ajzie yruajeHHs JOT0OBOPY iMoTeKkn
€ PI3HOBUJIOM PO3TOPSAFKEHHs KBAPTUPOIO (TTpo 110 3a3Havyniaa Beanka mamna-
ta Bepxosruoro Cymay B mocranosi Bij 21.11.2018 B cupasi No 372/504/17),
MPaBo KOPUCTYBAHHS SKOI0O MA€ JIMTUHA, B cuay nojoskenn cr. 177 CH, cr. 12
Sarony Yrpainu «IIpo ocnoBu corianbroro 3axuery 6e3loMHIX 0cid i Ge3-
MPUTYJABHUX JiTeli» 1030aBisie 0aThbKiB MOBHOBajKeHbL Ha PO3MOPSAIKEHHS
KBapTnpoio (PisHOBHOM YOT0 € YRJIAJeHHs JOTOBOPY imoTern) 6e3 103BOITY
Oprany OmMiKM Ta MiRIyBaHHS, IO € MMi[CTABOI0 BUBHAHHS HIKUEMHOCTI TAKOTO
norosopy 3a cr. 224 [1K.

Koroied Serhii. The invalidity of the transaction in relation to the property
rights of the child, made without the approval of the guardianship and custody
authority

The problem of protecting the rights of children, especially residential rights, has
always been relevant. In order to provide them, the legislator has established certain
safeguards that make it impossible to conclude transactions concerning property
rights of a child (in particular, transactions relating to real estate, the right of
ownership of which or the right of use of which children have) without the prior
approval of the guardianship and custody authority.

Existence of different interpretations by the courts of the provisions of the law
concerning the grounds for the invalidity of housing mortgage agreements, the right
of use of which children have without the approval of the guardianship and custody
authority, and the formation of modern judicial practice not in favor of the interests
of children, requires its critical assessment and rethinking in terms of the validity of
transactions and grounds for their invalidation due to the lack of approval of the
guardianship and custody authority as one of the ways of protecting civil rights. Our
article aims at studying of these aspects of the problem of protection of children’s
rights.

It is also noted, in the scientific literature, that in the case of the transfer by
parents of a home to a mortgage that belongs to them on the right of ownership, the
right of use of which has a child, it is necessary to obtain approval of the guardianship
and custody authority. Moreover, it is noted that children using housing that belongs
to their parents on the basis of substantive law, regardless of whether this right is a
personal servitude or it is a nameless property right. The Supreme Court of Ukraine
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in the «Analysis of judicial practice of courts on applying the legislation regulating
mortgages as a pledge of real estate» (letter dated 01.02.2015) emphasized that the
recognition of invalidity of mortgage agreements without the approval of the
guardianship and custody authorities even in the case when the child was not
registered in housing under mortgage, dictated by the need to protect its residential
rights and interests.

Thus, taking into account the provisions of Part 1 of Art. 224, paragraph 3 of
Part 1 of Art. 71, part 1 of Art. 209 of the CC and Part 1 of Art. 18 of the Law of
Ukraine «On Mortgage» as the mortgage agreement of the apartment is subject to a
mandatory notarial certification, and this transaction concerns real estate, the right
of ownership of which or the right of use of which children have, so the lack of a prior
approval of guardianship and custody authority on its conclusion will make such a
transaction void by virtue of the law. At the same time, since the transaction is
invalid, if its invalidity is enshrined by law (void transaction), therefore in this case
recognition of such a transaction as an invalid by court is not required (Part 2 of
Article 215 of the CC).

That is, it is clear from the explanations of the Highest specialized court that, by
indicating in the resolution part of the nullity of the transaction, the court thus does
not resolve the claim, that is, it does not apply a method of protection (paragraph 2
part 2 of Article 16 of the CC), which is connected with the establishment of the fact
of violation of the rights of the child. Consequently, in refusing to satisfy the claim
for recognition of a transaction as invalid, the court must, in the resolution part of its
judgment, state (note) its nullity, thus establishing such a fact.

At the same time, we consider that in the particular case the fact of violation of
the rights of the child should be considered first of all, the absence of a corresponding
approval of the guardianship and custody authority for conclusion by the parents of
the housing mortgage agreement, the right of use of which the child has.

Thus, the above mentioned arguments should be the basis for the return to the
pre-positive judicial practice, presented in particular by the judgment of the panel of
judges of the Chamber of Civil Cases of the Highest Specialized Court of Ukraine for
the consideration of civil and criminal cases dated from 24.12.2014 in case
No. 6-36451c¢B14, dated 19.03 .2014 in case number 6-55059c¢B13, dated from
02/18/2015 in case number 6-43511c¢814, dated from 21.01.2015 in case
number 6-37582sv14, since the conclusion of the mortgage agreement is a kind of
disposal of the apartment (as noted by the Grand Chamber of the Supreme Court in
the judgment dated from 21.11.2018 in case Ne 372/504/17), which has the right to
use the child as well as by virtue of the provisions of Art. 177 FC, Art. 12 of the Law
of Ukraine «On the Basics of Social Protection of Homeless Persons and Homeless
Children» deprives parents of the authority to dispose the apartment (concluding a
mortgage agreement) without the approval of the guardianship and custody
authority, which is the basis of nullity of such agreement under Art. 224 of the CC.

Key words: child, guardianship and custody authority, approval, transaction,
mortgage agreement, invalidity, housing, right of use, judicial protection.
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