Axtupcska H. M. KoHcynbTatuBHun BucHoBok ECI1 Ak 3acib hopmyBaHHS...

3akonnuil (nosnosaxdcnull) cydosa — 1e cys:

1) mpaBoBe MOJTOMKEHHS IROTO BU3HAYAETHCS 3AKOHOM;

2) siknii HaOyB Ta 3/IICHIOE CBOI BIAJIHI TOBHOBAYKEHHAMU BIJ{ITOBIJIHO 10
3aKOHY Ta Ha 1iJIcTaBi 3aKOHY;

3) AKMIA 3INCHIOE CBOT TIOBHOBAKEHHs B 3aKOHHOMY CYHi (CyIs MOsKe
3/IITICHIOBATI CY/IOBY BJIQJly JIWIle y Tiil CYy/OBiil ycTaHOBi, TepuTOpiaabHa
IOPUCNKILIS SIROT CITIBIT/IA€ i3 IOPUCANKITITHUMI TTOBHOBAREHHAMI CY/IL);

4) TR 3JIHCHIOE ¢BOT TTOBHOBAKEHHS B 3aKOHHOMY CRJIaJi cyiy (MMOBHO-
BAYKHOMY CY/Ii, 1[0 BUBHAYAETHCS 3AKOHHICTIO CKJIA/Ly KOJIerii CyJiiiB).

3akonna cydosa eéaada — e npasosa gopma opraxizaiii jiepskaBHOI
BIQM i3 3JifICHeHHs TIPABOCY/ISA, SIKA BTLIIOCTHCA B 3aKOHHUX CYy/laxX Ta
3aKOHHUMN (MTOBHOBKHUMMI) CYIJSAME BiJIITOBIJIHO /IO TTPABUJ Ta MPOTIEYP,
110 BCTAHOBJIEH] 3aKOHOM.
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Advisory Opinion on the Interpretation of Convention Norms and Protocols. The
possibility of the risk of conflict of the conclusions of the Constitutional Court of Ukraine
and the ECUIR, the non-binding nature of their use by national courts, elc. is analyzed.

Key words: advisory opinion, interpretation of conventional norms, discretionary
powers, the principle of subsidiarity, the unity of judicial practice.

Oprnm 3 actiekTiB cymoBoi pepopmn € GOPMYBAHHS €IHOCTI CYIOBOI TpaK-
Tukn. BogHovyac 3aKOHONABCTBO MICTHTH TOHSTTS <«BHYTPIIIHE MMepPeKOHAH-
Hf», 10 CBIJUYUTL MPO HASABHICTHL MOJKIUBOCTI AUCIO3UTUBHOTO IIiIXOIY
cy0’eKTa 3aCTOCYBAHHS 3aKOHY Ha MiJICTABI BJIACHOT OIIHKN TPABOBOI CUTYya-
mii. Bigmosigno mo u. 1 cr. 94 KITK Yrpainn caigunii, npokypop, caiganit
CYIJIsl, CYIL 32 C80LM BHYMPIULHLIM NEPEKOHAHHAM, STKe I'PYHTYETHCS Ha BCeOiu-
HOMY, MOBHOMY I HeyIepeIyKeHOMY HOCTi/I3KeHHI BCiX 00CTaBUH KPUMiHATb-
HOTO MPOBIKEHH S, KePYIOUnCh 3aKOHOM, OI[IHIOIOTh KOYKHWIT TOKA3 3 TOUKN
30pY HAJIERHOCTI, OMYCTHUMOCTI, JOCTOBIPHOCTI, 8 CYRYIIHICTh 3i0paHUX loKa-
3iB — 3 TOUKH 30PYy MOCTATHOCTI TA B3aEMO3B A3KY JJIsT MPUHHATTS BiTIOBI/-
HOTO TIpoTiecyaanLuoro pimments. 3rigmo 3 4. 3 cr. 176 KITK Yrpainu caigunit
CY/ISA, CYM BIIMOBJISAE Y 3aCTOCYBAHHI 3aMO0IMKHOTO 3aX0My, AKIMO CIiUNIA,
MPOKYPOp He JloBefie, 10 BCTAHOBJEHI IiJ| 4ac PO3MIANY KJIOMOTAHHS TTPO
3aCTOCYBAHHSA 3aMODIMKHUX 3aXOMiB o0cTaBUHM, € docmamuimi 048 nepero-
HAHHA, TIO SKOMEH 13 OIIBIT M AKNX 3a1M001KHNX 3aX0]iB, TepedaveHnX qac-
TUHOIO TIEPIIIOI0 T(i€T ¢TAaTTi, He MOJKe 3amMOoDITTH TOBEIEHUM ITijl 4ac PO3TIIANLY
pU3NKY ab0 pu3MKam ToIIo.

[TuranHss «BHYTPINIHBOrO IEepPEeKOHAHHs», TIYMAauyeHHsS HaIiOHAJTbHOTO
3aKOHY, BUKOPUCTAHHS BUCHOBKIB €KCIIEPTU3M, 3ACTOCYBAHHSA B SIKOCTI JI3Ke-
pesia nipaBa npakTukum €BpONENCbKOTO CYIy 3 TpaB JIOJAUHU € eJleMeHTaMu
CRJIQIHOTO TTPOIecy NPUITHATTA CYOBOTO PIllIeHHsT OKPEMO B3SATUM CY/jIelo.

Cynsa, na gymry A. @. KHomi, moBuHen Hampys;kyBati Bei ¢BOI JIyIIeBHI
CUJIN JIJIA TONTYKY iCTUHU Y CIIpaBi, IiJ{ yac MOCTaHOBIEHHA BUPOKY BiH He Mae
nepedyBaTn B MOJIOHI «PAIITOBOTO YsIBJAEHHS, HABISTHOTO MOYYTTAMU 200 yIie-
PeJReHUM IIOTJIAI0M», BiH He Ma€ IpaBa BUPIMIYBATH CIIPaBY 38 IPUHITUIIOM:
«f1 rar xouy». Moro nesizom mae 6yru: «§I He Moy iname»!.

3 MeTot0 MiHiMi3allii pu3nKiB BILTUBY Y0 €KTUBHOTO (DakTOpa Ta HEOIHOC-
TAlHOTO TIIyMayeHHsI HOPM 3aKOHY 3aKOHOJIaBellh 1epedauB MORINBICT
BUKOpPUCTAHHSA MeXaHisMy NpuiiHsaTTsa BucHOBRIB Bennwkoio Ilamaroio
Bepxosroro Cyny. 3okpema, BifiioBimgHo 10 4. 4 c1. 434-1 RIIR Ykpainum cyn,
SAKUU PO3IVIsAiac KpUMiHaabHe IPOBAPKeHHS B KACAIIUHOMY TTOPAIKY B CKJIa-
7l RoJterii abo masaTi, Mae mpaBo MmepefaT Take KPUMiHATbLHE TTPOBAIROHHS
na posrasan Benuroi [lamarn Bepxosmoro Cymy, sKio jgiiiie BUCHOBRY, IO
cIipaBa MiCTUTh BUKJIIOYHY IPABOBY IPo0JIeMy i TaKa mepejada HeoOXiHa s

! Korm A.®. Co6p. cou. T. 4. C. 34.
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3abe3reueHHsI PO3BUTKY TpaBa Ta (OPMYBaHHsI €IMHOI 11PaBO3aCTOCOBYOI
nparTuRU. 3rigao 4. 4 cr. 442 RITK Ykpainu y nocranosi nasaru, 00’ eHanol
maygat, Bennkoi Ilamarn Bepxosmoro Cymy Mae MicTUTICS BUCHOBOK TIPO Te,
AR came NOSUHHA 3ACMOCO8Y8AMUCS HOPMA NPABA, 13 3ACTOCYBAHHSIM SIKOT He
MOTOfIIITAcsT KoJeris cy/miB abo mamara, ob’eHana majara, 1Mo mepemasa
CIIpaBYy BiJIIOBIHO Ha PO3TJIsi nanaru, o0 eqnanoi nagaru, Beaukroi [lanarn
Bepxosnoro Cymy.

Bepxosuuit Cyj € takosk cyd €KTOM IpaBa Ha KOHCTUTYIiiHe TOMaHHS
moao: 1) BusHanua axra (MOTO OKPEMUX TMOJOKEHb) HOKOHCTUTYIIHHIM;
2) oiniiinoro rtmymauenus Konerurynii Yipainm 2.

3rigmo 3 [Iporokosom 15 o KomBentiii mpo 3axmer mpas JIOANHT Ta OCHO-
BOTOJIOMKHNX ¢BOOOJ Y Kirili mpeamOysan Homserii joacthes HOBUH adb3al y
rariit pepariii: «[ligrsepmryioun, mo Bucoki [lorosipui Croponu, Bifmosij-
HO JIO IPUHITUITY cyOCUIiapHOCTI, HeCYTh OCHOBHY Bi[ITOBi/IabHICTh 32 3a0e3-
neveHHst npas i ¢cB0OOJ, BudHauenux y it Kouseniiii Ta mporokonax 1o Hei,
KOPUCTYIOThCS TIPU 1bOMY €¢80000010 po3cydy, sika € MpPejiMeTOM PUCIUKILi
€BpotmeiichKOTO CYMy 3 TpaB JIONHU, CTBOPeHoTo Ticio KomBewHIticio, momo
spificnenns Harasampy»S. Ha npakruni csoGoga poscymy npussena g0 3011b-
MEeHHA KiTBKOCTI cRapr o €ppomneiichroro cyay 3 npas mopnnn. B €CIJI
crarom Ha 31 rpymusa 2018 p. nepedysann 7267 ckapr 3 Yrpainn (12,9% ycix
cripas, ari posrasamac ECIL). B 2017p. Yrpaina Oyma na mepruioMmy micii 3a
MM TTOKa3HUKOM, Tofti Ha posrasni Cyay mepedysasnn monay 18 Tiesa crapr.
V1im Taxke pizke 3MEHINEHHsS IMOB s3aHe i3 0es3mpereleHTHIM PITIeHHAM Y
cupasi «bypmuu rta inmi nmporu Yrpaium», 3a skum C€CILJI Bukpecaus 3i
cBOTO peectpy nouaj 12 Tucsy crapr npotu YKpainu 1mpo cuctreMHe HEBUKO-
HaHHs PillleHb HAI[IOHAJTBHIX CY/IiB, TepeiaBIin ix po3rs 1o Romirtery miHi-
crpiB Paju €sporin.

Ha nymry B.1. €Binrosa, TrymaueHHst MisKHAPOJHUX JIOTOBOPIB — Iie BCTa-
HOBJICHHA ICTUHHOTO 3HAYEHHA TEKCTIB MisKHAPOAHUX JIOTOBOPIB 1 HaMipiB
CTOPiH, 3aKPIIJIEHNX Y IUX TeKcTax, 1o 3abesredyye 3/iliCHEHHs OJHOTO 3
dyHaMenTaTbHUX TPUHITATIIB Mi3KHAPOHOTO IMPaBa — MaKTa CYHT cepBaHa
(;mar. pacta sunt servanda — poroBopu MOBUHHI BUKOHYBatucs). Jlorosip mae
TIIYMQUUTHUCS OOPOCOBICHO, Y CBITIII HAIAHHS TepMiHaM iX 3BUYATHOTO 3HA-
YeHHsI, TePeBaKHOTO 3HAUEHHsI KOHTEKCTY, & TAKOK MPOBEJIeHH S TITyMaueHHsI
y ¢BiTai 06’ €KTa Ta miaeii moropopy*

2 [Ipo Koncruryriitnmit Cyn Yepainm: Sakon Yepainun sig 13.07.2017 p. Ioaoc Yepainu.
2017. No 141.

3 Ilpororonr 15 «llpo BHecemms amim 10 Komsenmii mpo aaxmer Tpa® JIOAWHE i
OCHOBOTONOKHIX ¢BOOO» Bif 24.06.2013 p. Odiiyiinuii sicnuk Yepainw. 2017. No 88.

4 Cpinros B.l. Tinymauenns mizuapopnux poroopis. IOpujnuna eHiukioneisa: 8B 6 .
Ruis: Yrpaincoka ennuriomnemis, 2004. T. 6. C. 80.
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Ockinpkn mparkTnka CBpoIeiichKOro cymy 3 IpaB JIOANHN € JRepesoM
npaBa, BUHURIA 1T0Tpeda B TAyMavyeHHi KOHBEHI[IWHUX HOPM. Saiiisi 1HOT0
2 skosrusa 2013 p. 6y npuitnsatuii [Iporokon 16 no Kousenrii mpo 3axmer
paB JIOJUHN 1 OCHOBOIOJOMKHUX CBOOOJ, SAKWUU Iijnucanuii YRpaiHoo
20 wepsus 2014 p.° [Iporokon parudikosanuii Bepxosuoio Pajgoo Ykpainn
5 smomts 2017 p.b ra mabys umnnocri pgus Yepainm 1 cepuns 2108 p.7
[Tpuiiasarrs [Iporokory 6yi0 3yMOBIEHO HEOOXIIHICTIO YCYHEHH S JIUCKPEILiii-
HIX TTOBHOBaJKeHb JlepsKaB y TIyMaueHHI KOHBEHIIITHNX HOPM Ta IMTPOTOKOJIIB
710 Hel.

SBepHeHHsI 32 KOHCYJIBTaTUBHIM BUCHOBKOM MOjKe OYTHU cHIpsSIMOBaHe [0
CCIIJI y Bumasiky, Koam BUHUKAIOTh HOBI acTieKTH 3aCTOCYBaHHS TpaB, sKi
rapanTyiorbesi HonBenriieo, abo obCTaBUHN CITpaBy He JIAI0OTh MOKJIMBOCTI
npsimoro 3acrocyBanus nperegentaoro npasa CCILJI, abo BusiBnena po3oisxk-
Hicth y nipenefentriii npaxruii €CILJI.

[Tpororosiom mepegdaveno, 1o BUIIi Cy/[0Bi YCTAaHOBM IOTOBIPHOT CTOPOHNT
MOKYTh 3Bepratucst 1o Cyay 1oj0 HaJlaHHs KOHCYAbIMAMUSHUL BUCHOBKIE 3
NPUHYUNOBUX NUMAHD, SKI CTOCYIOTHCS TIIyMadeHHs abo 3acTOCYBaHHS MpaB i
cBobojt, Bu3Hauennx Housentiieio abo mporokosamu 1o Hei. Brim mijcraBoio
ISt TAKOTO 3BepPHEHHS € He abCcTpaKTHA CUTYallisl, @ BUKJIIOYHO TIpobiemMa Try-
MavyeHHs Yy KOHKPeTHill cripasi, sika nepedyBae y mpoBajyrenni cyay. Cyj ra
Cy/IOBa YCTaHOBA, sIKA 3BEPTAETHCS i3 3aIMTOM, 3a3Hayae IMPUYMHU CBOTO
3anmuty i Hajae iHopMaIliio Mogo0 BiJIMOBIIHUX OPUANYHIX Ta (PaKTHIHIX
oOCTaBWH CIIpaBy, sika MepedyBae y MPOBAJReHHI.

Rosterist y cxnani w'stu cyuis Bennkoi [lanarn supiniye, un mpuiimarn
3aMUT MO0 HaJlaHHA KOHCYJIbTaTUBHOIO BUCHOBRY. BigmoBa y nmpuitHATTI
3anuTty mMae Oyt o0OB’sI3KOBO MOTHMBOBaHA. fIRIO KoJserist cymjiiB npuiimae
3anut, Besmka [lamara Cyny Hajlae KOHCY TbTaTUBHUI BICHOBOK.

Jlo crnany wouserii cymis ta Benuroi [lamarn Bxopurs ex officio cynys,
oOpaHmii BiJi JOTOBIPHOT CTOPOH, J10 SIROT HAJIE;KUTH CYJI UM CY/I0BA YCTAHOBA,
110 3BEPTAETHLCS 13 3AMUTOM. ¥ pasi BiJICyTHOCTI TAKOTO cy/i/li aD0 SAKINO BiH He
MOsKe OpaTi y4acTh y 3acilaHHsAX, roJ0Ba Cyy BUONpae 3i CIMCKY, MOJaHOTO
3a37aJeriIb i€l CTOPOHOI0, 0c00Y, sIKa 3aci/lac K CY/IA.

Rowmicap Pajun €sporiu 3 ipas jiojiuHm i loroBipHa cTopoHa, J1o SKoi Hase-
JKUTH CYJI0BA YCTAHOBA, M0 3BEPTAETHCS i3 3aIMTOM, MAlOTh MMPaBO MOaBaATH
CBOI NMMMCHLMOBI 3ayBasReHHs i OpaT y4yactb y Oyib-sgroMy cayxanti. ['omoBa

g [Tporokon 16 mo Romsewnrii npo saxuer npas JIOAUHN 1 OCHOBOIOJOKHIX CBOGOJ Bij
02.10.2013 p. Ogpiyiinui sicnur Yepainu. 2018. No 70.

6 ITpo parndiraniio [pororonis Ne 15 ta Ne 16 no Komsenuii npo saxucr npas mogunm i
0CHOBOTIONOMKHIX ¢BOOO: Sarkon Yrpainu Bix 05.10.2017 p. lonoc Vepainu. 2017. No 202.

7 1logo mabpanns YMHHOCTI MizKHAPOAHHM JOroBopoM Yrpainm: muacr Minicteperna
saropporHux cipas Yrpainu i 07.08.2018 Ne 72/14-612/1-2117. URL: https://zakon.rada.
gov.ua/rada/show/v2117321-18.
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Cy/y, B iHTepecax HaJIe;kRHOTO 3/iiCHeHHS TPaBOCY/iA, MOKe 3aITPOITOHYBATH
Oy/ib-AKIT THITI IOTOBIPHiT cTOpoHi a00 0cO01 TAROK MMOIATH CBOI TTMCHMOBI
3ayBayKeHHs a00 B3ATH y4acTh y Oy/b-sIKOMY CITyXaHHi.

Bipmosigno o er. 4 Ilporokony KoHeynbTaTuBHI BUCHOBKIM TOBUHHI OyTH
BMOTHBOBaHI. fIKIO KOHCYTLTaTUBHIIT BICHOBOK IMOBHICTIO 200 4aCTKOBO He
BUPAsKAE OJTHOCTATHOI TYMKI CY/JIiB, KOMKHUI CYIJsI Ma€ MpPaBo BUKJIACTI
orpemy TyMRY. HoHcysbraTiBHI BICHOBKM TIepelaloThest CYLY, sSIKUil 3Bepra-
€THCS 13 3aITUTOM, Ta JIOTOBIPHiTl CTOPOHI, /10 SIKOT HAJIE;KNTH TaKa Cy/l0Ba ycTa-
nosa. Cy6’exkrom smepuentst jo €CIIJI 3a koHcynbraTuBHUM BUCHOBKOM €
BURJIIOUHO BepXoBHUI CY/I.

HesBaskatoun Ha me, 1o ocHOBHOI0 MeToI0 [IpoToKoITy € «cripusinfs 1mocn-
nenHo B3aemojii Misk Cymom Ta HaIiOHAJIBHUMI OpraHamMm BN i TaKIM
YUHOM MiITpUMaHHAa BUKOHaHHs RoHBeHIlii BifilIoBiIHO 10 TpUHIIITY cyOcn-
JiapHOCTi», HI3KA KpaiH KPUTHYHO TTOCTABMINCA /IO TIOTO JIOTIILHOCTI Ta Jlie-
Bocti. Ha panwii wac llporokon 16 parndirysann 11 nep:rans (Asnbanis
22.07.2015 p.), Bipmenia (31.01.2017 p.), Ecronis (31.08. 2017 p.),
Oingstapis (07.12. 2015 p.), Opantiis (12.04.2018 p.), I'pysis (06.07.2015 p.),
Jlursa  (02.09.2015 p.), Hinepnangn (12.02.2019 p.), Can-Mapino
(04.02.2015 p.), Cnosenis (26.03.2015 p.), Yrpaina (22.03.2018 p.).

Hacammepes 3Beprae Ha cebe yBary ta obcrasmua, 1o Ilpororon mignm-
CYEThCS 0e3 3acmepecers oo patndikarii, npuiHaTTss un cxpajenss (4. 1
cT. 7); JKOJHe 3acTepeskeHHs [0 TOJ0KeHb 1boro llporokosy ma mimerasi
cr. 57 Kouseniii ve pronycraerses (cr. 9). [lo-gpyre, B 3acrocyBanni 3azna-
YeHOr0 MeXaHi3My iCHye PHU3UK KOHKYpeHIii/ KoH(IIKTY BUCHOBKIB, sKi
MOKYTH OyTH Hajlani CBporelichKnM cy/loM 3 TpaB o Ta Roneruryiitanm
Cynom ¥Yrpainu. [lo-tpere, 3ByskeHo cy0 eKTHMIT CRJIaJ 3BepHEHHS y KOH-
KpeTHill cIpaBi, sika mepebyBae B MPOBAJKeHHI (BUKIIOUEHO 3alliKaBJIeHY
oco0y). [To-uerBepre, Bigmosigno o cr. 5 [Iporokony KoHCcyabTaTNBHI BUCHO-
BRI He MaioTh 000B’S3KOBOI CHJN, OJlHAK, OYEBMHO, IO IIiJ{ 4ac PO3TJIALY
crkapru o ECILJI Bonn MoskyTh OyTH BUKOpUCTAHT TIPU TIPUITHATTI OCTATOYHO-
ro pimenns. He Bupimene nurtanHs MO0 MOKIMBOCTI ydacTi CyJyLi
CBporreiichKOTo cyly B pO3TJIsi/li CIIpaBM 33 CKaprolo 3asiBHNKA, SKITO Teil ke
cyjist OpaB yuyacTh y HaJ[aHHI KOHCYJTbTaTHBHOTO BUCHOBKRY.

B rpasui 2001 p. [lapramenrtebka acambyest Paju €sponin norojnia peko-
menjario 1519(2001), B ariit npononysana Kowmirtery minicrpis Pajn
Cepornm 3Bepuytucs i3 3anmrom o CCILJI mopo naganns KoOHCYIBTaTHBHOTO
BUCHOBKY Ha ITijicTaBi icHYBaHHS PO30IKHOCTEN Y BUPIIIIEHHI THTaHb BiJ[I10-
BijiHo o nosokerb Rousentii CHJL Bij 25 tpasus 1995 p. Tak, Bifgnosijgno
no cr. 34 Rousennii CHJL «kontposb 3a Buronaunusam ganoi Konsenii ajiiii-
cuoernest Romicieo 3 npas mopuan Crisapyskuocti Hezaneskuux Jlepskas,
[Tososkenus npo ARy € HeBix eMHOI0 YacTnHOIO RoHBeHItii». ¥ 3B’ A3KY 3 1TUM
BUHUKJIO IUTAHHS: K cIiBBigHOCsATHCesA nonoskents Rousenii CHJL i3 moso-
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skeHusaMu 4. 2 cr. 30 €pporneiichkol KonBeHItii mpo 3axuer npas JIOANHN Ta
OCHOBOTIONIO}KHUX cBoOOJ, jie BuaHaueno: «Cym He mnpuiiMae 10 pO3TJIALY
SKOJHI THAMBIYaIbHI CRApPIU, MOJaHi BIJIIIOBIIHO IO TIOJIOMKEHDb CTATTI 34,
SKITIO BOHN € ITPeIMEeTOM iHIITOT TTPOIeyPH MisKHAPOIHOTO PO3TIISY»?

9 ciung 2002 p. Komirer minicrpis Paju €spornu 3poous 3amut o CCILJT
y dopmi nucra Benukiit [lamari na migerasi cr. 31 Konpenrii. 2 yepBhs
2004 p. Bennka llamara oHOTOJIOCHO MPUITHAIA KOHCYJIBTATUBHUIT BUCHO-
BOK, B IKOMY KOHCTATyBaJIa, 1[0 BRa3aHe MNTaHHS He HAJIEKATh [0 KOMITeTeH-
uii Cyny.

Ha suronanns Ilpororony 16 o €CILJI nagiiitmos auie ognn 3anut Bify
Racaniitnoro cypy @panrii Bij 5 sorast 2018 p., na saxuii y ksirai 2019 p.
HaJlaHO KOHCYJIBTaTHBHII BUCHOBOK (cnipaBu «Mawnneccon nporn ®Ppanriii»
ta «Dynon i byse nporn Opaniii»).

Biggputnm 3anmmraeTbes MUTaHHSA CTPOKIB PO3TVIAY 3aITUTIB Ta HaJaHHS
KOHCYJTBTaTUBHOTO BUCHOBRY. STiJTHO 3 KePIBHUMI TTPUHIMTIAMI 3aCTOCYBaH-
st Ilpororony 16, swi sarsepmreni na Ilienapunomy 3acipanni €CIIJI
18.09.2017p., 3aniut po3misilaTuMEThCst B IIPIOPUTETHOMY TIOPSIIKY BiJ{ITOBIJI-
no no npasuiaa 41 Pernamenty Cyny. B sanuri Cypn mae obrpynryBaTn mpu-
YUHY Ta HaTaJAbHY MOTpedy Takoro po3risany. basano, mob o 3anuty Haja-
BAJNCs TIOSICHEHHSI CTOPIH crpaBm, sika repedyBae B NpoBajpkeHHi. Brim
ErporeiichbKNil cy/| 3 IPaB JIOJUHU KepyeThest BlacHuMu kpurepisimu. Hasith
3a BIJICYTHOCTI TAKOTO RJAOMOTAHHSA 3 OORY YIOBHOBasKEHOTO Cy/Ty HA 3BepHEH-
s €CILJI moske na c¢Biil poscy NpUIHATH PillIeHHS OO0 TPIOPUTETHOTO
POBTJISITY 3aInTy.

[Turanas 100 3yNWHEHHST NMPOBAJKeHHS y crpaBi 4 1i PO3IIALY [0
Haganus roHeyaprarnsHoro BucHoBRy CCILJI Bupinrye cyn, sknii 3BepHyBCs
3 TakuM 3armuTom. llpm npomy cyj 3000B siI3aHUIT TTOBIIOMJIATH TTPO KOKHE
nporecyajabHe pillleHHs Yy CIIpaBi Ta JOMYIIeHHs TPeTiX CTOPiH 3a/IJ1s1 HaTeR-
HOTO TIPOBEJIeHH KOHCYIKTaTHBHOTO PO3TIIsLYS.

RepiBui mpuHIATIN BapTo pO3MJIsaT B yCi [Aiajaory Ta criBpoOiTHUITBA
Mi3K HaIiOHATHHOIO BiIafol0 Ta CBpPOMENiChbKUM Cy[OM 3 TIpaB JIOJMHN.
RoucynbratnBHi BHCHOBRM, OYEBH/IHO, Bi/lirpaBaTUMYTh POJIb «KOHCTUTYILI -
HOCTi» TPWHIMTIOBUX TIOJ0KeHb TapaHTyBaHHS KOHBEHI[IIHNX TpaB, IO
CIIPUsATHME CYJOBill BJajli Ha HAIIOHAJILHOMY pIiBHI MpUiiMaTu BUBajKeHi
pillieHHsT BIJIIIOBITHO /10 €BPOIEliCchKUX cTaHgapriB. Brazanmii mMexaHizMm
CUPUATIME TMOCTAHOBIEHHIO MPABOCYIHNX PillleHb, 3MEeHITeHHI0 KiTbROCTI
crapr 0 CBporeiicbKOTo Cy/y 3 MpaB JIOJUHN Ta MPUCKOPeHHIO BUKOHAHH S
CY/LOBUX pillleHb, AKI HAOpain 3aKOHHOT CHUJIN.

8 Guidelineson the implementation of the advisory-opinion procedure introduced by
Protocol No. 16 to the Convention (as approved by the Plenary Court on 18 September 2017).
URL: https://www.echr.coe.int/Documents/Guidelines P16 ENG.pdf.
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Akhtyrska Nataliia. Advisory opinion of the European Court of Human Rights
as a means of forming the unity of judicial practice

One aspect of judicial reform is the formation of the unity of judicial practice. At
the same time, the current legislation contains the notion of «internal conviction»,
which indicates the possibility of a discretionary approach of the subject of the law
on the basis of its own assessment of the legal situation.

In order to minimize the risks of the influence of the subjective factor and non-
uniform interpretation of the rules of the law, the legislator envisaged the
possibility of using the mechanism for the adoption of conclusions by the Grand
Chamber of the Supreme Court, in particular, in accordance with Part 4 of Art.
434-1 of the Criminal Procedure Code of Ukraine, a court which considers criminal
proceedings in cassation as a member of the panel or chamber has the right to
transfer such criminal proceedings to the Grand Chamber of the Supreme Court if
it concludes that the case contains an exclusive legal problem and such a transfer
is necessary for securing the development of law and the formation of a single law
enforcement practice. According to Part 4 of Art. 442 of the CPC of Ukraine, in the
decree of the Chamber, the Joint Chamber, the Grand Chamber of the Supreme
Court should contain a conclusion on how exactly the law of the law, which the
panel of judges or the Chamber did not agree with, the united Chamber, which
handed the case accordingly Chamber, Joint Chamber, Grand Chamber of the
Supreme Court.

In accordance with Protocol No. 15 to the Convention for the Protection of
Human Rights and Fundamental Freedoms, a new paragraph is added at the end of
the preamble to the Convention, as follows: “Reaffirming that the High Contracting
Parties, in accordance with the principle of subsidiarity, have primary responsibility
for ensuring the rights and freedoms defined in this Convention and the protocols
thereto, shall enjoy, at the same time, the discretion which is the subject of the
jurisdiction of the European Court of Human Rights established by this Convention
for the purpose of supervision. In practice, freedom of discretion has led to an
increase in the number of complaints before the European Court of Human Rights.
At the European Court of Human Rights as of December 31, 2018, there were 7267
complaints from Ukraine (12.9% of all cases dealt with by the ECtHR). In 2017
Ukraine was in first place on this indicator, then over 18 thousand complaints were
filed in the Court. However, such a sharp decrease is due to the unprecedented
decision in the case of Burmich and Others v. Ukraine, according to which the ECHR
has removed from its register more than 12 thousand complaints against Ukraine
about systemic non-enforcement of decisions of national courts, passing them to the
Committee of Ministers.

Since the practice of the European Court of Human Rights is a source of law,
there is a need for an interpretation of the convention. For this October 2, 2013
Protocol No. 16 to the Convention for the Protection of Human Rights and
Fundamental Freedoms, signed by Ukraine on June 20, 2014, was adopted. The
protocol was ratified by the Verkhovna Rada of Ukraine on October 5, 2017 and came
into force for Ukraine on August 1, 2108. The adoption of the Protocol was
conditional on the need to remove the discretionary powers of States in interpreting
the convention norms and protocols thereto.
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First of all, attention is drawn to the fact that the Protocol is signed without
reservations on ratification, acceptance or approval (Article 7, Article 7); no
reservation is made to the provisions of this Protocol under Article 57 of the
Convention (Article 9). Secondly, in applying this mechanism there is a risk of
competition / conflict of the conclusions that can be made by the European Court of
Human Rights and the Constitutional Court of Ukraine. Thirdly, the subject matter
of the appeal in a particular case that is in the process (exclusion of the person
concerned) is narrowed. Fourth, according to Art. 5 of the Protocol, the advisory
opinions are not binding, however, it is obvious that during the consideration of a
complaint to the ECHR they can be used in making a final decision. The issue of the
possibility of a judge sitting in the European Court hearing an applicant’s complaint
if the same judge participated in the advisory opinion is not resolved.

Key words: advisory opinion, interpretation of conventional norms, discretionary
powers, the principle of subsidiarity, the unity of judicial practice.
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AKTyanbHi NUTaHHA
LOAO0 CTPYKTYPU Ta YMCEenbHOCTI anaparty cyay

n. K. LneHosa,
KaHOMAaT opUaNYHUX HayK,
cynas J1yraHcbKoro okpyXHoro aaMIHICTpaTUBHOMO cygy

Okpecaeno armyasbii numanna wodo cmpykmypu anapamy cyoy i susHaiernns
nanpamis it onmunisayii. Hasedeno pesyiomamu naykoso2o anarisy uodo 3akoHo-
0a84020 peeyLio8aAnHA NUMARL cmpyrmypu i wmamy anapamy cyoy. Okpemy ysazy
npudiserno numannam Cayxrcou cydosoi oxoponu. Busiawerno npobaemni acnekmu y
Haasnur nidrodax 0o epe2yaro8ania O0lALLHOCME YIel Yemanosu 8 cucmeMi opeanis
cydosoi saadu.

Katouosi caosa: cyo, anapam cydy, cmpyrmypa anapamy cydy, Wmamia wiuceisb-
HiCMb.

Shpenova Polina. Major aspects of the structure and stalf size of the court
apparatus

The purpose of this article is o outline the urgent issues regarding the construction
of the device of court and delermine the directions of its optimization. The resulls of the
scienlific analysis concerning the legislative regulation of the construction and the staff
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