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The legal reforms undertaken in Georgia have offered a number of novelties, including in
the field of legal regulation of the issues related to licensing. Licensing is defined as granting of the
right to a natural or legal person or any other organizational entity for undertaking certain activity.
Such activity usually serves the business objectives and aims at deriving profit. It is therefore
important to explore asto what extent the effective legislation ensures the protection of the rights of
entrepreneurs in the process of licensing. The issues related to compliance with the licence and
permit conditions or breach thereof and the related liabilities should become the subject of scholarly
review.

Maxka CanxinamBiji, 'iyai iryamsini - JlineHsyBanHs nmiinpueMHUIbKOI AiIJILHOCTI
Ta aAMiHICTPATHBHA BiANOBIIAJBbHICTD 32 JesKi MOPYLIEeHHS JilleH31iiHUX YMOB.

[IpaBoBa pedopma, mo nmpoBeneHa B ['py3ii, 3anpononyBana 6arato HOBOTO, B TOMY YHCI1
[IPaBOBE PETYJIOBAHHS MUTaHb, MOB'I3aHUX 3 JilleH3yBaHHAM. JlilleH3yBaHHS yBa31 HaJJaHHS MpaBa
3/IHCHEHHS EBHOI ASUIBHOCTI (PI3UYHUM, IOPUAUYHUM a00 IHIIMM OpraHi3alliiHUM YTBOPEHHSIM.
3nilicHEeHHS Takoi ISJIbHOCTI, SIK MPaBUJIO, MOB'I3aHO 3 MIANPUEMHUIIBKUMU LIUISIMU 1 OpIEHTOBAHA
Ha oTpuMaHHS npubyTky. ToMy NMOCHTH 3HAUHMN NUTAHHS, HACKUIBKU JI€EBE€ 3aKOHOIABCTBO
3axMIlae mpasa MIIIPUEMIIIB B IPOLIEC] iX JIIIEH3yBaHHs; NIUIAra€ BUBYCHHIO HA HAYKOBOMY PiBHI
BUKOHAHHS JIIEH3IMHUX Ta JIO3BUIBHUX YMOB, TIOPYIIEHHS 1 HaKJIaJACHHS BIAMOBIIHOT
BIINOBIAAJIBHOCTI. Y YMHHOMY 3aKOHOJABCTBI € IEBHI IPOTAJIMHU 1, Ha HAllly AYMKY, NOTpelye
BJIOCKOHAJIEHHS. Y CTaTTi BUBYEHI CyNepewIMBl cTaTTi Ji0Th B ['py3ii 3aKOHIB 1 HENONIKH iX
MPAKTUYHOTO 3aCTOCYBaHHS.

Maka CajxuHalIBUJIIH, I'mynu I'mryamsuniamn - JIunensupoBanue
NpeANPUHUMATEIBCKON  JeTeJIbHOCTH M  aJMUHHCTPAaTHBHAs OTBETCTBEHHOCTH 34
HEKOTOpbIe HAPYIICHHUS] JINLEH3MOHHBIX YCJIOBMIA.

[IpoBenennas B ['py3uu mpaBoBas pedopma MNpeasiokusia MHOTO HOBOTO, B TOM YHUCIIE
[IPAaBOBOE PETYJUMPOBAHHE BOIMPOCOB, CBS3aHHBIX C JIMLEH3UpOBaHUEM. JluleH3upoBaHue
MO/Ipa3yMeBaeT  IMpPEJOCTaBICHWE IIpaBa  OCYILECTBJIEHUS  ONPEACNEHHOW  JesTeNbHOCTU
¢bu3nyecKuM, IOPUAWYECKUM WIA JAPYrUM OpraHU3allMOHHBIM 00pa3zoBaHusM. OcylliecTBIECHUE
TaKOW JIeATENbHOCTH, KaK IPABWIIO, CBA3aHO C MPEANPUHUMATEIbCKUMU LIEISIMU U OPUEHTHPOBaHA
Ha mnojydyeHue npuObuid. IlosTOMy BecbMa 3HAYUTENEH BOMIPOC, HACKOJIBKO JAeWCTBYillee
3aKOHOJATEIbCTBO 3alllMIAeT I[paBa IMpeAlpUHUMATENel B IpolLecce HX JHUIEH3UPOBaHUS;
MOJJICKUT M3YyYCHHI0 HAa HAyYHOM YPOBHE BBINOJHEHHE JIMLUEH3UMOHHBIX M Pa3peLIUTENIbHBIX
YCJIOBHM, HApYyIIEHWE M HAJ0KEHUE COOTBETCTBYIOIIEH OTBETCTBEHHOCTH. B nelcTByronieM
3aKOHOJATEIbCTBE €CTh OINpEJeNIEHHble MpoOeabl U, IO HaIleMy MHEHHUIO, HYXIaeTcs B
COBEpUICHCTBOBAHUU. B cTaThe H3yueHbl NPOTUBOPEUYMBBIE CTaTbU ACUCTBYIOIIMX B ['py3uu
3aKOHOB U HEIOCTaTKH UX MPAKTUYECKOTO PUMEHEHHUS.

The Law of Georgia on Licences and Permits was adopted on 24 June 2005, whereupon the
Law of Georgia on the Grounds for Licensing and Permitting of Entrepreneurial Activity was
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invalidated with immediate effect. As for the administrative liability for breach of licence
conditions, it is governed by the Law of Georgia on Administrative Offences.

According to the Law of Georgia on Licences and Permits, the decisions on issuance of
licence, refusal to issue or to revoke a licence [1, Article 10], as well as the decision on granting a
user licence by an auction [1, Article 18] constitute the administrative legal acts. Hence, the
protection of rights of licence seekers is ensured through the administrative legal proceedings. The
Law also establishes that arefusal of an administrative body to issue alicence must be grounded [1,
Article 10]. Furthermore, the Law specifically provides for the means of appeal of the refusal to
issue a licence to operate. It is noteworthy that according to the Law of Georgia on Licences and
Permits, in case of filing an administrative claim or appeal, the decision on issuance of a licence,
refusal to issue a licence or revoke a licence shall not be suspended unless decided otherwise by the
license issuing authority or the administrative body and/or the court, which is considering the claim
(appeal). [1, Article 23]

The requirement for seeking a licence or a permit appliesto any activity that is subject to the
State regulation and is associated with the elevated risk to human life or health, concerns the State
or public interests of high significance or involves the use of the State resources.

The Law of Georgia on Licences and Permits distinguishes two main types of licences. a
user licence and a licence to operate. A licence can be general or special. The Law of Georgia on
Licences and Permits, as currently in effect, recognizes 43 types of licences to operate 11 types of
user licence and 55 types of permits.

In the recent years, the procedures of licensing and permitting have undergone simplification
in Georgia. According to the Law, normally, the same simplified administrative procedure applies
to issuing a licence to operate, as prescribed by Chapter VII of the Law for obtaining a permit.
However, the public administrative procedure applies to issuing of certain types of licences to
operate as specifically defined in the Law. [1, Article 8]

The Law of Georgia on Licences and Permits defines a licence as the right to undertake
certain activity, granted to a person by an administrative authority through an administrative act,
subject to compliance with the conditions prescribed by the law. [1, Article 3] In our opinion, this
definition must be revised to reflect the 2005 amendment to the General Administrative Code of
Georgia, whereby “an administrative act” is referred to as “an administrative legal act.” We
therefore believe that the reference to “an administrative act” must be replaced by “an
administrative legal act” in the Law of Georgia on Licences and Permits.

Based on Article 21 of the Law of Georgia on Licences and Permits, the fulfilment of
licence conditions by a licence holder shall be monitored by the licence issuing authority.
According to Article 22.1 of the referenced Law, failure by the licence holder to comply with
licence conditions set by the law shall inflict a penalty upon the licence holder, pursuant to the rule
prescribed by the legislation. The amount of penalty shall be determined by the law. [1, Article 22]

Failure of the licence holder to comply with the licence conditions within the fixed term
shall cause tripling of the amount of penalty. This measure is legally supported by the provisions of
Article 36" of the Code of Georgia on Administrative Offences.

Article 22.3 of the Law of Georgia on Licences and Permits stipulates that if the licence
conditions have not been met by the licence holder by the expiry of the term set upon the imposition
of the tripled penalty, the amount of the imposed penalty shall be tripled again. [1, Article 22]

The regulator does not specify as to which amount shall be subject to tripling, although it is
assumed that the original penalty shall be tripled and then this amount shall again be tripled. We
believe that the Law is excessively stringent in this case.

Based on Article 22.4 of the Law of Georgia on Licences and Permits, if, notwithstanding
imposing of penalties, the licence holder fails to ensure fulfilment of licence conditions, the licence
issuing authority shall make decision to revoke a licence, while revocation of a licence means that
the decision on issuing a licence shall be rendered null and void in accordance with the provisions
of the General Administrative Code of Georgia

164



TeopernuHi i MPAKTHYHI ACIeKTH €KOHOMIKH Ta iHTeJeKTYaJbHol BJjacHocTi ' 2014 Bunvcek 1(10), Tom 2

In the instances specified in the Code of Administrative Offences of Georgia, a protocol of
an administrative offence shall be drafted, which shall then be reviewed by an authorized
administrative body. For instance, in the event of failure by a licence holder in the power sector to
fulfil the requirements set forth by the Georgian National Energy and Water Regulatory
Commission (GNERC), the protocol of administrative offence shall be drafted by the GNERC [2,
Article 228], whereupon, as prescribed by Article 228" of the Code of Administrative Offences of
Georgia, the case of administrative offence shall be heard by the GNERC at the public meeting
and the resolution [2, Article 267] shall be rendered within 7 days [2, Article 262]. We note an
inconsistency in the effective laws of Georgia, namely, according to the Code of Administrative
Offences of Georgia, an administrative body renders a resolution, while according to Article 5 of
the Law of Georgia on Electricity and Natural Gas, the legal acts rendered by the GNERC are
resolutions and decisions [3, Article 5]. The resolutions rendered by the GNERC are the normative
administrative legal acts, while the decisions are individual administrative legal acts. This implies
that the resolutions rendered on the cases of administrative offences are normative administrative
legal acts, which is incorrect, because the resolution rendered in relation to the administrative
offence is an individual administrative legal act by its meaning. We believe that the issue must be
further refined. It is possible that the document rendered on the case of administrative offence may
be referred to as “the decree” as suggested by the Draft Code of Administrative Offences. [4]

Also worthy of note is the rule of appeal of a decision on revocation of a licence, as
regulated by Article 23 of the Law of Georgia on Licences and Permits, whereby in case an
administrative claim or appea is filed, the decision on revocation of a licence shall not be
suspended, unless decided otherwise by the licence issuing authority or the administrative body
and/or the court considering the claim (appeal). [1, Article 23] The referenced article contradicts
with paragraph 5 of Chapter 2 of the Administrative Procedures Code of Georgia, which stipulates
that the court shall not admit a claim against an administrative body if the claimant has not used the
one-time opportunity of filing an administrative claim [5, paragraph 5, Chapter 2.], in line with the
procedure prescribed by the General Administrative Code of Georgia. The General Administrative
Code of Georgia, in particular, Article 178 thereof, states that a person may appeal to the court to
protect higher rights and freedoms, pursuant to the procedure prescribed by the General
Administrative Code of Georgia. [6, Article 178] It appears that under the Law of Georgia on
Licences and Permits, a person has the right to opt between the forms of appeal by either appealing
to a higher administrative body or to the court, while the General Administrative Code and
Administrative Procedures Code of Georgia clearly state that a person must appeal first to a higher
administrative body before appealing to the court. We believe that this inconsistency in the
legislation must be rectified. It is thought that the wording in the Law of Georgia on Licences and
Permits is of more democratic nature and provides more protection of a person’s rights and
freedoms, as compared to the administrative legislation. We therefore consider it appropriate that a
general rule of appeal of an administrative legal act should be amended and improved in the context
of protection of the rights of individuals.
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KarouoBi cioBa: Jlinensii Ta 703BosM, JIIEH3YBaHHS MIJIPUEMHULBKOI  JISTIBHOCTI,
aJMIHICTpaTHBHA BIMOBIIAIBHICTb.

KiaroueBble caoBa: JluueH3uu U paspellieHus, JHIEH3UPOBAaHHE MPEANPUHUMATEIbCKON
NeSITEeNIbHOCTH, a]MUHUCTPATUBHAS OTBETCTBEHHOCTb.
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