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Ïðàâîâå ðåãóëþâàííÿ â³äíîñèí
ùîäî ñòâîðåííÿ òà ðåàë³çàö³¿ ïðàâ íà
ðåçóëüòàò ³íòåëåêòóàëüíî¿ ä³ÿëüíîñò³
â ñôåð³ îõîðîíè çäîðîâ’ÿ ïåðåâàæíî
ëåæèòü ó ïîë³ ïàòåíòíîãî ïðàâà. Ùîäî
ìåõàí³çì³â îõîðîíè íîðìàìè àâòîð-
ñüêîãî çàêîíîäàâñòâà, òî íàé÷àñò³øå
âîíè ïîñ³äàþòü äðóãîðÿäíå ì³ñöå òà
ëèøàþòüñÿ ïîçà óâàãîþ íàóêîâö³â-äî-
ñë³äíèê³â. Íàòîì³ñòü, ó÷åíèì-ìåäèêàì
³íñòðóìåíò àâòîðñüêîãî ïðàâà º äîâîë³
çðó÷íèì, ÿê äëÿ çàõèñòó ñâî¿õ ìàéíî-
âèõ òà íåìàéíîâèõ ïðàâ ³íòåëåêòóàëü-
íî¿ âëàñíîñò³, òàê ³ äëÿ äîãîâ³ðíî¿
ôîðìè ¿õ ðåàë³çàö³¿. Ö³íí³ñòü àâòîð-
ñüêîãî äîðîáêó òàêèõ óêðà¿íñüêèõ
â÷åíèõ ÿê Ì. Àìîñîâ, Î. Äîâæåíêî,
Ä. Çàáîëîòíèé, À. Êàñüÿí, Â. Ô³ëàòîâ,
Ì. Ñòðàæåñêî, âàæêî ïåðåîö³íèòè, ³
ñàìå àâòîðñüêå çàêîíîäàâñòâî äàº
ìîæëèâ³ñòü íàëåæíèì ÷èíîì îõîðî-
íÿòè ¿õí³é íàóêîâèé äîðîáîê â³ä íå-
äîáðîñîâ³ñíîãî âèêîðèñòàííÿ. 

Ïðîòå òðàäèö³éíî â àâòîðñüêîìó
ïðàâ³ çì³ñòó òâîðó â³äâîäèòüñÿ äðóãî-
ðÿäíà ðîëü ³ ïåðåâàãà íàäàºòüñÿ
ôîðì³. Òàêî¿ ïîçèö³¿ äîòðèìóºòüñÿ
Å. Ãàâðèëîâ ó ñâî¿õ ÷èñëåííèõ ïðàöÿõ,
çîêðåìà «Àâòîðñêîå ïðàâî è ñîäåðæà-
íèå ïðîèçâåäåíèÿ» [1]. 

Òâîðè, ÿê é ³íø³ îá’ºêòè ³íòåëåêòó-
àëüíî¿ âëàñíîñò³, ñêëàäàþòüñÿ ç ôîðìè
òà çì³ñòó. Ñó÷àñíå óêðà¿íñüêå àâòîð-
ñüêå ïðàâî íå îõîðîíÿº çì³ñò òâîðó.
Öå ïîëîæåííÿ ïðÿìî çàô³êñîâàíî â
ï. 3 ñò. 8 Çàêîíó Óêðà¿íè «Ïðî àâòîð-
ñüêå ïðàâî òà ñóì³æí³ ïðàâà» [2]. Ïå-
ðåäáà÷åíà öèì Çàêîíîì ïðàâîâà îõî-
ðîíà ïîøèðþºòüñÿ ëèøå íà ôîðìó âè-
ðàæåííÿ òâîðó òà íå ïîøèðþºòüñÿ íà
áóäü-ÿê³ ³äå¿, òåîð³¿, ïðèíöèïè, ìåòî-
äè, ïðîöåäóðè, ïðîöåñè, ñèñòåìè, ñïî-
ñîáè, êîíöåïö³¿, â³äêðèòòÿ, íàâ³òü,
ÿêùî âîíè âèðàæåí³, îïèñàí³, ïîÿñíå-
í³, ïðî³ëþñòðîâàí³ ó òâîð³. Çàçíà÷åíà
íîðìà âèçíà÷àº åëåìåíòè òâîðó, íà
ÿê³ àâòîðñüê³ ïðàâà íå ïîøèðþþòüñÿ.
Öåé ïåðåë³ê º äîâîë³ ïîêàçîâèì. Á³ëü-
ø³ñòü äîñë³äíèê³â ïîãîäæóþòüñÿ, ùî
â öüîìó ïåðåë³êó íàâåäåíî ð³çí³ åëå-
ìåíòè ñàìå çì³ñòó òâîðó, íà ÿê³ àâòîð-
ñüê³ ïðàâà íå ïîøèðþþòüñÿ, çîêðåìà,
öå ³äå¿, â òîìó ÷èñë³, äîäàìî ìè â³ä
ñåáå, — íàóêîâ³.

Òâ³ð ñêëàäàºòüñÿ ³ç ñòðóêòóðíèõ
åëåìåíò³â. Îäí³ ç íèõ ñòîñóþòüñÿ
ôîðìè òâîðó, ³íø³ — éîãî çì³ñòó.
Òàê, ó òâîð³ õóäîæíüî¿ ë³òåðàòóðè äî
åëåìåíò³â ôîðìè íàëåæàòü: ìîâà (âîíà
ìîæå áóòè õóäîæíüî-âèðàçíîþ ÷è, íà-
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âïàêè, çá³äíåíîþ), õóäîæí³ îáðàçè,
ïîñë³äîâí³ñòü ðîçâèòêó ïîä³é, õàðàê-
òåðí³ ðèñè ãåðî¿â òîùî, à äî åëåìåíò³â
çì³ñòó — òåìà, ³äåÿ, ñþæåò, ìîðàëü
òà ³í. Ïðè öüîìó çì³ñò òâîðó çàâæäè
îá’ºêòèâîâàíèé ó ïåâíó ôîðìó âèðà-
æåííÿ. Ó òâîð³ íàóêîâî¿ ë³òåðàòóðè
åëåìåíòàìè ôîðìè º ìîâà, ïîñë³äîâ-
í³ñòü âèêëàäó, ëîã³÷í³ ëàíöþæêè
òîùî, à åëåìåíòàìè çì³ñòó — íàóêîâ³
³äå¿, çäîáóòêè, ïðîïîçèö³¿, ôàêòè.

ßê çàçíà÷àº Å. Ãàâðèëîâ, òà îáñòà-
âèíà, ùî áóäü-ÿêèé òâ³ð íàóêè, ë³òå-
ðàòóðè é ìèñòåöòâà ñêëàäàºòüñÿ ç³
ñòðóêòóðíèõ åëåìåíò³â, îäí³ ç ÿêèõ
íàëåæí³ äî ôîðìè òâîðó, à ³íø³ — äî
éîãî çì³ñòó, íå º ñïåöèô³÷íîþ ðèñîþ
òâîð³â ó ñôåð³ àâòîðñüêèõ ïðàâîâ³äíî-
ñèí. Öå çàãàëüíà ô³ëîñîôñüêà çàêîíî-
ì³ðí³ñòü: áóäü-ÿêèé îá’ºêò (ïðåäìåò,
ÿâèùå â ïðèðîä³ é ñóñï³ëüñòâ³) ñêëà-
äàºòüñÿ ç ôîðìè òà çì³ñòó. Ïðè öüîìó,
ç ïîãëÿäó ô³ëîñîô³¿, çì³ñò — öå âèçíà-
÷àëüíèé àñïåêò ö³ëîãî, ñóêóïí³ñòü
éîãî ÷àñòèí, à ôîðìà — ñïîñ³á ³ñíó-
âàííÿ òà âèðàæåííÿ çì³ñòó.

Ó ï³äñóìêó íàóêîâà ïîçèö³ÿ Å. Ãàâ-
ðèëîâà çâîäèòüñÿ äî òîãî, ùî òâîð÷³ñòü
º ï³çíàííÿ íîâîãî, à îòæå, ïðèçâîäèòü
äî íîâîãî ðåçóëüòàòó. Â³äïîâ³äíî äî
êîíöåïö³¿ Å. Ãàâðèëîâà, àâòîðñüêå
ïðàâî îõîðîíÿº ëèøå ò³ òâîð÷³ ðåçóëü-
òàòè, ÿê³ º íîâèìè íå ò³ëüêè äëÿ ñàìî-
ãî àâòîðà, àëå é äëÿ ³íøèõ îñ³á, îõîðî-
íÿþòüñÿ íå ëèøå îá’ºêòèâíî íîâ³ ðå-
çóëüòàòè, àëå é ò³, ÿê³ íå ìîæóòü áóòè
îòðèìàí³ ïðè ïàðàëåëüí³é òâîð÷îñò³, º
óí³êàëüíèìè òà íåïîâòîðíèìè. Êëþ÷î-
âèé âèñíîâîê êîíöåïö³¿ Å. Ãàâðèëîâà
çâîäèòüñÿ äî òîãî, ùî â³äõ³ä â³ä çà-
çíà÷åíîãî ïðèíöèïó íîâèçíè âèìàãàâ
áè âèçíàííÿ âñ³õ ïàðàëåëüíèõ òâîðö³â
ñï³âàâòîðàìè ÷è âèìàãàâ áè ðîçðîáêè
ìåõàí³çì³â ô³êñàö³¿ ïð³îðèòåòó äëÿ íà-
äàííÿ ïðàâà ëèøå ïåðøîìó àâòîðîâ³.
Íàòîì³ñòü, ñó÷àñíå àâòîðñüêå çàêîíî-
äàâñòâî òàêèõ ìåõàí³çì³â íå ì³ñòèòü.

Äîçâîëèìî ñîá³ âèñëîâèòè ïðè-
ïóùåííÿ, ùî êîíöåïö³ÿ Å. Ãàâðèëîâà
íå ñïðîìîæíà âðàõóâàòè îñîáëèâîñòåé
ïðèðîäè íàóêîâîãî òâîðó çàãàëîì, ³ ó

ñôåð³ îõîðîíè çäîðîâ’ÿ çîêðåìà. Êîí-
öåïö³ÿ Å. Ãàâðèëîâà íå ìàº íà ìåò³
âèÿâèòè, âèçíà÷èòè îñîáëèâ³ îçíàêè
ïðîöåñó äîñÿãíåííÿ íàóêîâîãî ðåçóëü-
òàòó, îá’ºêòèâîâàíîãî â íàóêîâîìó
òâîð³ áåçïîñåðåäíüî ó éîãî çì³ñò³. Âè-
äàºòüñÿ, ùî ìåòîþ Å. Ãàâðèëîâà º ââå-
äåííÿ ïðèäàòíîãî äëÿ âñ³õ âèïàäê³â
êîíöåïòà àáñîëþòíî¿ íåïîâòîðíîñò³
îá’ºêòà àâòîðñüêîãî ïðàâà ïðè ïàðà-
ëåëüí³é òâîð÷³é ä³ÿëüíîñò³. 

ßêùî ïîãîäèòèñÿ ç ï³äõîäîì ïðîôå-
ñîðà Å. Ãàâðèëîâà, òî ïîñòàº çàïèòàí-
íÿ: ìåõàí³çìàìè ÿêîãî ïðàâà ìàþòü
îõîðîíÿòèñÿ íàóêîâ³ òâîðè âèäàòíèõ
ë³êàð³â, ÿê³ ñïîñòåð³ãàëè î÷åâèäí³ ³
äëÿ ñâî¿õ êîëåã ïðîöåñè, ïðîòå ëèøå
äåÿê³ ç íèõ âèÿâèëèñÿ çäàòíèìè îïè-
ñàòè ¿õ òàê, ùî çì³ñò îïèñó íå âòðà÷àº
àêòóàëüíîñò³ äëÿ ñó÷àñíî¿ ìåäè÷íî¿
íàóêè? Íàâåäåìî ïðèêëàäè. Îôòîëü-
ìîëîã Ã. Øåãðåí îïèñàâ «Ñóõèé ñèí-
äðîì êåðàòîêîí’þíêòèâ³òà» (Ñèíäðîì
Øåãðåíà), ÿêèé, áåçïåðå÷íî, ñïîñòå-
ð³ãàâñÿ ïàðàëåëüíî ³ éîãî êîëåãàìè,
ùî ðîáèëè ñïðîáè îïèñàòè éîãî é äî
Ã. Øåãðåíà, ïðîòå ëèøå îïèñ îñòàííüî-
ãî óâ³éøîâ ó ìåäè÷íó íàóêîâó ë³òåðà-
òóðó é äàâ àâòîðñüêó íàçâó çàõâîðþ-
âàííþ. Íàóêîâ³ ðîáîòè Ã. Êâ³íêå, ùî
îïèñàâ òàêèé ïàòîëîã³÷íèé ñòàí ÿê
«Íàáðÿê Êâ³íêå» òà äàâ íàçâó öüîìó
íåáåçïå÷íîìó çàõâîðþâàííþ, òâîðè
Äæ. Ïàðê³íñîíà «Åñå ïðî òðåìòÿ÷èé
ïàðàë³÷», À. Àëüöãåéìåðà, Æ. Øàðêî
òà ³í. Ó íàâåäåíèõ ïðèêëàäàõ, î÷åâèä-
íî, ùî ôîðìà º âòîðèííîþ ùîäî çì³-
ñòó. Ïîêàçîâèì º ³ñòîðè÷íèé ôàêò: ó
ìåäè÷íó íàóêó ïîíÿòòÿ «Õâîðîáà
Ïàðê³íñîíà» áóëî ââåäåíî ôðàíöóçü-
êèì íåâðîëîãîì Æ. Øàðêî âæå ï³ñëÿ
ñìåðò³ Äæ. Ïàðê³íñîíà. Ó ñâî¿é ðîáîò³
Æ. Øàðêî çàçíà÷àº, ùî çà æèòòÿ íàó-
êîâèé äîðîáîê éîãî êîëåãè íå áóâ íà-
ëåæíî îö³íåíèé, çàãàëüíîâ³äîì³ ñèìï-
òîìè, ùî ñïîñòåð³ãàëèñÿ ³ îïèñóâàëè-
ñÿ ë³êàðÿìè íå îäíå ñòîë³òòÿ, ñàìå
Äæ. Ïàðê³íñîíîì áóëî íàóêîâî îá´ðóí-
òîâàí³ òà ñèñòåìàòèçîâàí³ [3]. Òàêà ïî-
âàãà äî àâòîðñüêîãî ïðàâà òà ïð³îðèòå-
òó êîëåãè º íåïîîäèíîêèì âèïàäêîì
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äîòðèìàííÿ ïðîôåñ³éíî¿ åòèêè ó ñôåð³
ìåäèöèíè. ²ç ñó÷àñíèõ ïðèêëàä³â —
ïðàö³ À. ×óïðèêîâà, Ð. Ãíàòþêà òà
Ì. Êóïðèêîâà «Àñèìåòð³ÿ ìîçêó ³ ë³-
âîðóê³ñòü» 2011 ðîêó,  äîâ³äíèê «Ìå-
äè÷í³ ³íñòðóìåíòè. Êëàñèô³êàö³ÿ ³
ïðèçíà÷åííÿ» [4].

Êîíöåïö³ÿ Å. Ãàâðèëîâà íå çàçíàâà-
ëà äî îñòàííüîãî ÷àñó ñåðéîçíî¿ êðèòè-
êè. Çâåðí³ìîñÿ äî ôóíäàìåíòàëüíî¿
ïðàö³ ïðîôåñîðà Î. Ñåðãººâà «Ïðàâî
³íòåëåêòóàëüíî¿ âëàñíîñò³ â Ðîñ³éñüê³é
Ôåäåðàö³¿» [5]. Íà æàëü, ó í³é ïîãëÿä
íà îáãîâîðþâàíó ïðîáëåìó âèÿâëÿºòü-
ñÿ âåëüìè  íåâèçíà÷åíèì: «Ó ë³òåðàòó-
ð³ ñïðàâåäëèâî çàçíà÷àºòüñÿ, ùî äëÿ
àâòîðñüêîãî ïðàâà âàæëèâèé íå ñò³ëü-
êè òâîð÷èé õàðàêòåð ä³ÿëüíîñò³,
ñê³ëüêè àíàëîã³÷íà îçíàêà ðåçóëüòàòó,
õî÷à, ìàáóòü, ñë³ä âèõîäèòè ç òîãî, ùî
ò³ëüêè òâîð÷à ä³ÿëüí³ñòü ìîæå ïðèçâå-
ñòè äî òâîð÷îãî ðåçóëüòàòó. Ïîêàçíè-
êîì òâîð÷îãî õàðàêòåðó òâîðó, íà
äóìêó á³ëüøîñò³ ðîñ³éñüêèõ ó÷åíèõ, º
éîãî íîâèçíà. Íîâèçíà ïðè öüîìó ðîç-
ãëÿäàºòüñÿ ÿê ñèíîí³ì îðèã³íàëüíî-
ñò³» (ïåð. àâò.).

ßêèé ð³âåíü íîâèçíè ìàº íà óâàç³
Î. Ñåðãººâ: íàéíèæ÷èé — äëÿ àâòîðà,
÷è íàéâèùèé — äëÿ âñüîãî ñóñï³ëü-
ñòâà? ×è áóëè á îðèã³íàëüíèìè ç ïî-
çèö³¿ êîíöåïö³¿ Å. Ãàâðèëîâà íàâåäåí³
âèùå íàóêîâ³ òâîðè â ñôåð³ ìåäèöè-
íè? ßê âèìîãà íîâèçíè íàóêîâîãî
òâîðó â ñôåð³ îõîðîíè çäîðîâ’ÿ ìîæå
áóòè âèïèñàíà (ç ïîçèö³¿ þðèäè÷íî¿
òåõí³êè) â àâòîðñüêîìó äîãîâîð³ çà-
ìîâëåííÿ? Íîâèçíà íà ïåâíèé ìîìåíò
÷è àáñîëþòíà óí³êàëüí³ñòü, íåïîâòîð-
í³ñòü? ×è ìîæíà ðîçãëÿäàòè ÿê îá’ºêò
àâòîðñüêîãî ïðàâà ðåçóëüòàò ³íòåëåêòó-
àëüíî¿ ä³ÿëüíîñò³, ðîáîòà íàä ÿêèì íå
áóëà òâîð÷îþ? [6]. Ìóñèìî âèçíàòè, ùî
ó ñâî¿é ðîáîò³ ö³ ïèòàííÿ Î. Ñåðãººâ
ëèøàº áåç ïîäàëüøèõ ðîç’ÿñíåíü.

Çàãàëîì, ÿê íàì çäàºòüñÿ, áóëî áè
ñïðàâåäëèâèì äîð³êíóòè ïðàâîâ³é íàóö³
îñòàíí³õ ðîê³â ó íåóâàæíîñò³ äî âèìîã,
ÿê³ âèñóâàþòü äî àâòîðñüêîãî ïðàâà
ñó÷àñí³ ôóíäàìåíòàëüí³ òà ïðèêëàäí³
íàóêîâ³ ðîçðîáêè. Ìîæëèâî, âàðòî àê-

òèâí³øå âåñòè äèñêóñ³þ ùîäî ðîçðîá-
êè òåîðåòè÷íîãî ï³ä´ðóíòÿ êîíöåïö³¿
àâòîðñüêîãî ïðàâà, êîòðå á áàçóâàëî-
ñÿ íà ïðîòèëåæíèõ äî êîíöåïö³¿
Å. Ãàâðèëîâà âèõ³äíèõ ïîëîæåííÿõ,
âèçíàþ÷è íàóêîâó ö³íí³ñòü ³ ðîëü
îñòàííüî¿ â àâòîðñüêîìó ïðàâ³ äðóãî¿
ïîëîâèíè ÕÕ ñòîë³òòÿ.

Âëàñí³ íàóêîâ³ ïåðåêîíàííÿ ñïîíó-
êàþòü ïðèºäíàòèñÿ äî ïîçèö³¿ Ì. Ëàá-
ç³íà, êîòðèé çíàõîäèòü ó ïîðÿäêó ðîç-
äóì³â Å. Ãàâðèëîâà ìåòîäîëîã³÷íó ïî-
ìèëêó, ÿêà ïîëÿãàº â òîìó, ùî
âèñíîâîê ïðî îçíàêè îõîðîíþâàíîãî
îá’ºêòà âèâîäÿòüñÿ ç ïðèéîì³â ³ ïðèí-
öèï³â éîãî îõîðîíè. Ïðîòå, çàçíà÷àº
Ì. Ëàáç³í, íå þðèäè÷í³ ïðèéîìè âè-
çíà÷àþòü, ÿêèé îá’ºêò ïîâèíåí îõîðî-
íÿòèñÿ, à, íàâïàêè, îá’ºêò é ³íòåðåñ,
ïðî îõîðîíó ÿêîãî ïîäáàâ çàêîíîäà-
âåöü, çóìîâëþþòü þðèäè÷í³ ïðèéîìè
òà ìåõàí³çìè éîãî îõîðîíè. Ó öüîìó
ñåíñ³, ÿê âèäàºòüñÿ, â ì³ðêóâàííÿõ
Å. Ãàâðèëîâà ïåðåñòàâëåí³ ïðè÷èíà òà
íàñë³äîê [7].

Ñïðàâä³, â á³ëüøîñò³ îá’ºêò³â àâòî-
ðñüêîãî ïðàâà îñîáèñò³ñòü òâîðöÿ ïðî-
ÿâëÿºòüñÿ â óñ³é ¿¿ óí³êàëüíîñò³, â ðå-
çóëüòàò³ ÷îãî éîãî òâîðè íàáóâàþòü
íåïîâòîðíîñò³. Öå çðîáèëî íåïîòð³á-
íèì äîòðèìàííÿ áóäü-ÿêèõ ôîðìàëü-
íîñòåé äëÿ âèíèêíåííÿ àâòîðñüêîãî
ïðàâà (ô³êñàö³þ ïð³îðèòåòó, ðåºñòðà-
ö³þ òîùî). Ïðîòå ÷è ìîæíà ñòâåðäæó-
âàòè, ùî ð³øåííÿ ïðî â³äìîâó â³ä ôîð-
ìàëüíîñòåé âèêëþ÷àº ç-ïîì³æ ïðàâî¿
îõîðîíè àâòîðñüêèì ïðàâîì îá’ºêòè,
ùî º î÷åâèäíèìè, ïîâòîðþâàíèìè,
ïðîòå º ðåçóëüòàòîì ³íòåëåêòóàëüíî¿
ä³ÿëüíîñò³ ¿õíüîãî àâòîðà, îñîáëèâî öå
ñòîñóºòüñÿ íàóêîâèõ òâîð³â ó ñôåð³
êë³í³÷íî¿ ìåäèöèíè? 

Âàæëèâèì º ïèòàííÿ, ÷è ïîäàëüøà
îá’ºêòèâ³çàö³ÿ ðåçóëüòàò³â íàóêîâî¿
ä³ÿëüíîñò³  íå ëèøå ó ôîðì³ íàóêîâèõ
òâîð³â (ìîíîãðàô³é, ñòàòåé òîùî), àëå
â³äòàê é ó â³äïîâ³äíèõ íîðìàòèâíèõ
àêòàõ (ïðîòîêîëàõ ë³êóâàííÿ â³äïîâ³ä-
íèõ íîçîëîã³é) ïîçáàâëÿº ¿õ ïðàâîâî¿
îõîðîíè â ðåæèì³ àâòîðñüêîãî ïðàâà?
Çâåðí³ìîñÿ äëÿ ïðèêëàäó äî òâîð³â çà-
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ñëóæåíîãî ë³êàðÿ Óêðà¿íè, àêàäåì³êà
Ì. Êàñüÿíà «Ìàíóàëüíà òåðàï³ÿ ïðè
îñòåîõîíäðîç³ õðåáòà», ùî çíàéøëà
ñâîº â³äîáðàæåííÿ ó ïåðøèõ «Ìåòî-
äè÷íèõ ðåêîìåíäàö³ÿõ ç ìàíóàëüíî¿
òåðàï³¿», çàòâåðäæåíèõ Ì³í³ñòåðñòâîì
îõîðîíè çäîðîâ’ÿ ÑÐÑÐ, ÷è äî ðîá³ò
Ë. Áóëàõîâî¿ øîäî íîâèõ ï³äõîä³â ä³-
àãíîñòóâàííÿ ñïàäêîâèõ ïñèõ³àòðè÷-
íèõ çàõâîðþâàíü «Êë³í³÷íà ãåíåòèêà
â ïñèõ³àòð³¿» òà ðîçðîáëåíèõ íåþ «Ìå-
òîä³â ë³êóâàííÿ ôåí³ëêåòîíóð³¿», ÿê³
çíàéøëè ñâîº â³äîáðàæåííÿ â Íàêàç³
Ì³í³ñòåðñòâà îõîðîíè çäîðîâ’ÿ ÑÐÑÐ
«Ïðî ìàñîâèé ñêðèí³íã òà áåçêîøòîâ-
íå ë³êóâàííÿ ôåí³ëêåòîíóð³¿». 

Ç îãëÿäó íà âèêëàäåíå âèùå, íàìè
ïîä³ëÿºòüñÿ ïîçèö³ÿ íàóêîâö³â, ÿê³
ââàæàþòü çà äîö³ëüíå çâåðíóòè óâàãó
íà «ñóñ³äí³é» ³íñòèòóò ³íòåëåêòóàëü-
íî¿ âëàñíîñò³ [7]. Âèäàºòüñÿ, ñüîãîäí³
ìè íåäîîö³íþºìî ñõîæ³ñòü ³ ïåðåîö³-
íþºìî â³äì³ííîñò³ àâòîðñüêîãî òà ïà-
òåíòíîãî ïðàâà.

Çíà÷íèé íàóêîâèé ðåçîíàíñ îòðèìà-
ëà ïîçèö³ÿ Ì. ×³æåíêà, êîòðèé âèõî-
äèòü ç òîãî, ùî ä³éñíî ³ñíóº éìîâ³ð-
í³ñòü ïîâòîðåííÿ ðåçóëüòàò³â òâîð÷îñò³,
ïðè÷îìó òåîðåòè÷íî íàâ³òü äîñèòü âå-
ëèêèõ ³ îá’ºìíèõ [8]. Ïðîòå àâòîðñüêå
ïðàâî ïîêëèêàíî îõîðîíÿòè êîæåí
òâîð÷èé äîðîáîê, à âèêëþ÷åííÿ ç îõî-
ðîíè òâîðó ç ïðè÷èíè òîãî, ùî îñòàí-
í³é âèïàäêîâî ïîâòîðèâ ³íøèé, îçíà÷à-
ëî á çàïåðå÷åííÿ àâòîðñüêîãî ïðàâà â
ö³ëîìó. Òèì ïà÷å, ùî ïðèíöèï îá’ºê-

òèâíî¿ íîâèçíè ïåðåäáà÷àº «çíàííÿ ïðî
âñ³ òâîðè çà âåñü ³ñòîðè÷íèé ïåð³îä
÷àñó ³ íà âñüîìó ³ñòîðè÷íîìó ïðîñòîð³,
à òàêèì çíàííÿì íå âîëîä³º í³õòî» [8].
Îòîæ Ì. ×³æåíîê ïðîïîíóº âèõîäèòè ç
íîâèçíè ñóá’ºêòèâíî¿ — ñòâîðåíèé òâ³ð
ìàº áóòè íåâ³äîìèì äëÿ àâòîðà òà áóòè
ðåçóëüòàòîì éîãî ³íäèâ³äóàëüíî¿ òâîð-
÷îñò³. Ùîäî àâòîðñüêîãî äîãîâîðó çà-
ìîâëåííÿ, òî î÷³êóâàíèé íàóêîâèé
ðåçóëüòàò ó ôîðì³ íàóêîâîãî òâîðó º
íåâ³äîìèì íà ìîìåíò óêëàäàííÿ é çà-
ìîâíèêîâ³, ³ àâòîðó. 

Îòæå, â ï³äñóìêó çàçíà÷èìî, ùî
îñîáëèâîñò³ ïðàâîâî¿ ïðèðîäè ïðåäìå-
òà àâòîðñüêîãî äîãîâîðó â ñôåð³ îõîðî-
íè çäîðîâ’ÿ ïîëÿãàº â ïåðâèííîñò³
çì³ñòó íàóêîâîãî òâîðó íàä éîãî ôîð-
ìîþ. Çàçíà÷èìî òàêîæ, ùî óñòàëåíèé
ïðàâîâèé êîíöåïò îõîðîíè àâòî-
ðñüêèì ïðàâîì ôîðìè, à íå çì³ñòó
òâîðó, ìàº áóòè ïåðåîñìèñëåíèé ç ïî-
çèö³¿ ð³âíîö³ííîñò³ öèõ õàðàêòåðè-
ñòèê äëÿ ïðàâà â êîíòåêñò³ îõîðîíè
òâîð³â íàóêè çàãàëîì, à â ìåäè÷í³é
íàóö³ çîêðåìà. Â³äñóòí³ñòü òàêîãî ïðà-
âîâîãî óð³âíîâàæåííÿ ðîáèòü àâòîð-
ñüêå ïðàâî íåäîñòàòíüî åôåêòèâíèì
³íñòðóìåíòîì îõîðîíè íàóêîâèõ òâî-
ð³â, ÿê³ â³äíåñåí³ äî êîëà éîãî îá’ºê-
ò³â ÷èííèì ì³æíàðîäíèì ³ íàö³îíàëü-
íèì çàêîíîäàâñòâîì. 
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Êàøèíöåâà À. Î íåîáõîäèìîñòè ïðàâîâîé îõðàíû àâòîðñêèì ïðàâîì ñîäåðæà-
íèÿ íàó÷íîãî ïðîèçâåäåíèÿ â ñôåðå ìåäèöèíû. Â ñòàòüå ðàññìàòðèâàþòñÿ âîïðîñû
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èçâåäåíèÿ íàä åãî ñîäåðæàíèåì â àâòîðñêîì ïðàâå. Àâòîðîì ïðåäëàãàåòñÿ ïåðåñìîò-
ðåòü òàêîé ïîäõîä â ïîëüçó çíà÷åíèÿ ïðàâîâîé îõðàíû ñîäåðæàíèÿ íàó÷íîãî ïðî-
èçâåäåíèÿ â ñôåðå ìåäèöèíû. 
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Oksana Kashyntseva. The necessity of the protection of the content of scientific
works in the field of medicine under the copyright law. The Legal regulation of rela-
tions in the sphere of creation and implementation of rights to results of intellectual
activity in the health care is mainly in the field of Patent Law. The legal instruments
of copyright usually occupy a secondary place beyond academics and researchers. In-
stead, the copyright law is has effective instruments to protect moral rights and intel-
lectual property rights.

Works of art as well as scientific works are consisting of the form and content.
Ukrainian Copyright Law does not protect the contents of the work. This provision is
directly recorded in p. 3. Art. 8 of the Law of Ukraine «Copyright and Related
Rights». Under the mentioned Law, legal protection extends only to expressions of the
work and does not extend to any ideas, theories, principles, methods, procedures,
processes, systems, methods, concepts, discoveries, even if they are expressed, de-
scribed, explained, illustrated in product.

However, there are structural elements in any works as the objects of Copyrights
Law. Some of them are relating to the form of the work, the others — to its content.
Thus, in art works the main role to express the form elements are playing the follow-
ings: language (it can be artistically expressive or rather lean), artistic images, sequence
of events, the characteristics of the characters, etc, and the elements of content — a
topic idea, intrigue, morals, etc. The content of the work is always objectifying in a
form of expression. Instead, in the scientific work the main role is playing by the form
of language elements, sequence of presentation, logical chains, etc., as the elements of
content — scientific ideas, achievements, scientific suggestions, facts, results of experi-
ments and etc.

We suppose that in recent years the legal science do not pay enough attention to the
development of legal instruments of copyright law to protect the content of scientific
works. We should actively lead a discussion on the development of the theoretical basis
of the concept of copyright which would base on the concept oppositive to the exiting
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one.  New concept of Copyright should develop the legal instruments for the protection
of the content of scientific works.

In fact, most copyright identity is manifested in the uniqueness, the works should
be uniqueness. In consequence of this it is unnecessary to follow any formalities for the
emergence of copyright (fixing priority, registration, etc.). However, if it can be ar-
gued that the decision to waive formalities in the sphere of copyright is a great
achievement of it.  However, such legal background of the protection of works in the
science, especially in the field of clinical medicine, could not satisfy authors of scien-
tific works and as a result they prefer the Patent Law which creates the conflict be-
tween the rights of patent owner and patient rights on the assessment to the medical
treatment. 

The other important legal question is whether further objectification of the results
of scientific activities not only in the form of scientific works (books, articles, etc.),
but also in treatment protocols of appropriate nosology (the lasts are the norms, ap-
proved be the Ministry of Health Care) deprives them of legal protection under the
Copyright Law. We share the position of scientists who consider it appropriate to draw
attention to the «neighboring» institute of intellectual property in the analysis of the
other. Unfortunately, we underestimate the similarities and differences overestimate
Copyright and Patent law. The lack of a legal balancing does Copyright protection not
effective tool of scientific works.

Keywords: copyright law, scientific works, content of the works, form of the works,
the legal protection of scientific works, medicine


