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Ó ñòàòò³ ðîçãëÿíóò³ ïèòàííÿ âñòàíîâëåííÿ îäíîð³äíîñò³ òà ñïîð³äíåíîñò³ ôàðìà-
öåâòè÷íèõ ïðåïàðàò³â ïðè ïðîâåäåíí³ ñóäîâèõ åêñïåðòèç òîðãîâåëüíèõ ìàðîê, íàâå-
äåíî âèçíà÷åííÿ ïîíÿòòÿ «ôàðìàöåâòè÷íà ïðîäóêö³ÿ», à òàêîæ îá´ðóíòîâàíî ïîëî-
æåííÿ ïðî òå, ùî íàëåæí³ñòü ôàðìàöåâòè÷íèõ ïðåïàðàò³â äî ë³êàðñüêèõ çàñîá³â,
ÿê³ â³äïóñêàþòüñÿ çà ðåöåïòîì, ïðè ³ñòîòí³é ñõîæîñò³ âëàñíèõ îçíàê ñëîâåñíèõ ïî-
çíà÷åíü, íå âèêëþ÷àº çì³øóâàííÿ òîâàðíèõ çíàê³â-êîíêóðåíò³â.

Êëþ÷îâ³ ñëîâà: ñóäîâà åêñïåðòèçà, òîðãîâåëüí³ ìàðêè

Îëåêñàíäð Äîðîøåíêî, 
çàñòóïíèê äèðåêòîðà ç åêñïåðòíî¿ ðîáîòè ÍÄ² 

³íòåëåêòóàëüíî¿ âëàñíîñò³ ÍÀÏðÍÓ, 
êàíäèäàò þðèäè÷íèõ íàóê

Âèð³øåííÿ çàçíà÷åíèõ çàäà÷ óñê-
ëàäíþºòüñÿ â³äñóòí³ñòþ âèçíà÷åííÿ
â ï³äçàêîííèõ íîðìàòèâíî-ïðàâîâèõ
àêòàõ ïîíÿòòÿ ñïîð³äíåíîñò³ òîâàð³â
(ïîñëóã), ïðèçíà÷åííÿì îäí³º¿ ÷è îáîõ
òîðãîâåëüíèõ ìàðîê äëÿ ðåöåïòóðíèõ
ôàðìàöåâòè÷íèõ ïðåïàðàò³â, à òàêîæ
íåâðàõóâàííÿì íåîáõ³äíîñò³ îö³íêè
âèÿâëåíèõ çá³ã³â ³ ðîçá³æíîñòåé âëàñ-
íèõ òîðãîâåëüíèõ ìàðîê ïðè ïðîâå-
äåíí³ åêñïåðòíèõ äîñë³äæåíü.

Òåðì³í «ñïîð³äíåí³ òîâàðè ³ ïîñëó-
ãè» ô³ãóðóº â ÷. 3 ñò. 6 Çàêîíó Óêðà¿íè
«Ïðî îõîðîíó ïðàâ íà çíàêè äëÿ òîâà-
ð³â ³ ïîñëóã» (íàäàë³ — Çàêîí) [1]:

«3. Íå ìîæóòü áóòè çàðåºñòðîâàí³
ÿê çíàêè ïîçíà÷åííÿ, ÿê³ º òîòîæíè-

Ó ñóäîâ³é ïðàêòèö³, ïîâ’ÿçàí³é ç ïî-
ðóøåííÿì ïðàâ ³íòåëåêòóàëüíî¿ âëàñ-
íîñò³, ïîì³òíå ì³ñöå çà ê³ëüê³ñòþ òà
ñêëàäí³ñòþ ïîñ³äàþòü ñïîðè, ïîâ’ÿçàí³
ç êîíêóðóâàííÿì ôàðìàöåâòè÷íèõ
òîðãîâåëüíèõ ìàðîê.

Îñíîâíèì ïèòàííÿì, ÿêå çâè÷àéíî
ñòàâèòüñÿ íà âèð³øåííÿ ñóäîâî¿ åêñ-
ïåðòèçè â òàêèõ ñïðàâàõ º ïèòàííÿ
ùîäî ñõîæîñò³ ïðîòèñòàâëåíèõ òîðãî-
âåëüíèõ ìàðîê äî ñòóïåíÿ çì³øóâàí-
íÿ. Äëÿ âèð³øåííÿ öüîãî ïèòàííÿ íå-
îáõ³äíî âèð³øèòè ùîíàéìåíøå äâ³
åêñïåðòí³ çàäà÷³: 1) âñòàíîâèòè ñïî-
ð³äíåí³ñòü (îäíîð³äí³ñòü) òîâàð³â, ñòî-
ñîâíî ÿêèõ çàðåºñòðîâàí³ òîðãîâåëüí³
ìàðêè-êîíêóðåíòè; 2) âèÿâèòè îá’ºê-
òèâí³ âëàñí³ îçíàêè (ôîíåòè÷í³, ãðà-
ô³÷í³, ñåìàíòè÷í³) äîñë³äæóâàíèõ
ìàðîê, âñòàíîâèòè çá³ãè òà ðîçá³æíî-
ñò³ öèõ îçíàê ïðè ïîð³âíÿëüíèõ äî-
ñë³äæåííÿõ ³ íàäàòè âèÿâëåíèì çá³ãàì
òà ðîçá³æíîñòÿì îö³íêó ùîäî ¿õíüî¿
ñóòòºâîñò³ äëÿ âèð³øåííÿ åêñïåðòíî¿
çàäà÷³.

Ãðèãîð³é Ïðîõîðîâ-Ëóê³í,
çàâ³äóâà÷ â³ää³ëó óçàãàëüíåííÿ åêñïåðòíî¿ òà ñóäîâî¿
ïðàêòèêè ÍÄ² ³íòåëåêòóàëüíî¿ âëàñíîñò³ ÍÀÏðÍ
Óêðà¿íè, êàíäèäàò þðèäè÷íèõ íàóê

ÀÊÒÓÀËÜÍ² ÏÈÒÀÍÍß ÑÓÄÎÂÎ¯
ÅÊÑÏÅÐÒÈÇÈ 
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Ã. Ïðîõîðîâ-Ëóê³í, Î. Äîðîøåíêî

ìè àáî ñõîæèìè íàñò³ëüêè, ùî ¿õ
ìîæíà ñïëóòàòè ç: 

çíàêàìè, ðàí³øå çàðåºñòðîâàíèìè
÷è çàÿâëåíèìè íà ðåºñòðàö³þ â Óêðà¿-
í³ íà ³ì’ÿ ³íøî¿ îñîáè äëÿ òàêèõ
ñàìèõ àáî ñïîð³äíåíèõ ç íèìè òîâàð³â
³ ïîñëóã…». 

Ïðîòå òëóìà÷åííÿ öüîãî òåðì³íà
â³äñóòíº à Ïðàâèëàõ ñêëàäàííÿ, ïî-
äàííÿ òà ðîçãëÿäó çàÿâêè íà âèäà÷ó
ñâ³äîöòâà Óêðà¿íè íà çíàê äëÿ òîâàð³â
³ ïîñëóã (íàäàë³ — Ïðàâèëà) [2], ùî
çóìîâëþº â äåÿêèõ âèïàäêàõ â³äìîâè
åêñïåðò³â ó âèð³øåíí³ ïèòàííÿ ùîäî
ñïîð³äíåíîñò³ òîâàð³â àáî ï³äì³íó äî-
ñë³äæåííÿ ñïîð³äíåíîñò³ äîñë³äæåí-
íÿì îäíîð³äíîñò³ òîâàð³â.

Äëÿ âèçíà÷åííÿ ïîíÿòòÿ ñïîð³äíå-
íîñò³ òîâàð³â (ïîñëóã) ³ éîãî ñï³ââ³äíî-
øåííÿ ç ïîíÿòòÿì îäíîð³äíîñò³ òîâà-
ð³â çâåðíåìîñÿ äî òëóìà÷íèõ ñëîâíè-
ê³â. Òàê, çã³äíî ç òëóìà÷íèì ñëîâíèêîì
ñó÷àñíî¿ óêðà¿íñüêî¿ ìîâè:

«ÑÏÎÐ²ÄÍÅÍÈÉ, -à, -å. 1. Ïîâ’ÿçà-
íèé ñï³ëüí³ñòþ ïîõîäæåííÿ. // ßêèé
ìàº ñï³ëüíó ïðè÷èíó. 2. ïåðåí. Áëèçü-
êèé, ñõîæèé ç êèì-, ÷èì-íåáóäü çà ÿêî-
ñòÿìè, îçíàêàìè ³ ò. ³í. // Â³äïîâ³äíèé,
áëèçüêèé êîìó-, ÷îìó-íåáóäü, ñï³âçâó÷-
íèé ç íèì. ** Ñïîð³äíåí³ ñëîâà — ñëîâà
ç òèì ñàìèì êîðåíåì, ùî îá’ºäíàí³ â
ñëîâîòâ³ðíå ãí³çäî ³ º ñåìàíòè÷íî òà
ìîðôåìíî ïîâ’ÿçàíèìè» [3].

Îòæå, ïîíÿòòÿ ñïîð³äíåíîñò³ îõîï-
ëþº øèðîêå êîëî îçíàê îá’ºêò³â, ÿê³
ìîæóòü áóòè ñõîæèìè ÿê âíàñë³äîê
ñï³ëüíîñò³ ïîõîäæåííÿ ÷è ä³¿ îäíîð³ä-
íèõ ôàêòîð³â, òàê ³ âíàñë³äîê ³íøèõ
ïðè÷èí, çîêðåìà é ñõîæîñò³ â³äíî-
øåíü (ñï³ââ³äíîøåíü) ì³æ îá’ºêòàìè.

Çã³äíî ç òëóìà÷íèì ñëîâíèêîì ñó-
÷àñíî¿ óêðà¿íñüêî¿ ìîâè: 

«ÎÄÍÎÐ²ÄÍÈÉ, -à, -å. 1. ßêèé íà-
ëåæèòü äî òîãî ñàìîãî ðîäó, ðîçðÿäó,
õàðàêòåðèçóºòüñÿ îäíàêîâèìè ðèñà-
ìè, îçíàêàìè. ** Îäíîð³äí³ ÷ëåíè ðå-
÷åííÿ — ÷ëåíè ðå÷åííÿ, ÿê³ âèêîíó-
þòü îäíàêîâó ñèíòàêñè÷íó ôóíêö³þ
ùîäî ñï³ëüíîãî äëÿ íèõ ÷ëåíà, ç ÿêèì
âîíè ãðàìàòè÷íî çâ’ÿçàí³. 2. ßêèé
ìàº îäíàêîâèé ñêëàä, îäíàêîâ³ âëà-

ñòèâîñò³ â óñ³õ ñâî¿õ ÷àñòèíàõ. ** Îä-
íîð³äíèé õîð — õîð, äî ñêëàäó ÿêîãî
âõîäÿòü ëèøå îäíîð³äí³ ãîëîñè (äèòÿ-
÷³, ÷îëîâ³÷³ àáî æ³íî÷³)» [3]. 

Ïîð³âíÿííÿ âèùåíàâåäåíèõ ïîíÿòü
ñâ³ä÷èòü ïðî òå, ùî çì³ñò ïîíÿòòÿ
«ñïîð³äíåí³», çàñòîñîâóâàíîãî â Çàêî-
í³, â³äð³çíÿºòüñÿ â³ä çì³ñòó ïîíÿòòÿ
«îäíîð³äíèé», çàñòîñîâàíîãî ó Ïðàâè-
ëàõ. Ïðè öüîìó, ÿêùî äëÿ õàðàêòåðè-
ñòèêè «îäíîð³äíîñò³» âèêîðèñòîâó-
ºòüñÿ ïîíÿòòÿ «îäíàêîâ³ îçíàêè», òî
äëÿ õàðàêòåðèñòèêè «ñïîð³äíåíîñò³» —
ïîíÿòòÿ «ñõîæ³ îçíàêè».

Òîæ, ïðè âñòàíîâëåíí³ îäíîð³äíî-
ñò³ âèçíà÷àºòüñÿ ïðèíàëåæí³ñòü òîâà-
ð³â äî îäíîãî ðîäó (âèäó), òîáòî äî
òàêî¿ ìíîæèíè îá’ºêò³â, ó ìåæàõ ÿêî¿
êîæåí îá’ºêò ìàº îçíàêè, ùî îáîâ’ÿç-
êîâî âëàñòèâ³ âñ³ì ³íøèì îá’ºêòàì,
íàëåæíèì äî ö³º¿ ìíîæèíè. Ç ïîãëÿäó
òåîð³¿ ñóäîâî¿ åêñïåðòèçè â öüîìó âè-
ïàäêó éäåòüñÿ ïðî ðîäîâó (ãðóïîâó)
ïðèíàëåæí³ñòü.

²íøîþ º ñèòóàö³ÿ ç³ âñòàíîâëåííÿì
ñïîð³äíåíîñò³. ßê çàçíà÷àëîñÿ, ñïîð³ä-
íåíèìè º îá’ºêòè, ùî ìàþòü ñõîæ³,
áëèçüê³ òà íå îáîâ’ÿçêîâî àáñîëþòíî
îäíàêîâ³ çà çì³ñòîì îçíàêè. Òîæ, ïî-
íÿòòÿ «ñïîð³äíåíèé» îõîïëþº ïîíÿòòÿ
«îäíîð³äíèé», àëå íå îáìåæóºòüñÿ
îñòàíí³ì. Â³äïîâ³äíî, êîëî îçíàê, ÿê³
ï³äëÿãàþòü äîñë³äæåííþ ïðè âñòàíîâ-
ëåíí³ ñïîð³äíåíîñò³, ìîæå áóòè ìåí-
øèì, àí³æ ïðè âñòàíîâëåíí³ îäíîð³äíî-
ñò³, ùî çóìîâëåíî çàêîíîì çâîðîòíîãî
â³äíîøåííÿ ì³æ îá’ºìàìè ³ çì³ñòàìè
ïîíÿòü, ÿêèé ïîëÿãàº â òîìó, ùî ÷èì
ìåíøå ³íôîðìàö³¿ ïðî ïðåäìåòè ì³-
ñòèòüñÿ â ïîíÿòò³, òèì øèðøèé êëàñ
ïðåäìåò³â ³ á³ëüø íåâèçíà÷åíèé éîãî
îáñÿã, ³, íàâïàêè, ÷èì á³ëüøå ³íôîðìà-
ö³¿ ì³ñòèòüñÿ â ïîíÿòò³, òèì ìåíøå é
á³ëüø âèçíà÷åíå êîëî îõîïëþâàíèì
íèì îá’ºêò³â.

Ïðè äîñë³äæåíí³ ñïîð³äíåíîñò³ òî-
âàð³â íåîáõ³äíî áðàòè äî óâàãè ¿õí³é
âèä, ïîòðåáè, ÿê³ âîíè çàäîâîëüíÿþòü,
ñïîñ³á âèêîðèñòàííÿ, êîìåðö³éí³ êà-
íàëè ðåàë³çàö³¿, çâè÷í³ äëÿ ñïîæèâà-
÷³â äæåðåëà ïîõîäæåííÿ òàêèõ òîâà-
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ð³â òà çâè÷àéí³ ì³ñöÿ ïðîäàæó (ìàãà-
çèíè, ñóïåðìàðêåòè, àïòåêè òîùî), à
òàêîæ âèçíà÷èòè ïðèíöèïîâó ³ìîâ³ð-
í³ñòü âèíèêíåííÿ ó ñïîæèâà÷à
óÿâëåííÿ ïðî ïîõîäæåííÿ öèõ òîâàð³â
ç îäíîãî êîìåðö³éíîãî äæåðåëà.

Ïðè åêñïåðòèç³ ôàðìàöåâòè÷íèõ
òîðãîâåëüíèõ ìàðîê íåîáõ³äíèé ìàê-
ñèìàëüíî ñóðîâèé ï³äõ³ä, àäæå çì³øó-
âàííÿ òàêèõ ìàðîê ³, â³äïîâ³äíî, âè-
ðîá³â, ÿê³ ìàðêóþòüñÿ íèìè, ìîæå
ìàòè íåáåçïå÷í³ íàñë³äêè äëÿ çäîðîâ’ÿ
÷è æèòòÿ ëþäèíè.

Ç ïîçèö³é òåîð³¿ ³äåíòèô³êàö³¿ òà
ëîã³êè, äîñë³äæåííÿ ç³ âñòàíîâëåííÿ
ñïîð³äíåíîñò³ òîâàð³â — öå âèçíà÷åí-
íÿ ñï³ââ³äíîñíîñò³ ïîíÿòü, ÿêèìè ïî-
çíà÷àþòüñÿ òîâàðè òà ¿õí³ ðîäè (âèäè,
ï³äâèäè). Ïðè öüîìó íåîáõ³äíî çâåðòà-
òè óâàãó íà òàêå. 

Ïîíÿòòÿ — öå âèùà ôîðìà äóìêè,
ùî â³äîáðàæóº ñóòí³ñòü îá’ºêòà (ïðåä-
ìåòó) ÷è êëàñó îá’ºêò³â (ïðåäìåò³â).
Ì³æ ïîíÿòòÿìè ³ñíóþòü ïåâí³ ñï³ââ³ä-
íîøåííÿ.

Òàê, «ðîäîâå ïîíÿòòÿ ïîçíà÷àº øè-
ðîêèé êëàñ ïðåäìåò³â, îá’ºäíàíèõ çà-
ãàëüíîþ îçíàêîþ. Îçíàêè, ÿê³ âè-
îêðåìëþþòü âèçíà÷åíå êîëî ïðåäìåò³â
(âèä) ó ìåæàõ öüîãî á³ëüø øèðîêîãî
êëàñó, ìàþòü íàçâó âèäîâèõ» [4]. Ðî-
äîâå ïîíÿòòÿ âèçíà÷àºòüñÿ òàêîæ
òàêèì ÷èíîì: «Ðîäîâå ïîíÿòòÿ — ïî-
íÿòòÿ, ÿêå âèðàæàº ñóòòºâ³ îçíàêè
êëàñó ïðåäìåò³â, ùî º ðîäîì ÿêèõ-íå-
áóäü âèä³â. Íàïðèêëàä, ïîíÿòòÿ «ñòî-
ëîâèé ïðèáîð» º ðîäîâèì ïîíÿòòÿì ïî
â³äíîøåííþ äî ïîíÿòòÿ «ëîæêà» [6].

«Âèäîâå ïîíÿòòÿ — ïîíÿòòÿ, ùî
áåçïîñåðåäíüî âõîäèòü äî ñêëàäó ³í-
øîãî, á³ëüø çàãàëüíîãî (ðîäîâîãî) ïî-
íÿòòÿ» [5]. ßêùî ç îáñÿãó ïîíÿòòÿ âè-
ä³ëÿºòüñÿ ëîã³÷íèé ï³äêëàñ, öå ïîíÿò-
òÿ íàçèâàþòü ðîäîâèì, àáî ðîäîì.
Ïîíÿòòÿ, îáñÿã ÿêîãî âèä³ëÿºòüñÿ ç
îáñÿãó ðîäîâîãî ïîíÿòòÿ, íàçèâàºòüñÿ
âèäîâèì, àáî âèäîì [6]. 

Ó Íîâîìó òëóìà÷íîìó ñëîâíèêó ñó-
÷àñíî¿ óêðà¿íñüêî¿ ìîâè âèçíà÷åíî:

«âèäîâèé, -à, -å. Ñòîñ. äî âèäó (äèâ.
âèä2)».

«âèä2, <...> 2. Ï³äðîçä³ë, ùî îá’ºä-
íóº ðÿä ïðåäìåò³â, ÿâèù, çà ñï³ëüíè-
ìè îçíàêàìè ³ âõîäèòü äî ñêëàäó çà-
ãàëüí³øîãî âèùîãî ðîçä³ëó — ðîäó».

«ð³ä, <...> 5. ëîã. Ïîíÿòòÿ, ùî
âêëþ÷àº â ñåáå ðÿä ìåíø çàãàëüíèõ,
âèäîâèõ ïîíÿòü».

«ðîäîâèé, <...> Ïîâ’ÿçàíèé ³ç íà-
ëåæí³ñòþ äî ïåâíîãî ðîäó» [7].

Îòæå, ïîíÿòòÿ ñïîð³äíåíîñò³ ïåðåä-
áà÷àº ³ñíóâàííÿ ïåâíèõ îá’ºêòèâíèõ
çâ’ÿçê³â ³ â³äíîøåíü ì³æ îá’ºêòàìè,
âèÿâëåííÿ ÿêèõ óòâîðþº äîñòàòíþ
ï³äñòàâó äëÿ êîíñòàòàö³¿ ñïîð³äíåíîñò³
òîâàð³â, íåçâàæàþ÷è íà ¿õ íàëåæí³ñòü
äî ð³çíèõ òîâàðíèõ ãðóï. Íàïðèêëàä,
òàêèé òîâàð, ÿê îááèâí³ òêàíèíè, º
ñïîð³äíåíèì ç òîâàðîì «ìåáë³», àäæå
ïðèíàéìí³ ó ÷àñòèí³ ìåáë³â, à ñàìå —
ó ì’ÿêèõ ìåáëÿõ, òàê³ òêàíèíè âèêî-
ðèñòîâóþòüñÿ. Òîæ, ïðè äîñë³äæåííÿõ
ùîäî ñïîð³äíåíîñò³ òîâàð³â ñë³ä çâà-
æàòè íå ò³ëüêè íà ïîãëèíàííÿ îäíèõ
ïîíÿòü ³íøèìè, àëå é íà ïåðåõðåùåí-
íÿ ïîíÿòü.

Îäí³ºþ ç îçíàê ñïîð³äíåíîñò³ òîâàð³â
º óìîâè ¿õ ðåàë³çàö³¿. Íàïðèêëàä, òîâàð
«âçóòòÿ» ÷àñòî ñóïðîâîäæóºòüñÿ â òîð-
ã³âë³ çàñîáàìè äëÿ éîãî ÷èùåííÿ, ïîë³-
ðóâàííÿ òà ³í. Ïðè öüîìó î÷åâèäíî, ùî
ö³ òîâàðè íå º îäíîð³äíèìè çà ìàòåð³à-
ëàìè, ç ÿêèõ âîíè âèãîòîâëåí³. Âàðòî
òàêîæ çâåðíóòè óâàãó, ùî äëÿ âèðîá³â,
ÿê³ ðåàë³çóþòüñÿ ÷åðåç ðîçäð³áíó ìåðå-
æó, íåáåçïåêà çì³øóâàííÿ òîðãîâåëü-
íèõ ìàðîê çíàê³â âèùà, í³æ äëÿ âèðî-
á³â, ÿê³ ïîøèðþþòüñÿ çà äîãîâîðàìè.

Îäí³ºþ ³ç ñèòóàö³é, ùî òðàïëÿþòüñÿ
ó ïðàêòèö³ âèð³øåííÿ ñïîð³â ùîäî ôàð-
ìàöåâòè÷íèõ òîðãîâåëüíèõ ìàðîê-êîí-
êóðåíò³â, º ñèòóàö³ÿ, êîëè îäíà òîðãî-
âåëüíà ìàðêà çàðåºñòðîâàíà ñòîñîâíî
øèðîêîãî êîëà òîâàð³â, à äðóãà — ùîäî
äîñèòü âóçüêî¿ ãðóïè ë³êàðñüêèõ çàñî-
á³â, ÿê³ äî òîãî æ, â³äïóñêàþòüñÿ âè-
íÿòêîâî çà ðåöåïòîì.

Íàïðèêëàä, ïðîòèñòàâëåí³ òîðãî-
âåëüí³ ìàðêè çàðåºñòðîâàí³ ùîäî òîâà-
ð³â 5 êëàñó ÌÊÒÏ, îäíà — ñòîñîâíî
òîâàð³â «ôàðìàöåâòè÷í³ ïðîäóêòè», à
äðóãà — «ïðîòèïóõëèíí³ çàñîáè».
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1 Ó îðèã³íàë³: «Pharmaceutical products — more commonly known as medicines or drugs — are a
fundamental component of both modern and traditional medicine. It is essential that such prod-
ucts are safe, effective, and of good quality, and are prescribed and used rationally».
2 Ó îðèã³íàë³: «PHARMACEUTICAL PRODUCT A pharmaceutical product is a unique product
defined by its active pharmaceutical ingredient, the strength of the active pharmaceutical ingre-
dient, its pharmaceutical form and route of administration. [In: ICH Consensus Guideline Re-
leased for Consultation on 10 May 2005, at: http://www.fda.gov/downloads/Drugs/ Guidance-
ComplianceRegulatoryInformation/Guidances/UCM073307.pdf]»
3 Ó îðèã³íàë³: «(Pharmaceutical product Any medicine intended for human use, presented in its
finished dosage form that is subject to control by pharmaceutical legislation (registered). A pro-
duct may be sold under a brand name (e.g. Valium) or under the generic name (e.g. diazepam)».

Äëÿ âèð³øåííÿ ïèòàííÿ ñòîñîâíî
ñïîð³äíåíîñò³ ÷è íåñïîð³äíåíîñò³ çà-
çíà÷åíèõ òîâàð³â ñïî÷àòêó íåîáõ³äíî
âèçíà÷èòè ñï³ââ³äíîøåííÿ ïîíÿòü
«ôàðìàöåâòè÷í³ ïðîäóêòè» òà «ïðîòè-
ïóõëèíí³ ïðåïàðàòè».

Ó Çàêîí³ Óêðà¿íè «Ïðî ë³êàðñüê³ çà-
ñîáè» [8] âèçíà÷åííÿ ïîíÿòòÿ «ôàðìà-
öåâòè÷í³ ïðîäóêòè» â³äñóòíº. Â³äñóòíº
âèçíà÷åííÿ öüîãî ïîíÿòòÿ é ó Ïî-
ðÿäêó ðîçðîáëåííÿ, óçãîäæåííÿ, ïðè-
éíÿòòÿ, îáë³êó, çàñòîñóâàííÿ, ïåðå-
ãëÿäó, âíåñåííÿ çì³í ³ âèçíàííÿ òàêè-
ìè, ùî âòðàòèëè ÷èíí³ñòü äåðæàâíèõ
ñòàíäàðò³â Ì³í³ñòåðñòâà îõîðîíè çäî-
ðîâ’ÿ Óêðà¿íè, ðîçðîáëåííÿ ³ çàñòîñó-
âàííÿ òåõí³÷íèõ ðåãëàìåíò³â òà ïðîâå-
äåííÿ ïðîöåäóð îö³íêè â³äïîâ³äíîñò³ ó
ñôåð³ ñòâîðåííÿ, äåðæàâíî¿ ðåºñòðà-
ö³¿, âèðîáíèöòâà, êîíòðîëþ ÿêîñò³ òà
òîðã³âë³ ë³êàðñüêèìè çàñîáàìè, ÿêèé
áóâ çàòâåðäæåíèé Íàêàçîì Ì³í³-
ñòåðñòâà îõîðîíè çäîðîâ’ÿ Óêðà¿íè
«Ïðî çàïðîâàäæåííÿ ïîðÿäêó ñòàí-
äàðòèçàö³¿ ôàðìàöåâòè÷íî¿ ïðîäóêö³¿»
â³ä 18.12.2007 ðîêó ¹ 840. Ïîòð³áíî
çàçíà÷èòè, ùî ç íàçâ Ïîðÿäêó òà Íà-
êàçó âèïëèâàº, ùî ïîíÿòòÿ «ôàðìà-
öåâòè÷íà ïðîäóêö³ÿ» òà «ë³êàðñüê³ çà-
ñîáè» º òîòîæíèìè [9].

Íà ñàéò³ Âñåñâ³òíüî¿ îðãàí³çàö³¿
çäîðîâ’ÿ íàâåäåíå òàêå âèçíà÷åííÿ ïî-
íÿòòÿ «ôàðìàöåâòè÷íà ïðîäóêö³ÿ»:

«Ôàðìàöåâòè÷íà ïðîäóêö³ÿ —
á³ëüø â³äîìà ÿê ë³êàðñüê³ çàñîáè ÷è
ìåäèêàìåíòè — º îäíèì ç îñíîâíèõ
êîìïîíåíò³â ÿê ñó÷àñíî¿, òàê ³ òðàäè-
ö³éíî¿ ìåäèöèíè. Äóæå âàæëèâî,
ùîáè òàê³ ïðîäóêòè áóëè áåçïå÷íèìè,
åôåêòèâíèìè, äîáðî¿ ÿêîñò³, òà ùîá

âîíè ïðèçíà÷àëèñÿ é âèêîðèñòîâóâà-
ëèñÿ ðàö³îíàëüíî»1 [11].

Ó ôàðìàöåâòè÷íèõ ãëîñàð³ÿõ íà-
äàþòüñÿ òàê³ âèçíà÷åííÿ ïîíÿòòÿ ôàð-
ìàöåâòè÷íîãî ïðîäóêòó: «Ôàðìàöåâ-
òè÷íèé ïðîäóêò — öå óí³êàëüíèé ïðî-
äóêò, ÿêèé âèçíà÷àºòüñÿ çà éîãî
àêòèâíèì ôàðìàöåâòè÷íèì ³íãðåä³ºí-
òîì, âì³ñòîì éîãî àêòèâíîãî ôàðìà-
öåâòè÷íîãî ³íãðåä³ºíòà â ë³êàðñüê³é
ôîðì³, éîãî ôàðìàöåâòè÷íîþ ôîðìîþ
òà ñïîñîáîì ââåäåííÿ2 [10].

«Ôàðìàöåâòè÷íèé ïðîäóêò. Áóäü-
ÿê³ ë³êè, ïðèçíà÷åí³ äëÿ âèêîðèñòàí-
íÿ ëþäèíîþ, ïðåäñòàâëåíèé â éîãî ãî-
òîâ³é ë³êàðñüê³é ôîðì³, ùî º îá’ºêòîì
êîíòðîëþ ç áîêó ôàðìàöåâòè÷íî¿ çà-
êîíîäàâñòâà (çàðåºñòðîâàíèé). Ïðî-
äóêò ìîæå áóòè ïðîäàíèé ï³ä òîðãî-
âîþ ìàðêîþ (íàïðèêëàä, Âàë³óì) àáî
ï³ä çàãàëüíîþ íàçâîþ (íàïðèêëàä, ä³à-
çåïàì)»3 [11].

Ó íàâåäåíîìó âèùå çíà÷åíí³ ïîíÿò-
òÿ «ôàðìàöåâòè÷íèé ïðîäóêò» âèêî-
ðèñòîâóºòüñÿ é ó Ôàðìàöåâòè÷í³é åí-
öèêëîïåä³¿ ó ñòàòò³ «Òåõíîëîã³÷íèé
ðåãëàìåíò»: «Ò.ð. ïîøèðþºòüñÿ íà âè-
ðîáíèöòâî êîíêðåòíîãî ë³êàðñüêîãî
ïðåïàðàòó â óìîâàõ, ïðîäèêòîâàíèõ
òåõí³÷íèì ðåãëàìåíòîì. Ä³ÿ Ò.ð.
îõîïëþº ï³äãîòîâêó âèðîáíè÷èõ (ëàáî-
ðàòîðíèõ, äîñë³äíî-ïðîìèñëîâèõ ³ ïðî-
ìèñëîâèõ) ïðèì³ùåíü ³ ïåðñîíàëó äî
ðîáîòè; ñòâîðåííÿ íåîáõ³äíèõ ñàí³-
òàðíî-ã³ã³ºí³÷íèõ óìîâ âèðîáíèöòâà;
âèêîíàííÿ âèìîã, ïîâ’ÿçàíèõ ç îõî-
ðîíîþ ïðàö³, òåõí³êîþ áåçïåêè, ïî-
æåæíîþ áåçïåêîþ, îõîðîíîþ íàâêî-
ëèøíüîãî ñåðåäîâèùà; êâàë³ô³êîâàíó
åôåêòèâíó åêñïëóàòàö³þ óñòàòêóâàí-



íÿ, ùî ãàðàíòóº îäåðæàííÿ ôàðìàöåâ-
òè÷íîãî ïðîäóêòó â³äïîâ³äíî äî âèìîã
ÀÍÄ. Ò.ð. âèðîáíèöòâà õ³ì³êî-ôàðìà-
öåâòè÷íî¿ ïðîäóêö³¿ âèêîðèñòîâóþòü
ÿê îñíîâíèé òåõíîëîã³÷íèé äîêóìåíò
ïðè: ï³äãîòîâö³ ôàðìàöåâòè÷íî¿ ïðî-
äóêö³¿ äî äîêë³í³÷íîãî, êë³í³÷íîãî
âèâ÷åííÿ òà âïðîâàäæåííÿ íîâî¿ ïðî-
äóêö³¿ ó âèðîáíèöòâî; ñåð³éíîìó âè-
ðîáíèöòâ³ ïðîäóêö³¿ òà íàï³âïðîäóê-
ò³â…» [12].

Îòæå, ïîíÿòòÿ «ôàðìàöåâòè÷í³
ïðîäóêòè» îõîïëþº âñ³ ë³êè. 

Âàðòî çàçíà÷èòè, ùî ïîíÿòòÿ
«ë³êè» º òîòîæíèì ïîíÿòòÿì «ë³-
êàðñüê³ çàñîáè» òà «ë³êóâàëüí³ ïðåïà-
ðàòè»: «Ë³ ́êàðñüê³ çàñîáè (ë³êóâàëüí³
ïðåïàðàòè, ë³êè) — ðå÷îâèíè àáî ñó-
ì³ø³ ðå÷îâèí, ùî âæèâàþòüñÿ äëÿ
ïðîô³ëàêòèêè, ä³àãíîñòèêè, ë³êóâàí-
íÿ çàõâîðþâàíü, çàïîá³ãàííÿ âàã³òíî-
ñò³, óñóíåííÿ áîëþ, îòðèìàí³ ç êðîâ³,
ïëàçìè êðîâ³, îðãàí³â ³ òêàíèí ëþäè-
íè àáî òâàðèí, ðîñëèí, ì³íåðàë³â, õ³-
ì³÷íîãî ñèíòåçó (ôàðìàöåâòè÷í³ çàñî-
áè, ë³êè àáî ìåäèêàìåíòè) àáî ³ç çà-
ñòîñóâàííÿì á³îòåõíîëîã³é» [13].

Ïðîòèïóõëèíí³ ïðåïàðàòè º ë³-
êàðñüêèìè çàñîáàìè, ïðèçíà÷åíèìè
äëÿ ë³êóâàííÿ ïóõëèí (äèâ., íàïðèê-
ëàä, [14; 15; 16]).

Îòæå, òîâàðè, ñòîñîâíî ÿêèõ çàðå-
ºñòðîâàí³ âèùåâêàçàí³ òîðãîâåëüí³
ìàðêè, ìàþòü ñï³ëüíå çàãàëüíå ïðè-
çíà÷åííÿ (ë³êóâàííÿ õâîðîá), ðîçïîâ-
ñþäæóþòüñÿ ÷åðåç ñïåö³àë³çîâàí³ òîð-
ãîâåëüí³ çàêëàäè (àïòåêè) ÷è ñïåö³àë³-
çîâàí³ çàêëàäè (ë³êóâàëüí³ çàêëàäè) òà
ìàþòü ñï³ëüíå êîëî ñïîæèâà÷³â
(õâîð³).

Îòæå, òîâàðè «ïðîòèïóõëèíí³ ïðå-
ïàðàòè» º ñïîð³äíåíèìè ç òîâàðàìè
«ôàðìàöåâòè÷í³ ïðîäóêòè».

Ïèòàííÿ ùîäî ñõîæîñò³ òîðãîâåëü-
íèõ ìàðîê äî ñòóïåíÿ çì³øóâàííÿ
âèíèêàº êîëè ïîçíà÷åííÿ, ùî êîíêó-
ðóþòü º òîòîæíèìè àáî ñóòòºâî ñõîæè-
ìè çà âëàñíèìè îçíàêàìè (ôîíåòè÷íè-
ìè, ãðàô³÷íèìè, ñåìàíòè÷íèìè). Ìå-
òîäè÷í³ ï³äõîäè ùîäî âèð³øåííÿ çàäà÷
ïîð³âíÿííÿ âëàñíèõ îçíàê ïðîòèñòàâëå-

íèõ çíàê³â (ïîçíà÷åíü), çîêðåìà é —
ôàðìàöåâòè÷íèõ, ´ðóíòîâíî îïèñàí³ â
ë³òåðàòóð³ [17; 18 òà ³í.], à ¿õ çàñòîñó-
âàííÿ â åêñïåðòí³é ïðàêòèö³, çàçâè÷àé,
òðóäíîù³â íå âèêëèêàº. Ïðè öüîìó ïî-
òð³áíî çàçíà÷èòè, ùî ñõîæ³ñòü ïîçíà-
÷åíü ìîæå çóìîâëþâàòèñü ÿê çá³ãîì ñó-
òòºâèõ âëàñíèõ îçíàê ð³çíèõ âèä³â, òàê
³ çá³ãîì ñóòòºâèõ âëàñíèõ îçíàê îäíîãî
âèäó. Òàê, ó âèïàäêàõ, êîëè ñëîâåñí³
çíàêè íå ìàþòü âèçíà÷åíîãî ñåìàíòè÷-
íîãî çíà÷åííÿ (ôàíòàç³éí³ çíàêè) ÷è ñå-
ìàíòèêà çíàê³â íåâ³äîìà çàÿâíèêàì
òà, â³äïîâ³äíî, íåìàº ï³äñòàâ ââàæàòè,
ùî âîíà â³äîìà ñïîæèâà÷àì, ñõîæ³ñòü
äî ñòóïåíÿ çì³øóâàííÿ (çâè÷àéíî çà
óìîâè îäíîð³äíîñò³ ÷è ñïîð³äíåíîñò³ òî-
âàð³â) çóìîâëþºòüñÿ ñóòòºâèì çá³ãîì
ôîíåòè÷íèõ îçíàê ïðîòèñòàâëåíèõ çíà-
ê³â, îñê³ëüêè ³ñòîòíà ñõîæ³ñòü çíàê³â çà
ôîíåòè÷íèìè îçíàêàìè ïðèçâîäèòü äî
òîãî, ùî ïðè ¿õ ñïðèéíÿòò³ ó ñïîæèâà-
÷³â áóäóòü âèíèêàòè ñõîæ³ ñåìàíòè÷í³
âðàæåííÿ é àñîö³àö³¿.

Âîäíî÷àñ îäí³ºþ ç³ ñïåöèô³÷íèõ îá-
ñòàâèí åêñïåðòíèõ äîñë³äæåíü ôàðìà-
öåâòè÷íèõ òîðãîâåëüíèõ ìàðîê º òå,
ùî äåÿê³ ç íèõ (çâè÷àéíî öå — ñëîâåñ-
í³ çíàêè) âèêîðèñòîâóþòüñÿ âèíÿòêî-
âî ñòîñîâíî ðåöåïòóðíèõ ë³êàðñüêèõ
ïðåïàðàò³â.

Ó ñïðàâàõ, êîëè ïðîòèñòàâëåí³ òîð-
ãîâåëüí³ ìàðêè º ñóòòºâî ñõîæèìè
çà âëàñíèìè îçíàêàìè, âëàñíèêè òîð-
ãîâåëüíèõ ìàðîê, ùî âèêîðèñòîâóþòü-
ñÿ âèíÿòêîâî ñòîñîâíî ðåöåïòóðíèõ
ë³êàðñüêèõ ïðåïàðàò³â, ÿê íà îáñòàâè-
íó, ùî óíåìîæëèâëþº çì³øóâàííÿ,
ïîñèëàþòüñÿ ñàìå íà ðåöåïòóðíèé ïî-
ðÿäîê ïðèçíà÷åííÿ òà ïðèäáàííÿ â³ä-
ïîâ³äíèõ ë³ê³â.

Äëÿ ç’ÿñóâàííÿ çíà÷åííÿ «ðåöåïòóð-
íîñò³» äëÿ çì³øóâàííÿ ôàðìàöåâòè÷-
íèõ çíàê³â íåîáõ³äíî çâåðíóòèñÿ äî âè-
õ³äíîãî ïîëîæåííÿ, ùî ìàº âàæëèâå
ìåòîäîëîã³÷íå çíà÷åííÿ äëÿ âèð³øåííÿ
â³äïîâ³äíèõ åêñïåðòíèõ çàäà÷, ÿêå âèê-
ëàäåíå ó ôóíäàìåíòàëüí³é ïðàö³ [19]:

«9.166. Íå òðåáóåòñÿ íèêàêîãî íà-
ìåðåíèÿ âûçâàòü ñìåøåíèå ñî ñòîðîíû
íàðóøèòåëÿ, êàê íå òðåáóåòñÿ íèêàêî-
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ãî ôàêòè÷åñêîãî ñìåøåíèÿ. Ñàìà âåðî-
ÿòíîñòü ñìåøåíèÿ è ÿâëÿåòñÿ òåñòîì
(âèä³ëåíî àâò.). È ýòî åäèíñòâåííûé
ïóòü ôóíêöèîíèðîâàíèÿ ñèñòåìû».

Îòæå, ïðè âèð³øåíí³ åêñïåðòíèõ
çàäà÷ ùîäî çì³øóâàííÿ òîðãîâåëüíèõ
ìàðîê äîñòàòíüî âñòàíîâèòè íàÿâí³ñòü
àáî â³äñóòí³ñòü ³ìîâ³ðíîñò³ ¿õ çì³øó-
âàííÿì ñïîæèâà÷àìè. Ç îãëÿäó íà öå
íåîáõ³äíî âèçíà÷èòè çì³ñò ïîíÿòòÿ
³ìîâ³ðíîñò³. Òàê, çã³äíî ç [20, 20]:

«²ÌÎÂ²ÐÍ²ÑÒÜ (ÉÌÎÂ²ÐÍ²ÑÒÜ),
íîñò³, æ³í.

1. Àáñòð. ³ì. äî ³ìîâ³ðíèé».
Çã³äíî òîãî æ ñëîâíèêà [20, 20]:
«²ÌÎÂ²ÐÍÈÉ (ÉÌÎÂ²ÐÍÈÉ), à, å.
1. Òå ñàìå, ùî ìîæëèâèé…».
Ó òîìó æ ñëîâíèêó ïîíÿòòÿ «ìîæëè-

âèé» âèçíà÷åíî òàêèì ÷èíîì [20, 778]:
«ÌÎÆËÈÂÈÉ, à, å.
1. ßêèé ìîæíà çä³éñíèòè, âèêîíà-

òè. <…> // ó çíà÷. ³ì. ìîæëèâå, -âîãî,
ñåð. Òå, ùî ìîæå çä³éñíèòèñÿ. 

…Âñå ìîæëèâå — âñå, ùî ìîæíà
çä³éñíèòè. <…>

2. Äîïóñòèìèé, äîçâîëåíèé. …
3. ßêèé ìîæå â³äáóòèñÿ…».
Îòæå, ïîíÿòòÿ ³ìîâ³ðíîñò³ ïîâ’ÿçà-

íå ç ïîä³ÿìè, ùî ìîæóòü ñòàòèñü ó
ìàéáóòíüîìó.

ßêùî òîðãîâåëüíà ìàðêà çàðåºñòðî-
âàíà ñòîñîâíî òîâàð³â 5 êëàñó ÌÊÒÏ
«ôàðìàöåâòè÷í³ ïðîäóêòè», ¿¿ âëàñíèê
ìàº ïðàâî ìàðêóâàòè öèì çíàêîì
áóäü-ÿê³ âèðîáëþâàí³ íèì òîâàðè, ùî
îõîïëþþòüñÿ ïîíÿòòÿì «ôàðìàöåâ-
òè÷í³ ïðîäóêòè», çîêðåìà é ìàðêóâà-
òè é ðåöåïòóðí³ ïðåïàðàòè (ïðîòèïóõ-
ëèíí³ çàñîáè).

Î÷åâèäíèì º òå, ùî ïðèíöèïîâî
íå ìîæå áóòè âèêëþ÷åíà ìîæëèâ³ñòü
âèðîáíèöòâà â ìàéáóòíüîìó âëàñíè-
êîì òàêî¿ òîðãîâåëüíî¿ ìàðêè áóäü-
ÿêèõ ë³êàðñüêèõ çàñîá³â. Îòæå, ³ìî-
â³ðí³ñòü âèðîáëåííÿ âëàñíèêîì çà-
çíà÷åíî¿ òîðãîâåëüíî¿ ìàðêè òàêîãî
òîâàðó, ÿê ïðîòèïóõëèíí³ çàñîáè, òà
ìàðêóâàííÿ éîãî ö³ºþ òîðãîâåëüíîþ
ìàðêîþ âèêëþ÷èòè íà ìîæíà. 

Íå ìîæíà òàêîæ âèêëþ÷èòè é³ìî-
â³ðí³ñòü âèðîáëåííÿ çàçíà÷åíèì âëàñ-

íèêîì ïðîòèïóõëèííèõ çàñîá³â, ÿê³
áóäóòü ìàòè ñõîæèé ñêëàä ³ òàêå æ
ïðèçíà÷åííÿ, ÿê ³ ïðîòèïóõëèíí³ çà-
ñîáè, ìàðêîâàí³ ïðîòèñòàâëåíèì çíà-
êîì. Ó öüîìó âèïàäêó íå ìîæíà âè-
êëþ÷èòè éìîâ³ðí³ñòü ñïëóòóâàííÿ òî-
âàð³â (ë³ê³â) ð³çíèõ âèðîáíèê³â, ùî
ï³äòâåðäæóºòüñÿ òàêèì. 

Çì³øóâàííÿ íàçâ ë³êàðñüêèõ çàñî-
á³â ó ä³éñíîñò³ º äîñèòü ïîì³òíèì ÿâè-
ùåì. Òàê, àíàë³ç 469 ïîâ³äîìëåíü ïðî
ñìåðòåëüí³ ïîìèëêè ó ÑØÀ çà 6 ðîê³â
(Phillips J. et All. JAMA, 1998, 279,
1200-5) ïîêàçàâ, ùî ó 8,9 % âèïàäê³â
ö³ ïîìèëêè áóëè çóìîâëåí³ çì³øóâàí-
íÿì íàçâ ë³êàðñüêèõ çàñîá³â. Òîé
ôàêò, ùî ö³ â³äîìîñò³ âèêîðèñòàí³ â
ðîáîò³ «Ëåêàðñòâåííûå ïðåïàðàòû —
÷òî ìû äîëæíû çíàòü» [22], ó ÿê³é º
ïîñèëàííÿ íà Äåðæàâíèé ðåºñòð ë³-
êàðñüêèõ çàñîá³â ÐÔ ñòàíîì íà
03.05.2012 ðîêó, ñâ³ä÷èòü ùî é ÷åðåç
14 ðîê³â ï³ñëÿ ïðîâåäåííÿ çàçíà÷åíîãî
àíàë³çó ïðîáëåìà çì³øóâàííÿ íàçâ ë³-
êàðñüêèõ çàñîá³â íå âòðàòèëà ñâîº¿ àê-
òóàëüíîñò³. Ïðî öå ñâ³ä÷èòü ïóáë³êà-
ö³ÿ â³ä 01.09.2011 ðîêó, çà ÿêîþ ê³ëü-
ê³ñòü ë³êàðñüêèõ ïîìèëîê, ïîâ’ÿçàíèõ
ç³ çì³øóâàííÿì íàçâ ë³êàðñüêèõ çàñî-
á³â çðîñëà äî 12,5 % [22].

Ó ðîáîò³ [23] çàçíà÷àºòüñÿ, ùî
ñõîæ³ íàçâè ë³êàðñüêèõ çàñîá³â ìî-
æóòü ñïðè÷èíèòè âèäàííÿ ïîìèëêî-
âèõ ðåöåïò³â.

Ó äîêóìåíò³ Âñåñâ³òíüî¿ îðãàí³çàö³¿
îõîðîíè çäîðîâ’ÿ [24], ï³äãîòîâëåíîìó
â 2012 ðîö³, çàçíà÷àºòüñÿ, ùî ñõîæ³
íàçâè ë³êàðñüêèõ çàñîá³â ïðèçâîäÿòü
äî 1/3 âñ³õ ë³êàðñüêèõ ïîìèëîê. 

Ñåðåä ïðè÷èí ïîìèëîê ë³êàðñüêî¿ òå-
ðàï³¿, ùî ïðèçâåëè äî íåñïðèÿòëèâîãî
âïëèâó íà ëþäåé, àæ äî çàãðîç æèòòþ
òà íàâ³òü ñìåðò³, çîêðåìà ðîçð³çíÿþòü:

•«Òðóäíîù³ âï³çíàâàííÿ, êîëè âè-
êîðèñòîâóþòüñÿ ñõîæ³ óïàêîâêè
÷è áëèçüê³ çà çâó÷àííÿì íàçâè
(âèä³ëåíî àâò.) ë³êàðñüêèõ çàñî-
á³â» [25];

•«Ïåðåïèñóâàííÿ ïðèçíà÷åíü, îñîá-
ëèâî ÿêùî ïî÷åðê ë³êàðÿ íåðîç-
á³ðëèâèé» [25];
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Ã. Ïðîõîðîâ-Ëóêèí, À. Äîðîøåíêî. Àêòóàëüíûå âîïðîñû ñóäåáíîé ýêñïåðòèçû
ôàðìàöåâòè÷åñêèõ òîðãîâûõ ìàðîê. Â ñòàòüå ðàññìîòðåíû âîïðîñû óñòàíîâëåíèÿ
îäíîðîäíîñòè è ðîäñòâåííîñòè ôàðìàöåâòè÷åñêèõ ïðåïàðàòîâ ïðè ïðîâåäåíèè ñóäåá-
íûõ ýêñïåðòèç òîðãîâûõ ìàðîê, ïðèâåäåíî îïðåäåëåíèå ïîíÿòèÿ «ôàðìàöåâòè÷å-
ñêàÿ ïðîäóêöèÿ», à òàêæå îáîñíîâàíî ïîëîæåíèå î òîì, ÷òî ïðèíàäëåæíîñòü ôàðìà-
öåâòè÷åñêèõ ïðåïàðàòîâ ê ëåêàðñòâåííûì ñðåäñòâàì, êîòîðûå îòïóñêàþòñÿ ïî ðå-
öåïòó, ïðè ñóùåñòâåííîì ñõîäñòâå ñîáñòâåííûõ ïðèçíàêîâ ñëîâåñíûõ îáîçíà÷åíèé,
íå èñêëþ÷àåò ñìåøåíèÿ êîíêóðèðóþùèõ òîâàðíûõ çíàêîâ. 

Êëþ÷åâûå ñëîâà: ñóäåáíàÿ ýêñïåðòèçà, òîðãîâûå ìàðêè

H. Prokhorov-Lukin, O. Doroshenko. Actual questions of the pharmaceutical trade-
marks forensic examinations. In court practice related to infringements of intellectual
property rights, cases on the competing of pharmaceutical trademarks take a noticeab-
le place. The main question, which is usually placed before the experts in these cases, is
the issue of trademarks confusing similarity.

To solve this question we must resolve at least two expert tasks: 1) to find out the
similarity (homogeneity) of goods in respect of which the competing trademarks are re-
gistered, and 2) to discover objective characteristics (phonetic, graphic, semantic) of
studied trademarks, to establish their similarities and differences in the process of
comparative study of signs and to determine the essentiality of these characteristics
for expert task solving. Solving of these problems is complicated at least by two fac-
tors: a) by the absence of legal definition of a notion of similarity (homogeneity) of
goods (services) and b) in consequence of belonging of one or both trademarks to pre-
scription pharmaceuticals.

One of the situations that occur in the practice of dispute resolution concerning
competing pharmaceutical trademarks, is the situation where one trademark is registe-
red for a wide range of the pharmaceutical products, and another — in relation fairly
narrow group of drugs, which are also dispensed only by prescription.

For example, both opposed trademarks registered in respect of goods of 5 class of Nice
Classification, one — in respect of goods «pharmaceutical products», and another — in
respect of goods «anticancer drugs». Competing trademarks are the verbal and similar
in phonetic and graphic features. At the same time the first owner of the trade mark at
the time of arising a dispute does not manufactured anticancer drugs, but his right to
use the trademark in relation to these drugs has not been challenged.

The term «pharmaceutical products» covers anticancer drugs, and in this sense
these products are related. Since no logical arguments cannot exclude the probability of
producing by the owner of the first trademark anticancer drugs in the future, it is im-
possible also rule out the likelihood of confusion of the above trademarks. Could pre-
vent the likelihood of confusion the fact that the second trademark registered concer-
ning prescription medicines?

Analysis of publications indicates that confusion of the drugs names are actually an
expand occurrence. Thus, the analysis of 469 reports of fatal errors in the U.S. for 6
years (Phillips J. et All. JAMA, 1998, 279, 1200-5) showed that 8.9% of these errors
were due to confusion of drugs names. According to the World Health Organization re-
port [2012], similar names of drugs lead to 1/3 of all medical errors.

Among the reasons for drug therapy errors that led to adverse effects on human be-
ings until the threat to life and even death, particularly distinguished:

•The difficulty of recognition when using similar packaging or similar-sounding
names of drugs; 

•Rewriting prescriptions drugs, especially when the writing of physician is illegible; 
•Confusing of drugs by pharmacists.
Thus, belonging of pharmaceuticals to prescribed medicines does not preclude the likeli-

hood of confusion of trademarks that are similar in phonetic, graphic or semantic features.
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