
Ïîñòàíîâêà ïðîáëåìè. Çì³íà òà
ïðèïèíåííÿ ïðàâîâ³äíîøåííÿ (ï. ï. 6,
7 ÷. 2 ñò. 16 ÖÊ Óêðà¿íè) â³äáóâàþòüñÿ
øëÿõîì òðàíñôîðìàö³¿ îäíèõ ïðàâî-
â³äíîñèí â ³íø³, ïåðåòâîðåííÿ îäíîãî
îáîâ’ÿçêó â ³íøèé, ïîêëàäåííÿ íà ñòî-
ð³í ïðàâîâ³äíîñèí íîâèõ îáîâ’ÿçê³â
àáî øëÿõîì ïðèïèíåííÿ ïðàâîâ³äíî-
ñèí. Íå çâàæàþ÷è íà î÷åâèäíó åôåê-
òèâí³ñòü öèõ ñïîñîá³â çàõèñòó ³ øèðî-
êå çàñòîñóâàííÿ ¿õ â ñóäîâ³é ïðàêòèö³
ïðè ðîçãëÿä³ öèâ³ëüíèõ ñïðàâ, â öèâ³-
ë³ñòè÷í³é äîêòðèí³ ïîêè ùî íå ïðîâå-
äåíå îêðåìå äîñë³äæåííÿ ïîðÿäêó
çì³íè òà ïðèïèíåííÿ ïðàâîâ³äíîøåííÿ
ÿê ñïîñîá³â çàõèñòó àâòîðñüêîãî ïðàâà,
à ïèòàííÿ ïðàâîâî¿ ïðèðîäè ïðàâîâ³ä-
íîøåíü çàëèøàþòüñÿ äèñêóñ³éíèìè.

Àíàë³ç îñòàíí³õ äîñë³äæåíü ³ ïóáë³-
êàö³é. Ïðàâîâ³äíîøåííÿ, ï³äñòàâè éîãî
âèíèêíåííÿ, çì³íè òà ïðèïèíåííÿ º òèì
íàïðÿìêîì íàóêîâèõ ïîøóê³â, ÿêèé
òðàäèö³éíî ïðèâåðòàº óâàãó áàãàòüîõ
ó÷åíèõ. Çà îñòàíí³ ðîêè îïóáë³êîâàíî
÷èìàëî íàóêîâèõ ïðàöü, ïðèñâÿ÷åíèõ
òèì ÷è ³íøèì àñïåêòàì ïðàâîâ³äíîøåí-
íÿ. Ïðè ðîáîò³ íàä ö³ºþ ñòàòòåþ âðàõî-

âàíî äîñë³äæåííÿ Ê. ª. ×èñòÿêîâà,
Ä. Â. Ëîðåíöà, Þ. Ã. Áóÿíîâà.

Ìåòîþ äîñë³äæåííÿ ó ö³é ñòàòò³ º
ðîçêðèòòÿ çì³ñòó ïðàâîâ³äíîøåííÿ òà
çì³íè ³ ïðèïèíåííÿ ïðàâîâ³äíîøåííÿ
ÿê ñïîñîá³â çàõèñòó àâòîðñüêîãî ïðàâà
â ìåæàõ äîãîâ³ðíèõ â³äíîñèí, ÿê³ ìî-
æóòü áóòè çì³íåí³ àáî ïðèïèíåí³ íà
âèìîãó îäí³º¿ ³ç ñòîð³í ó ðàç³ ³ñòîòíîãî
ïîðóøåííÿ äîãîâîðó äðóãîþ ñòîðîíîþ
òà ó ðàç³ ³ñòîòíî¿ çì³íè îáñòàâèí,
ÿêèìè ñòîðîíè êåðóâàëèñÿ ïðè óêëà-
äåíí³ äîãîâîðó.

Âèêëàä îñíîâíîãî ìàòåð³àëó äî-
ñë³äæåííÿ. Íîðìàòèâíå âðåãóëþâàííÿ
äîãîâ³ðíèõ çîáîâ’ÿçàíü, äî ÿêèõ â³ä-
íîñÿòüñÿ ³ äîãîâîðè ó ñôåð³ àâòîðñüêî-
ãî ïðàâà, ñïðÿìîâàíå íà çàáåçïå÷åííÿ
ñòàá³ëüíîñò³ êîæíîãî îêðåìîãî äîãîâî-
ðó ³ âñüîãî öèâ³ëüíîãî îáîðîòó â ö³ëî-
ìó. Îäíî÷àñíî ç öèì çàêîíîì ïåðåä-
áà÷åí³ ð³çí³ ïðàâîâ³ ³íñòðóìåíòè, ïî-
êëèêàí³ çàáåçïå÷èòè çàäîâîëåííÿ
³íòåðåñ³â ó÷àñíèê³â îáîðîòó ç óðàõó-
âàííÿì êîíêðåòíî¿ ñèòóàö³¿, â òîìó
÷èñë³, ìîæëèâ³ñòü çì³íèòè ÷è ðîç³ðâà-
òè äîãîâ³ð [1, c. 3] ³ òàêèì ÷èíîì çì³-
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íèòè ÷è ïðèïèíèòè ïðàâîâ³äíîøåííÿ,
ùî âèíèêëè íà ï³äñòàâ³ äîãîâîðó ÷è
³íøîãî ïðàâî÷èíó.

Ïðàâîâ³äíîøåííÿ âèíèêàº òà ðîçâè-
âàºòüñÿ ò³ëüêè íà îñíîâ³ ÷èííèõ íîðì
ïðàâà. Ñóñï³ëüí³ çâ’ÿçêè ìîæóòü íàáó-
âàòè ïðàâîâî¿ ôîðìè ò³ëüêè çà íàÿâíî-
ñò³ â³äïîâ³äíî¿ íîðìè ïðàâà, ÿêîþ âè-
çíà÷àþòüñÿ âñ³ íàéâàæëèâ³ø³ ïàðàìåò-
ðè ïðàâîâ³äíîøåííÿ. Çâ'ÿçîê ñóá’ºêò³â,
ÿêèé ñóïåðå÷èòü ïðàâó ÷è íå ´ðóíòó-
ºòüñÿ íà ÷èííîìó ïðàâ³, º àáî ïðàâîïî-
ðóøåííÿì, àáî ñóñï³ëüíèì â³äíîøåí-
íÿì, ÿêå íå ïðåäñòàâëÿº ³íòåðåñó äëÿ
çàêîíîäàâöÿ ³ çàëèøàºòüñÿ ïîçà ñôå-
ðîþ ïðàâîâîãî ðåãóëþâàííÿ [2, c. 29].

Ïðàâîâ³äíîøåííÿ º íàñë³äêîì ñïå-
ö³àëüíî-þðèäè÷íî¿ ôîðìè ïðàâîâîãî
âïëèâó – ïðàâîâîãî ðåãóëþâàííÿ, ³
ñâ³ä÷èòü ïðî ðåàëüíî ³ñíóþ÷èé ïðàâî-
ïîðÿäîê, îñê³ëüêè âèðàæàºòüñÿ ó ôàê-
òè÷í³é ïðàâîì³ðí³é ïîâåä³íö³ [3,
c. 38]. Öå ñâ³äîìà âçàºìíà ïîâåä³íêà
êîíêðåòíèõ ñóá’ºêò³â, îáóìîâëåíà íà-
ÿâí³ñòþ òàêèõ, ùî ñï³âïàäàþòü çà çì³-
ñòîì, ñóá’ºêòèâíîãî ïðàâà òà þðèäè÷-
íîãî îáîâ’ÿçêó [4, c. 53].

Ñóá’ºêòèâí³ ïðàâà îçíà÷àþòü ãàðàí-
òîâàíó ìîæëèâ³ñòü çä³éñíþâàòè ïåâí³
ä³¿, â ÿêèõ þðèäè÷íî ìîæëèâà ïîâå-
ä³íêà ìàº òðè ôîðìè âèðàæåííÿ:
1) ìîæëèâ³ñòü óïðàâîìî÷åíî¿ îñîáè

ïîâîäèòèñÿ àêòèâíî, çä³éñíþâàòè
áóäü-ÿê³ ä³¿, ÿê ïåðåäáà÷åí³ þðè-
äè÷íèìè íîðìàìè, òàê ³ íå çàáî-
ðîíåí³ çàêîíîì;

2) ìîæëèâ³ñòü âèìàãàòè â³ä çîáîâ’ÿçà-
íî¿ îñîáè â÷èíåííÿ àêòèâíèõ ä³é
÷è óòðèìàííÿ â³ä ¿õ â÷èíåííÿ;

3) ìîæëèâ³ñòü çâåðíóòèñÿ çà çàõè-
ñòîì ñâîãî ïîðóøåíîãî ïðàâà øëÿ-
õîì ïðèâåäåííÿ â ä³þ îõîðîíþâà-
íîãî ìåõàí³çìó äåðæàâè [5, c. 114].

Ñóá’ºêòèâí³ ìàéíîâ³ àâòîðñüê³
ïðàâà, âèõîäÿ÷è ç âèêëàäåíîãî, ìî-
æóòü âèðàæàòèñÿ ó âèêîðèñòàíí³
òâîðó àâòîðîì ÷è ³íøîþ îñîáîþ, ÿêà
ìàº àâòîðñüêå ïðàâî, ó íàäàíí³ äîçâî-
ëó íà âèêîðèñòàííÿ òâîðó ³íø³é îñîá³;
ïðè óêëàäåíí³ äîãîâîðó ïðî âèêîðè-
ñòàííÿ òâîðó – ó ìîæëèâîñò³ âèìàãàòè

â³ä êîðèñòóâà÷à â÷èíåííÿ ïåðåäáà÷å-
íèõ äîãîâîðîì ä³é; ó âèïàäêó ïîðó-
øåííÿ ïðàâ – ó ìîæëèâîñò³ çâåðíóòè-
ñÿ äî ñóäó ç ïîçîâîì ïðî çàõèñò àâòî-
ðñüêîãî ïðàâà.

Þðèäè÷íèé îáîâ’ÿçîê º âèì³ðîì íà-
ëåæíî¿ ïîâåä³íêè, çì³ñò ÿêî¿ âèçíà÷à-
ºòüñÿ ñóá’ºêòèâíèì ïðàâîì. Îñê³ëüêè
çîáîâ’ÿçàíà îñîáà íå ìàº ³íøî¿ ìåòè,
í³æ íàëåæíå çàäîâîëåííÿ ³íòåðåñ³â
óïðàâîìî÷åíî¿ îñîáè, þðèäè÷íèé
îáîâ’ÿçîê ó ïðàâîâ³äíîøåíí³ ïîâèíåí
áóòè âèêîíàíèé íàëåæíèì ÷èíîì òà ó
âñòàíîâëåí³ ñòðîêè [2, c. 34].

Ïðàâîâ³äíîøåííÿ, ùî âèïëèâàþòü
ç àâòîðñüêîãî ïðàâà, â ïåðøó ÷åðãó
âèíèêàþòü ó çâ’ÿçêó ç³ ñòâîðåííÿì
òâîð³â (ï. 2 ÷. 2 ñò. 11 ÖÊ Óêðà¿íè),
êîëè îäí³ºþ ñòîðîíîþ ïðàâîâ³äíîøåí-
íÿ âèñòóïàº àâòîð, à ³íøîþ – âñå ñó-
ñï³ëüñòâî â ö³ëîìó ³ êîæåí éîãî ÷ëåí
çîêðåìà, ÿê³ çîáîâ’ÿçóþòüñÿ íå ïåðå-
øêîäæàòè àâòîðîâ³ ó çä³éñíåíí³ éîãî
ïðàâà òà óòðèìóâàòèñÿ â³ä ïîðóøåííÿ
àâòîðñüêîãî ïðàâà. Òàêîæ ï³äñòàâàìè
âèíèêíåííÿ ïðàâîâ³äíîøåíü â ãàëóç³
àâòîðñüêîãî ïðàâà º äîãîâîðè òà ³íø³
ïðàâî÷èíè (ï. 1 ÷. 2 ñò. 11 ÖÊ Óêðà¿-
íè), çàâäàííÿ ìàéíîâî¿ òà ìîðàëüíî¿
øêîäè (ï. 3 ÷. 2 ñò. 11), ³íø³ þðèäè÷-
í³ ôàêòè (ï. 4 ÷. 2 ñò. 11).

Â ðàìêàõ öüîãî äîñë³äæåííÿ ðîç-
ãëÿíåìî äåòàëüíî çì³íó òà ïðèïèíåí-
íÿ ïðàâîâ³äíîøåííÿ ÿê ñïîñîá³â çàõè-
ñòó àâòîðñüêîãî ïðàâà â ìåæàõ äîãî-
â³ðíèõ â³äíîñèí, ÿê³ ìîæóòü áóòè
çì³íåí³ àáî ïðèïèíåí³ íà âèìîãó îäí³º¿
³ç ñòîð³í ó ðàç³ ³ñòîòíîãî ïîðóøåííÿ
äîãîâîðó äðóãîþ ñòîðîíîþ òà ó ðàç³ ³ñ-
òîòíî¿ çì³íè îáñòàâèí, ÿêèìè ñòîðîíè
êåðóâàëèñÿ ïðè óêëàäåíí³ äîãîâîðó.

Â³äïîâ³äíî äî ÷. 2 ñò. 651 ÖÊ
Óêðà¿íè, äîãîâ³ð ìîæå áóòè çì³íåíî
àáî ðîç³ðâàíî çà ð³øåííÿì ñóäó íà âè-
ìîãó îäí³º¿ ³ç ñòîð³í ó ðàç³ ³ñòîòíîãî
ïîðóøåííÿ äîãîâîðó äðóãîþ ñòîðîíîþ
òà â ³íøèõ âèïàäêàõ, âñòàíîâëåíèõ
äîãîâîðîì àáî çàêîíîì. ²ñòîòíèì ââà-
æàºòüñÿ òàêå ïîðóøåííÿ ñòîðîíîþ äî-
ãîâîðó, êîëè âíàñë³äîê çàâäàíî¿ öèì
øêîäè äðóãà ñòîðîíà çíà÷íîþ ì³ðîþ
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ïîçáàâëÿºòüñÿ òîãî, íà ùî âîíà ðîçðà-
õîâóâàëà ïðè óêëàäåíí³ äîãîâîðó.

Ïðè çì³í³ àáî ïðèïèíåíí³ äîãîâîðó
ó çâ’ÿçêó ç ³ñòîòíèì ïîðóøåííÿì â
öèâ³ë³ñòè÷í³é äîêòðèí³ ïðîïîíóºòüñÿ
âðàõîâóâàòè íàñòóïí³ êðèòåð³¿:
1) õàðàêòåð ïîðóøåííÿ äîãîâîðó.

Ïîðóøåííÿ óìîâ äîãîâîðó ïîâèí-
íî áóòè ãðóáèì, êîëè áîðæíèê íå
ïðèñòóïèâ äî âèêîíàííÿ çî-
áîâ’ÿçàííÿ ó âñòàíîâëåíèé ñòðîê ³
ìàº ì³ñöå òðèâàëå ïðîñòðî÷åííÿ;

2) ñï³ââ³äíîøåííÿ âèêîíàíèõ òà íå-
âèêîíàíèõ çîáîâ’ÿçàíü. ²ñòîòíå
ïîðóøåííÿ ÷àñòî âèÿâëÿºòüñÿ
òîä³, êîëè îá’ºì ôàêòè÷íîãî âèêî-
íàííÿ ñòàíîâèòü ìåíøå ïîëîâèíè
âñòàíîâëåíèõ äîãîâîðîì çî-
áîâ’ÿçàíü;

3) äîö³ëüí³ñòü çáåðåæåííÿ äîãîâîðó,
âðàõîâóþ÷è õàðàêòåð ïîðóøåííÿ.
ßê ïðàâèëî, çáåðåæåííÿ äîãîâîðó
º íåäîö³ëüíèì, êîëè áîðæíèê íå
óñóâàº ïîðóøåííÿ ÷è íå â çìîç³
âèêîíàòè çîáîâ’ÿçàííÿ àáî êðåäè-
òîð âòðàòèâ ³íòåðåñ äî âèêîíàííÿ
çîáîâ’ÿçàííÿ [1, c. 17].

Àíàë³ç ìàòåð³àë³â ñóäîâî¿ ïðàêòèêè
ïîêàçóº, ùî ó ñïðàâàõ ïðî çàõèñò àâ-
òîðñüêîãî ïðàâà ïðè ðîçãëÿä³ ïîçîâ-
íèõ âèìîã ïðî çì³íó àáî ïðèïèíåííÿ
ïðàâîâ³äíîøåííÿ ó ðàç³ ³ñòîòíîãî ïî-
ðóøåííÿ äîãîâîðó íàé÷àñò³øå ìàº
ì³ñöå íåâèêîíàííÿ êîðèñòóâà÷åì
òâîðó âèìîã ùîäî âèïëàòè àâòîðñüêî¿
âèíàãîðîäè.

Òàê, Î. ³ Ê. çâåðíóëèñÿ äî ñóäó ç
ïîçîâîì ïðî ðîç³ðâàííÿ àâòîðñüêîãî
äîãîâîðó, óêëàäåíîãî ó 2004 ðîö³ ç
ÒÎÂ «Ë²ÐÀ ñîôò». Ïîçîâí³ âèìîãè îá-
´ðóíòóâàëè òèì, ùî â³äïîâ³äà÷ óõè-
ëÿºòüñÿ â³ä âèêîíàííÿ óìîâ äîãîâîðó,
íå ñïëà÷óþ÷è ïîçèâà÷àì àâòîðñüêó
âèíàãîðîäó ïðîòÿãîì 2009 òà 2010
ðîê³â, ÷èì ³ñòîòíî ïîðóøèâ óìîâè äî-
ãîâîðó. Ïðåäñòàâíèê â³äïîâ³äà÷à, ââà-
æàþ÷è ïîçîâí³ âèìîãè íàäóìàíèìè òà
íåîá´ðóíòîâàíèìè, íàäàëà ñóäó ïî-
ÿñíåííÿ, ùî â³äïîâ³äà÷ íå ìàâ çìîãè
ïåðåðàõóâàòè âèíàãîðîäó çà 2009 ð³ê
íà áàíê³âñüê³ ðàõóíêè ïîçèâà÷³â, îñ-

ê³ëüêè íå ìàº ³íôîðìàö³¿ ïðî òàê³ ðà-
õóíêè. Âèíàãîðîäà çà 2009 ð³ê íàðà-
õîâàíà ïîçèâà÷àì, àëå íå îòðèìàíà
íèìè ó çâ’ÿçêó ç â³äñóòí³ñòþ â³äïîâ³ä-
íèõ çâåðíåíü ç áîêó ïîçèâà÷³â. Âèíà-
ãîðîäà çà 2010 ð³ê íå ìîæå áóòè âè-
ïëà÷åíà, îñê³ëüêè ô³íàíñîâèì ðåçóëü-
òàòîì ä³ÿëüíîñò³ â³äïîâ³äà÷à ó 2010
ðîö³ º çáèòêè, à ó â³äïîâ³äíîñò³ äî ïî-
ëîæåíü äîãîâîðó, âèíàãîðîäà íàðàõî-
âóºòüñÿ ³ç ñóìè ÷èñòîãî äîõîäó, îòðè-
ìàíîãî â³äïîâ³äà÷åì çà ðåçóëüòàòàìè
ô³íàíñîâîãî ðîêó.

Ñóäîì áóëî âñòàíîâëåíî, ùî ì³æ
ïîçèâà÷àìè òà â³äïîâ³äà÷åì áóâ óêëà-
äåíèé àâòîðñüêèé äîãîâ³ð ïðî ïåðåäà-
÷ó âèêëþ÷íîãî ïðàâà íà âèêîðèñòàííÿ
ïðîãðàìíîãî çàáåçïå÷åííÿ. Ïîçèâà÷³
âèêîíàëè óìîâè äîãîâîðó â ïîâíîìó
îáñÿç³, à ñàìå, ïåðåäàëè ïðîãðàìó ó
âèãëÿä³ çàïèñó ôàéë³â ïðîãðàìè íà
êîìïàêò-äèñêó, ùî ï³äòâåðäæóºòüñÿ
àêòîì ïðèéîìó-ïåðåäà÷³ ³ âèçíàíå ñòî-
ðîíàìè ó ñóäîâîìó çàñ³äàíí³. Òâåðä-
æåííÿ ïðåäñòàâíèêà â³äïîâ³äà÷à ïðî
òå, ùî â³äñóòí³ñòü âèìîãè ïîçèâà÷³â
ïðî ñïëàòó âèíàãîðîäè ïåðåøêîäæàëî
âèïëàò³ ö³º¿ âèíàãîðîäè, ñóäîì áóëî
â³äõèëåíå, îñê³ëüêè âîíî ñóïåðå÷èòü
óìîâàì äîãîâîðó. Â³äïîâ³äíî äî äîãî-
âîðó, âèíàãîðîäà çà âèêîðèñòàííÿ â³ä-
ïîâ³äà÷åì ïðîãðàìè ñòàíîâèòü 10%
â³ä ÷èñòîãî (ï³ñëÿ ñïëàòè âñ³õ íåîáõ³ä-
íèõ ïîäàòê³â ³ çáîð³â) äîõîäó, îòðèìà-
íîãî ÒÎÂ «Ë²ÐÀ ñîôò» â³ä ïåðåäà÷³
òðåò³ì îñîáàì íåâèêëþ÷íèõ ïðàâ íà
âèêîðèñòàííÿ ïðîãðàìè ïðîòÿãîì ô³-
íàíñîâîãî ðîêó, ³ ñïëà÷óºòüñÿ ïðîòÿ-
ãîì 30 êàëåíäàðíèõ äí³â ç ìîìåíòó
çàòâåðäæåííÿ ÒÎÂ «Ë²ÐÀ ñîôò» ð³÷-
íèõ çâ³ò³â òà áàëàíñó çà ïîïåðåäí³é
ô³íàíñîâèé ð³ê øëÿõîì âèäà÷³ ãîò³â-
êîâèõ êîøò³â ç êàñè ï³äïðèºìñòâà.
Ñóäîì áóëî âñòàíîâëåíî, ùî ð³÷í³
çâ³òè â³äïîâ³äà÷à çàòâåðäæóâàëèñÿ íå
ï³çí³øå ëþòîãî ì³ñÿöÿ ðîêó, íàñòóï-
íîãî çà çâ³òíèì, ïðîòå àâòîðñüêà âèíà-
ãîðîäà çà 2004-2007 ðîêè âèïëà÷åíà
ïîçèâà÷àì ó ëèñòîïàä³ ì³ñÿö³ 2008
ðîêó, òîáòî, ³ç ïîðóøåííÿì âñòàíîâëå-
íèõ ó äîãîâîð³ ñòðîê³â.
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Òàêîæ ñóäîì âñòàíîâëåíî, ùî â³ä-
ïîâ³äíî äî âèñíîâêó àóäèòîðñüêî¿ ïå-
ðåâ³ðêè â³äïîâ³äà÷à, çà ðåçóëüòàòàìè
ä³ÿëüíîñò³ ï³äïðèºìñòâà ó 2010 ðîö³
ñóìà éîãî äîõîäó ñêëàäàº 971500 ãðè-
âåíü, ùî ñâ³ä÷èòü ïðî íåîá´ðóíòîâà-
í³ñòü çàïåðå÷åíü â³äïîâ³äà÷à ùîäî
ïðè÷èí íåâèïëàòè âèíàãîðîäè ïîçèâà-
÷àì çà 2010 ð³ê ó çâ’ÿçêó ç³ çáèòêàìè
ï³äïðèºìñòâà. Îö³íþþ÷³ âñ³ ö³ îáñòà-
âèíè, ñóä ä³éøîâ âèñíîâêó ïðî íåâè-
êîíàííÿ â³äïîâ³äà÷åì óìîâ äîãîâîðó,
ùî ïîðóøåííÿ äîãîâîðó ç áîêó â³äïî-
â³äà÷à º ³ñòîòíèì, òîìó ïîçîâí³ âèìî-
ãè ïðî ðîç³ðâàííÿ äîãîâîðó áóëè çàäî-
âîëåí³ [6].

² íàâïàêè, ÿêùî ñóäîì áóäå âñòà-
íîâëåíî, ùî ïîðóøåííÿ óìîâ äîãîâîðó
íå â³äáóëîñÿ ÷è ïîðóøåííÿ íå áóëî ³ñ-
òîòíèì, ó çàäîâîëåíí³ âèìîãè ïðî ðî-
ç³ðâàííÿ äîãîâîðó áóäå â³äìîâëåíî.
Òàê, Ïå÷åðñüêèé ðàéîííèé ñóä ì.
Êèºâà ðîçãëÿíóâ ñïðàâó çà ïîçîâîì Ì.
äî ÒÎÂ «Ìåä³à-Àãåíòñòâî «Ìåíòàëñ»
ïðî ðîç³ðâàííÿ äîãîâîðó ïðî ïåðåäà÷ó
(â³ä÷óæåííÿ) ìàéíîâèõ ïðàâ. Íà îá-
´ðóíòóâàííÿ ïîçîâíèõ âèìîã ïîçèâà÷
çàçíà÷èâ, ùî ó 2011 ðîö³ ì³æ ñòîðîíà-
ìè áóâ óêëàäåíèé äîãîâ³ð ïðî ïåðåäà-
÷ó (â³ä÷óæåííÿ) ìàéíîâèõ ïðàâ íà ³ã-
ðîâó ïðîãðàìó ï³ä íàçâîþ Tap The-
Frog, ùî ïðèçíà÷åíà äëÿ ðîáîòè íà
ìîá³ëüí³é ïëàòôîðì³ Apple iOS. Çã³äíî
ç óìîâàìè äîãîâîðó, ïîçèâà÷ ðîçðîáèâ
ïðîãðàìó òà ïåðåäàâ ¿¿ â³äïîâ³äà÷åâ³,
à â³äïîâ³äà÷ ïîâèíåí áóâ ñïëà÷óâàòè
àâòîðñüêó âèíàãîðîäó ùîì³ñÿ÷íî,
ïðîòå â³äïîâ³äà÷, çä³éñíþþ÷è ïðîäàæ
ãðè çà äîïîìîãîþ ³íòåðàêòèâíîãî ìà-
ãàçèíó iTunes, óìîâè äîãîâîðó íå âè-
êîíóº.

Ïðè öüîìó ïðåäñòàâíèêîì ïîçèâà÷à
áóëî çàçíà÷åíî, ùî âñòàíîâëåííÿ
ôàêòó ïðîäàæó ïðîãðàìè ÷åðåç ³íòå-
ðàêòèâíèé ìàãàçèí iTunes ïîòðåáóº
ñïåö³àëüíèõ çíàíü, ïðîòå ïðåäñòàâíèê
ïîçèâà÷à íå çàÿâëÿëà êëîïîòàííÿ ïðî
ïðèçíà÷åííÿ åêñïåðòèçè, õî÷à â³äïî-
â³äíå ïðàâî áóëî ¿é ðîç’ÿñíåíå. Ñóä
ä³éøîâ âèñíîâêó ïðî â³äñóòí³ñòü ï³ä-
ñòàâ äëÿ çàäîâîëåííÿ ïîçîâó, îñê³ëüêè

äîêàç³â ïîðóøåííÿ ïðàâ ïîçèâà÷à íà-
äàíî íå áóëî. Ó ìàòåð³àëàõ ñïðàâè º
ëèñò ïîçèâà÷à äî â³äïîâ³äà÷à ç âèìî-
ãîþ íàäàòè äîñòóï äî ñèñòåìè çâ³òíîñò³
ïðîãðàìè òà ³íøèõ ïðîäóêò³â, äî ñêëà-
äó ÿêèõ óâ³éøëî â³ä÷óæåíå ïîçèâà÷åì
ìàéíîâå ïðàâî, íàïðàâëåíèé íà þðè-
äè÷íó àäðåñó â³äïîâ³äà÷à, ÿêèé ïîâåð-
íóâñÿ ïîçèâà÷åâ³ ç â³äì³òêîþ «çà çàê³í-
÷åííÿì òåðì³íó çáåð³ãàííÿ». Â³äñóò-
í³ñòü â³äïîâ³ä³ íà çàçíà÷åíèé ëèñò íå
ìîæå ñâ³ä÷èòè, íà äóìêó ñóäó, ïðî íå-
âèêîíàííÿ â³äïîâ³äà÷åì ñâî¿õ äîãîâ³ð-
íèõ çîáîâ’ÿçàíü, îñê³ëüêè íèì íå áóëà
îäåðæàíà âèìîãà â³äïîâ³äà÷à. Êð³ì
òîãî, â³äïîâ³äíî äî óêëàäåíîãî ì³æ ïî-
çèâà÷åì òà â³äïîâ³äà÷åì äîãîâîðó,
ëèøå ïîâòîðíå ïîðóøåííÿ â³äïîâ³äà-
÷åì îáîâ’ÿçêó âèïëà÷óâàòè àâòîðñüêó
âèíàãîðîäó º ï³äñòàâîþ äëÿ ðîç³ðâàííÿ
äîãîâîðó â îäíîñòîðîííüîìó ïîðÿäêó,
ïðîòå ôàêò ïåðâèííîãî ³ ïîâòîðíîãî ïî-
ðóøåííÿ â³äïîâ³äà÷åì ñâî¿õ îáîâ’ÿçê³â
çà äîãîâîðîì äîâåäåíèé íå áóâ. Çà
òàêèõ îáñòàâèí ñóä ïåðøî¿ ³íñòàíö³¿
â³äìîâèâ ó çàäîâîëåíí³ ïîçîâó, à ñóä
àïåëÿö³éíî¿ ³íñòàíö³¿ ä³éøîâ âèñíîâ-
êó, ùî ä³éñí³ îáñòàâèíè ñïðàâè áóëè
ç’ÿñîâàí³ ïîâíî ³ îá’ºêòèâíî, íàÿâíèì
ó ñïðàâ³ äîêàçàì äàíî íàëåæíó ïðàâîâó
îö³íêó, à ð³øåííÿ ïîñòàíîâëåíå ³ç äî-
äåðæàííÿì âèìîã ìàòåð³àëüíîãî ³ ïðî-
öåñóàëüíîãî ïðàâà [7].

²íøîþ ï³äñòàâîþ äëÿ çì³íè àáî
ïðèïèíåííÿ ïðàâîâ³äíîøåííÿ ÿê ñïî-
ñîáó çàõèñòó àâòîðñüêîãî ïðàâà º ³ñ-
òîòíà çì³íà îáñòàâèí äîãîâîðó. Çì³íà
îáñòàâèí º ³ñòîòíîþ, ÿêùî âîíè çì³-
íèëèñÿ íàñò³ëüêè, ùî, ÿêáè ñòîðîíè
ìîãëè öå ïåðåäáà÷èòè, âîíè íå óêëàëè
á äîãîâ³ð àáî óêëàëè á éîãî íà ³íøèõ
óìîâàõ (÷. 1 ñò. 652 ÖÊ Óêðà¿íè).

Çì³íà äîãîâîðó ó çâ’ÿçêó ç ³ñòîòíîþ
çì³íîþ îáñòàâèí äîïóñêàºòüñÿ çà ð³-
øåííÿì ñóäó ó âèíÿòêîâèõ âèïàäêàõ,
êîëè ðîç³ðâàííÿ äîãîâîðó ñóïåðå÷èòü
ñóñï³ëüíèì ³íòåðåñàì àáî ïîòÿãíå
äëÿ ñòîð³í øêîäó, ÿêà çíà÷íî ïåðåâè-
ùóº çàòðàòè, íåîáõ³äí³ äëÿ âèêîíàííÿ
äîãîâîðó íà óìîâàõ, çì³íåíèõ ñóäîì
(÷. 4 ñò. 652 ÖÊ Óêðà¿íè). ßêùî ñòî-
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ðîíè íå äîñÿãëè çãîäè ùîäî ïðèâåäåí-
íÿ äîãîâîðó ó â³äïîâ³äí³ñòü ç îáñòàâè-
íàìè, ÿê³ ³ñòîòíî çì³íèëèñÿ, àáî ùîäî
éîãî ðîç³ðâàííÿ, äîãîâ³ð ìîæå áóòè
ðîç³ðâàíèé çà ð³øåííÿì ñóäó íà âèìî-
ãó çà³íòåðåñîâàíî¿ ñòîðîíè çà íàÿâíî-
ñò³ îäíî÷àñíî íàñòóïíèõ óìîâ, âñòà-
íîâëåíèõ ÷. 2 ñò. 652 ÖÊ Óêðà¿íè:
1) â ìîìåíò óêëàäåííÿ äîãîâîðó ñòî-

ðîíè âèõîäèëè ç òîãî, ùî òàêà
çì³íà îáñòàâèí íå íàñòàíå;

2) çì³íà îáñòàâèí çóìîâëåíà ïðè÷èíà-
ìè, ÿê³ çà³íòåðåñîâàíà ñòîðîíà íå
ìîãëà óñóíóòè ï³ñëÿ ¿õ âèíèêíåí-
íÿ ïðè âñ³é òóðáîòëèâîñò³
³ îáà÷íîñò³, ÿê³ â³ä íå¿ âèìàãàëèñÿ;

3) âèêîíàííÿ äîãîâîðó ïîðóøèëî á
ñï³ââ³äíîøåííÿ ìàéíîâèõ ³íòåðå-
ñ³â ñòîð³í ³ ïîçáàâèëî á çà³íòåðå-
ñîâàíó ñòîðîíó òîãî, íà ùî âîíà
ðîçðàõîâóâàëà ïðè óêëàäåíí³ äî-
ãîâîðó;

4) ³ç ñóò³ äîãîâîðó àáî çâè÷à¿â ä³ëî-
âîãî îáîðîòó íå âèïëèâàº, ùî
ðèçèê çì³íè îáñòàâèí íåñå çà³íòå-
ðåñîâàíà ñòîðîíà.

Äîñë³äíèêè ïèòàíü çì³íè òà ðîç³ð-
âàííÿ äîãîâîð³â âèçíà÷àþòü, ùî íà
â³äì³íó â³ä óêëàäåííÿ äîãîâîðó íà íå-
âèã³äíèõ óìîâàõ, â ñèòóàö³¿ çì³íè îá-
ñòàâèí â³äñóòíº ñïîòâîðåííÿ ä³éñíî¿
âîë³ ñòîð³í ó ìîìåíò óêëàäåííÿ äîãî-
âîðó, à äî îçíàê ³ñòîòíî¿ çì³íè îáñòà-
âèí íå íàëåæàòü çì³íè îáñòàâèí, ä³¿
òà áåçä³ÿëüí³ñòü ñàìèõ ó÷àñíèê³â, íå-
ïðàâèëüíå âðàõóâàííÿ îáñòàâèí ïðè
óêëàäåíí³ äîãîâîðó, çì³íà ô³íàíñîâîãî
ñòàíîâèùà, ïðèéíÿòòÿ íîâèõ ïðàâî-
âèõ íîðì, ÿê³ íå çà÷³ïàþòü óìîâ äîãî-
âîðó [1, c. 22–23].

Ó ðàç³ ðîç³ðâàííÿ äîãîâîðó âíàñë³-
äîê ³ñòîòíî¿ çì³íè îáñòàâèí ñóä, íà âè-
ìîãó áóäü-ÿêî¿ ³ç ñòîð³í, âèçíà÷àº íà-
ñë³äêè ðîç³ðâàííÿ äîãîâîðó, âèõîäÿ÷è
ç íåîáõ³äíîñò³ ñïðàâåäëèâîãî ðîçïîä³-
ëó ì³æ ñòîðîíàìè âèòðàò, ïîíåñåíèõ
íèìè ó çâ’ÿçêó ç âèêîíàííÿì öüîãî äî-
ãîâîðó (÷. 3 ñò. 652 ÖÊ Óêðà¿íè).

Âèñíîâêè
Ïðàâîâ³äíîøåííÿì º íàñë³äîê ñïå-

ö³àëüíî-þðèäè÷íî¿ ôîðìè ïðàâîâîãî

ðåãóëþâàííÿ, ÿêèé âèðàæàºòüñÿ ó ñâ³-
äîì³é âçàºìí³é ïîâåä³íö³ êîíêðåòíèõ
ñóá’ºêò³â, ÿêà îáóìîâëåíà íàÿâí³ñòþ
òàêèõ, ùî ñï³âïàäàþòü çà çì³ñòîì,
ñóá’ºêòèâíîãî ïðàâà òà þðèäè÷íîãî
îáîâ’ÿçêó.

Ïðàâîâ³äíîøåííÿ, ùî âèïëèâàþòü
ç àâòîðñüêîãî ïðàâà, â ïåðøó ÷åðãó
âèíèêàþòü ó çâ’ÿçêó ç³ ñòâîðåííÿì
òâîð³â (ï. 2 ÷. 2 ñò. 11 ÖÊ Óêðà¿íè),
êîëè îäí³ºþ ñòîðîíîþ ïðàâîâ³äíîøåí-
íÿ âèñòóïàº àâòîð, à ³íøîþ – âñå ñó-
ñï³ëüñòâî â ö³ëîìó ³ êîæåí éîãî ÷ëåí
çîêðåìà, ÿê³ çîáîâ’ÿçóþòüñÿ íå ïåðå-
øêîäæàòè àâòîðîâ³ ó çä³éñíåíí³ éîãî
ïðàâà òà óòðèìóâàòèñÿ â³ä ïîðóøåííÿ
àâòîðñüêîãî ïðàâà. Òàêîæ ï³äñòàâàìè
âèíèêíåííÿ ïðàâîâ³äíîøåíü â ãàëóç³
àâòîðñüêîãî ïðàâà º äîãîâîðè òà ³íø³
ïðàâî÷èíè (ï. 1 ÷. 2 ñò. 11 ÖÊ Óêðà¿-
íè), çàâäàííÿ ìàéíîâî¿ òà ìîðàëüíî¿
øêîäè (ï. 3 ÷. 2 ñò. 11), ³íø³ þðèäè÷-
í³ ôàêòè (ï. 4 ÷. 2 ñò. 11).

Ïðè çì³í³ àáî ïðèïèíåíí³ äîãîâîðó
ó çâ’ÿçêó ç ³ñòîòíèì ïîðóøåííÿì ñë³ä
âðàõîâóâàòè õàðàêòåð ïîðóøåííÿ äî-
ãîâîðó, ñï³ââ³äíîøåííÿ âèêîíàíèõ òà
íåâèêîíàíèõ çîáîâ’ÿçàíü ³ äîö³ëüí³ñòü
çáåðåæåííÿ äîãîâîðó, âðàõîâóþ÷è õà-
ðàêòåð ïîðóøåííÿ.

Çì³íà äîãîâîðó ó çâ’ÿçêó ç ³ñòîòíîþ
çì³íîþ îáñòàâèí äîïóñêàºòüñÿ çà ð³-
øåííÿì ñóäó çà íàÿâíîñò³ óìîâ, âñòà-
íîâëåíèõ ÷. 2 ñò. 652 ÖÊ Óêðà¿íè, â
ñèòóàö³¿ çì³íè îáñòàâèí â³äñóòíº ñïî-
òâîðåííÿ ä³éñíî¿ âîë³ ñòîð³í ó ìîìåíò
óêëàäåííÿ äîãîâîðó, à äî îçíàê ³ñòîò-
íî¿ çì³íè îáñòàâèí íå íàëåæàòü çì³íè
îáñòàâèí, ä³¿ òà áåçä³ÿëüí³ñòü ñàìèõ
ó÷àñíèê³â, íåïðàâèëüíå âðàõóâàííÿ
îáñòàâèí ïðè óêëàäåíí³ äîãîâîðó,
çì³íà ô³íàíñîâîãî ñòàíîâèùà, ïðè-
éíÿòòÿ íîâèõ ïðàâîâèõ íîðì, ÿê³ íå
çà÷³ïàþòü óìîâ äîãîâîðó.
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À. Øòåôàí. Èçìåíåíèå èëè ïðåêðàùåíèå ïðàâîòíîøåíèÿ êàê ñïîñîá çàùèòû
àâòîðñêîãî ïðàâà. Â ñòàòüå ðàñêðûâàåòñÿ ñîäåðæàíèå ïðàâîîòíîøåíèÿ, èçìåíåíèå
è ïðåêðàùåíèå ïðàâîîòíîøåíèÿ êàê ñïîñîáîâ çàùèòû àâòîðñêîãî ïðàâà â ðàìêàõ
äîãîâîðíûõ îòíîøåíèé, êîòîðûå ìîãóò áûòü èçìåíåíû èëè ïðåêðàùåíû ïî òðåáîâà-
íèþ îäíîé èç ñòîðîí â ñëó÷àå ñóùåñòâåííîãî íàðóøåíèÿ äîãîâîðà âòîðîé ñòîðîíîé è
â ñëó÷àå ñóùåñòâåííîãî èçìåíåíèÿ îáñòîÿòåëüñòâ, êîòîðûìè ñòîðîíû ðóêîâîäñòâî-
âàëèñü ïðè çàêëþ÷åíèè äîãîâîðà.

Êëþ÷åâûå ñëîâà: ïðàâîòíîøåíèå, íàðóøåíèå äîãîâîðà, çàùèòà àâòîðñêîãî ïðàâà

A. Shtefan. Modification or termination of the legal relationship as a mean
of copyright protecting . Legal relation is the result of specially-legal forms of regula-
tion and is expressed in conscious mutual behavior of specific subjects, caused by
matching by the content of subjective rights and legal responsibilities.

Legal relation arising from copyright, primarily appearing from the creation of the
work (Section 2 Part 2 of Art. 11 CC of Ukraine), when one party of relations is an au-
thor, and the second is the whole society in general and each of its members in particu-
lar who undertake not to interfere in the implementation of the author's rights and
to refrain from copyright infringement. As bases of relations in the sphere of copy-
right are contracts and other transactions (Section 1 Part 2 of Art. 11 CC of Ukraine),
causing of material and moral damage (Section 3 Part 2 of Art. 11), and other legal
facts (paragraph 4 Part 2 of Art. 11).

When one change or terminate the contract due to a substantial breach of the con-
tract one should be aware that such a violation is considered essential, in which subse-
quently harm caused by violation of the second party is largely deprived of what one ex-
pected signing the contract. The doctrine has criteria of fundamental breach of contract:
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1) the nature of the breach of contract — breach of conditions must be rough when
the debtor has not commenced the implementation of the commitments on time and
holds a long overdue;

2) the correlation of performed and non-performed obligations - substantial breach
often manifests when the volume of actual performance is less than half in contractual
obligations;

3) the desirability of maintaining the treaty, taking into account the nature of the
infringement — preservation of the contract is usually not advisable, if the debtor does
not eliminate the violation or fails to fulfill the obligation to the creditor or lost inter-
est in the undertaking.

Change of the contract in connection with a significant change in circumstances
permitted by the court under the conditions stipulated by Part 2 of Art. 652 CC
of Ukraine. In a situation of the change of circumstances no distortion will of the par-
ties at the conclusion of the contract, and to signs of significant change in circum-
stances does not include a change in circumstances, the acts and omissions of the par-
ticipants incorrectly recorded in the contract circumstances, changes in financial condi-
tion, the adoption of new regulations do not affect the terms of the contract.

Keywords: legal relations, breach of a contract, copyright protection
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