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Ïðî êëàñèô³êàö³þ ÿê ïðî ñïåö³-
àëüíèé ìåòîä ³ îñîáëèâó ìåòîäîëîã³÷íó
íàóêó ó ñôåð³ ñèñòåìíîãî àíàë³çó,
ñòðóêòóðíîãî àíàë³çó òà ìîäåëþâàííÿ
ñóñï³ëüíèõ ïðîöåñ³â çàãîâîðèëè ó äðó-
ã³é ïîëîâèí³ ìèíóëîãî ñòîë³òòÿ. Êëàñè-
ô³êàö³ÿ ÿê ñïåö³àëüíèé ìåòîä íàóêî-
âîãî äîñë³äæåííÿ øèðîêî âèêîðèñòî-
âóºòüñÿ â þðèäè÷íèõ íàóêàõ, çîêðåìà
³ â íàóö³ öèâ³ëüíîãî ïðîöåñóàëüíîãî
ïðàâà [2]. Ïîçîâ º ñêëàäíîþ þðèäè÷-
íîþ êàòåãîð³ºþ ÿê â íàóêîâîìó, òàê
³ â ïðèêëàäíîìó àñïåêòàõ. Îòîæ ç
ìåòîþ îòðèìàííÿ íàéá³ëüø ïîâíî¿ ³í-
ôîðìàö³¿ ïðî ïîçîâ íàóêîâö³ ¿õ êëàñè-
ô³êóþòü, ùî, ñâîºþ ÷åðãîþ, äîçâîëÿº
âèÿâèòè îñîáëèâîñò³, ñïåöèô³÷í³ ðèñè
ïåâíèõ âèä³â ïîçîâ³â [6, 274].

Âàæëèâå òåîðåòè÷íå òà ïðàêòè÷íå
çíà÷åííÿ ìàº êëàñèô³êàö³ÿ ïîçîâ³â,
ÿê³ âèíèêàþòü ³ç ñï³ðíèõ àâòîðñüêèõ
ïðàâîâ³äíîñèí çà ïðîöåñóàëüíèìè
îçíàêàìè: çà ñïîñîáîì ïðîöåñóàëüíî-
ãî çàõèñòó, ùî éîãî íàìàãàºòüñÿ îäåð-
æàòè îñîáà, êîòðà çâåðòàºòüñÿ äî ñóäó
çà çàõèñòîì ïîðóøåíîãî ÷è îñïîðåíî-
ãî ïðàâà àáî îõîðîíþâàíîãî çàêîíîì
³íòåðåñó.

Ó öèâ³ëüí³é ïðîöåñóàëüí³é äîêòðè-
í³ â³äñóòí³é ºäèíèé ï³äõ³ä ùîäî ïðî-
öåñóàëüíî-ïðàâîâî¿ êëàñèô³êàö³¿ ïî-
çîâ³â. Äî ñï³ðíèõ ïèòàíü íàëåæàòü ÿê
êëàñèô³êàö³éí³ îçíàêè, òàê ³ ê³ëü-
ê³ñòü êëàñ³â, ÿê³ âèîêðåìëþþòü çà
ïåâíîþ îçíàêîþ. Îäí³ äîñë³äíèêè
êëàñèô³êóþòü ïîçîâè çà ïðîöåñóàëü-
íîþ ìåòîþ íà ïîçîâè ïðî âèçíàííÿ (ïî-
çèòèâí³ é íåãàòèâí³) òà ïðî ïðèñóäæåí-
íÿ [15, 443], ³íø³ âèîêðåìëþþòü ò³
æ ñàì³ ð³çíîâèäè àëå âæå çà ïðåäìå-
òîì ïîçîâó [12, 59]. Äåÿê³ ïðîöåñóàë³-
ñòè ïîä³ëÿþòü ïîçîâè çà ôîðìîþ çàõè-
ñòó, çà ÿêîþ çâåðòàºòüñÿ ïîçèâà÷ äî
ñóäó, íà òðè âèäè: ïîçîâè ïðî ïðèñóä-
æåííÿ, âèçíàííÿ òà ïåðåòâîðþâàëüí³
(ïðî çì³íó ïðàâîâ³äíîñèí) [21, 68].
×àñòèíà äîñë³äíèê³â ââàæàþòü ï³äñòà-
âîþ äëÿ òàêî¿ êëàñèô³êàö³¿ çì³ñò ïîçî-
âó [22, 122]. Á³ëüø³ñòü äîñë³äíèê³â
êðèòåð³ºì äëÿ âèîêðåìëåííÿ öèõ
âèä³â ïîçîâó íàçèâàþòü ñïîñ³á ïðîöå-
ñóàëüíîãî çàõèñòó [17, 69; 28, 28; 18,
221–222; 24]. Ïîòð³áíî çàçíà÷èòè, ùî
çà öèì æå êðèòåð³ºì äåÿê³ äîñë³äíèêè
êëàñèô³êóþòü ïîçîâè âæå íà äâà
âèäè: ïîçîâè ïðî ïðèñóäæåííÿ (âè-
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êîíàâ÷³) ³ ïðî âèçíàííÿ (óñòàíîâ÷³)
[11, 55]. Äåÿê³ äîñë³äíèêè êðèòåð³ºì
ïðîöåñóàëüíî-ïðàâîâî¿ êëàñèô³êàö³¿
íàçèâàþòü ïðåäìåò ñóäîâîãî ïðèñóä-
æåííÿ [27, 141].

Ó öüîìó êîíòåêñò³ ñòàíîâèòü ³íòåðåñ
çàãàëüíîâèçíàíà êëàñèô³êàö³ÿ ïîçîâ³â
ó öèâ³ëüíîìó ïðîöåñóàëüíîìó ïðàâ³ Í³-
ìå÷÷èíè. Òàê, çàëåæíî â³ä ïðåäìåòà
ïîçîâó ÷è éîãî çì³ñòó â í³ìåöüê³é ïðî-
öåñóàëüí³é òåîð³¿ ïîçîâè êëàñèô³êóþòü
íà: ïîçîâè ïðî âèêîíàííÿ çîáîâ’ÿçàíü
àáî ïîçîâè ïðî ïðèñóäæåííÿ, âñòàíîâ-
ëþâàëüí³ ïîçîâè, ÷è ïîçîâè ïðî âèçíàí-
íÿ, òà ïåðåòâîðþâàëüí³ ïîçîâè [16,
9–10]. Ïîä³ë ïîçîâ³â íà òðè ãðóïè ïðè-
éíÿòèé íå ëèøå â Í³ìå÷÷èí³, à é öè-
â³ëüíèì ïðîöåñóàëüíèì ïðàâîì Àâ-
ñòð³¿, Øâåéöàð³¿, ç äåÿêèìè óòî÷íåííÿ-
ìè — ó Ôðàíö³¿ òà ²òàë³¿ [5, 262].

Ç îãëÿäó íà òå, ùî ïîçîâîì º çâåð-
íåíà äî ñóäó âèìîãà ïðî çàõèñò ïðàâà,
éîãî ïðîöåñóàëüíîþ ìåòîþ º ïîðóøåí-
íÿ ä³ÿëüíîñò³ ñóäó íà çàõèñò ïðàâà,
à íå ñïîñ³á òàêîãî çàõèñòó, ùî ï³ä-
òâåðäæóºòüñÿ òàêîæ íîðìàòèâíèì âè-
çíà÷åííÿì çàâäàíü öèâ³ëüíîãî ñóäî-
÷èíñòâà (ñò. 1 ÖÏÊ Óêðà¿íè). Îòæå,
ïðîöåñóàëüíà ìåòà íå ìîæå áóòè ï³ä-
ñòàâîþ äëÿ êëàñèô³êàö³¿ ïîçîâ³â. Îñ-
ê³ëüêè äåÿê³ äîñë³äíèêè ïðåäìåò ñó-
äîâîãî ïðèñóäæåííÿ îòîòîæíþòü ç
ïðîöåñóàëüíîþ ìåòîþ, â³í òàêîæ íå º
îñíîâîþ äëÿ ïîä³ëó ïîçîâ³â íà âèäè.

Ùîäî ïðîöåñóàëüíî¿ ôîðìè çàõè-
ñòó, ÿêîþ º îá’ºêòèâíå (çîâí³øíº) âè-
ðàæåííÿ â÷èíåííÿ, çàêð³ïëåííÿ òà
îôîðìëåííÿ öèâ³ëüíî¿ ïðîöåñóàëüíî¿
ä³ÿëüíîñò³, òîáòî ñèñòåìà ³ ñòðóêòóðà
ïðîöåñóàëüíèõ ä³é, â÷èíåíèõ çà ïåâ-
íèìè ïðàâèëàìè, âñòàíîâëåíèì ïî-
ðÿäêîì, çàêð³ïëåíèõ ³ â³äîáðàæåíèõ
ó ïåðåäáà÷åíèõ çàêîíîì ïðîöåñóàëü-
íèõ àêòàõ, òî âîíè çàáåçïå÷óþòü äîñÿã-
íåííÿ ïðîöåñóàëüíî¿ ìåòè [26, 16–19].
Òàêå òëóìà÷åííÿ ïðîöåñóàëüíî¿ ôîðìè
âèïëèâàº ç ÷. 1 ñò. 16 ÖÊ Óêðà¿íè,
çà ÿêîþ çàõèñò îñîáèñòèõ íåìàéíîâèõ
àáî ìàéíîâèõ ïðàâ òà ³íòåðåñ³â îñîáè
çä³éñíþºòüñÿ ñóäîì [14, 3–7]. Çàçíà÷å-
í³ â ö³é ñòàòò³ øëÿõè çàõèñòó ïîðóøå-

íèõ öèâ³ëüíèõ ñïðàâ, ÿê òî âèçíàííÿ
öèõ ïðàâ, ïðèñóäæåííÿ âèêîíàííÿ
îáîâ’ÿçêó, ïðèïèíåííÿ àáî çì³íè ïðà-
âîâ³äíîñèíè, º íå ïðîöåñóàëüíî-ïðàâî-
âîþ ôîðìîþ, à ñïîñîáîì çàõèñòó ïðàâ.
À âèçíà÷åí³ â ö³é æå íîðì³ øëÿõè
â³äíîâëåííÿ ñòàíîâèùà, êîòðå ³ñíóâà-
ëî äî ïîðóøåííÿ ïðàâà, òà ïðèïèíåí-
íÿ ä³é, ùî ïîðóøóþòü ïðàâî, ³ ñòÿã-
íåííÿ ç îñîáè, ÿêà ïîðóøèëà ïðàâî,
çàâäàíèõ çáèòê³â, à òàêîæ êîìïåíñàö³¿
ìîðàëüíî¿ øêîäè ñòàíîâëÿòü ìàòåð³-
àëüíî-ïðàâîâ³ ñïîñîáè çàõèñòó ïðàâà.

Ìàòåð³àëüíî-ïðàâîâ³ ñïîñîáè çà-
õèñòó ïðàâ º îñíîâîþ äëÿ âèçíà÷åííÿ
ï³äñòàâè êëàñèô³êàö³¿ ïîçîâ³â çà ïðî-
öåñóàëüíî-ïðàâîâîþ îçíàêîþ, ÿêîþ º
ïðîöåñóàëüíî-ïðàâîâèé ñïîñ³á çàõèñòó
ïðàâ ³ îõîðîíþâàíèõ çàêîíîì ³íòåðå-
ñ³â, çà ÿêèìè ïîçîâè ç àâòîðñüêèõ
ïðàâîâ³äíîñèí ìîæóòü áóòè êëàñèô³-
êîâàí³ íà òðè âèäè: ïðî âèçíàííÿ,
ïðèñóäæåííÿ òà ïåðåòâîðåííÿ.

Íå çâàæàþ÷è íà òå, ùî ñåðåä ïðîöå-
ñóàë³ñò³â â³äñóòí³ ñïîðè ùîäî âèîêðåì-
ëåííÿ ïîçîâ³â ïðî âèçíàííÿ, ïðîòå,
ç îãëÿäó íà ðåôîðìóâàííÿ íàö³îíàëü-
íîãî öèâ³ëüíîãî ïðîöåñóàëüíîãî çàêîíî-
äàâñòâà, âèíèêàº ïîòðåáà òàêèé ð³çíî-
âèä ïîçîâ³â îêðåìî äîñë³äèòè íà ïðè-
êëàä³ ñïðàâ, ÿê³ âèíèêàþòü ç³ ñï³ðíèõ
àâòîðñüêî-ïðàâèõ â³äíîñèí.

Ïîçîâè ïðî âèçíàííÿ ñïðÿìîâàí³
íà âèçíàííÿ, âñòàíîâëåííÿ, ï³äòâåðä-
æåííÿ (êîíñòàòàö³þ) ñóäîì íàÿâíîñò³
(ïîçèòèâí³) ÷è â³äñóòíîñò³ (íåãàòèâí³)
ñï³ðíèõ àâòîðñüêèõ ïðàâîâ³äíîñèí,
ïðàâ ³ îáîâ’ÿçê³â, ÿê³ âèïëèâàþòü ç
íèõ. Ïîçîâè ïðî âèçíàííÿ â ïðîöåñó-
àëüí³é ë³òåðàòóð³ ùå íàçèâàþòü âñòà-
íîâëþâàëüíèìè [4].

Ïîçîâè ïðî âèçíàííÿ çóìîâëåí³ íå-
îáõ³äí³ñòþ âíåñåííÿ ÿñíîñò³ òà âè-
çíà÷åíîñò³ ó ïðàâîâ³ âçàºìîâ³äíîñèíè
ñòîð³í, ó âñòàíîâëåííÿ ìåæ ñï³ðíîãî
ïðàâà ÷è îáîâ’ÿçêó ç ìåòîþ óñóíóòè
ïåðåøêîäè äëÿ ¿õ çä³éñíåííÿ. Âñòà-
íîâëåííÿ ñóäîâèì ð³øåííÿì âèçíà÷å-
íîñò³ â àâòîðñüêèõ ïðàâîâ³äíîñèíàõ,
ó ïðàâàõ ³ îáîâ’ÿçêàõ éîãî ñóá’ºêò³â
ñòâîðþº íåîáõ³äíó ï³äñòàâó äëÿ äîáðî-
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â³ëüíîãî, ïðàâèëüíîãî òà äîáðîñîâ³ñ-
íîãî ¿õ âèêîíàííÿ, ñëóãóº çàñîáîì çà-
ïîá³ãàííÿ ïðàâîïîðóøåííÿì.

Ìàòåð³àëè ñóäîâî¿ ïðàêòèêè ñâ³ä-
÷àòü ïðî ïîøèðåíèé õàðàêòåð ïîçîâ³â
ïðî âèçíàííÿ ïðàâà àâòîðà íà òâîðè
â ãàëóç³ ìèñòåöòâà, ïðî âèçíàííÿ íå-
ä³éñíèì àâòîðñüêîãî àáî âèäàâíè÷îãî
äîãîâîðó òîùî. Ó çâ’ÿçêó ç òèì, ùî çà
ïîçîâàìè ïðî âèçíàííÿ ìîæóòü áóòè
ïðåä’ÿâëåí³ ïîçîâè ïðî ïðèñóäæåííÿ,
â ïðîöåñóàëüí³é ë³òåðàòóð³ ö³ ïîçîâè
ùå ìàþòü íàçâó ïîçîâ³â áåç ïðèñóäæåí-
íÿ, ïîïåðåäí³õ, ïðåþäèö³éíèõ, óñòà-
íîâ÷èõ [3, 592, 603].

Âàðòî çàçíà÷èòè, ùî ñüîãîäí³ ïðàê-
òè÷íî â³äñóòíÿ ñóäîâà ïðàêòèêà «÷è-
ñòèõ» ïîçîâ³â ïðî âèçíàííÿ ïðàâ,
ÿê³ âèïëèâàþòü ç àâòîðñüêèõ ïðàâî-
â³äíîñèí, çàçâè÷àé, ïîçèâà÷ ç ìåòîþ
åêîíîì³¿ ÷àñó ³ êîøò³â çâåðòàºòüñÿ îä-
íî÷àñíî ç âèìîãîþ ïðî âèçíàííÿ çà
íèì àâòîðñüêîãî ïðàâà òà ïðî ïðèñóä-
æåííÿ (ñòÿãíåííÿ àâòîðñüêî¿ âèíàãî-
ðîäè, êîìïåíñàö³¿ òîùî).

Òàê, íàïðèêëàä, ó Ñïðàâ³ ¹ 2-
429/2008 ð. ïîçèâà÷, çâåðíóâñÿ äî
ñóäó ç ïîçîâîì äî ðåäàêö³¿ äðóêîâàíî-
ãî âèäàííÿ ãàçåòè «Êîíòàêò», ó ÿêîìó
ïðîñèòü âèçíàòè éîãî àâòîðîì íàäðó-
êîâàíîãî 20.12.2007 ð. ó âèùåçàçíà÷å-
íîìó çàñîá³ ìàñîâî¿ ³íôîðìàö³¿ ñòàòò³,
ÿêà íàçèâàëàñÿ «Ñàäîâ³ êîîïåðàòèâè:
áóòè ÷è íå áóòè?», çîáîâ’ÿçàòè â³äïî-
â³äà÷à îïóáë³êóâàòè ³íôîðìàö³þ,
ùîäî ôàêòó ïîðóøåííÿ éîãî àâòîð-
ñüêîãî ïðàâà, ñòÿãíóòè íà éîãî êî-
ðèñòü 1500 ãðí ìàòåð³àëüíî¿ øêîäè òà
5000 ãðí íà â³äøêîäóâàííÿ çàâäàíî¿
ìîðàëüíî¿ øêîäè [19].

Âîäíî÷àñ, íå ìîæíà çíåö³íþâàòè
çíà÷åííÿ ïðåþäèö³éíèõ ïîçîâ³â. Ïðå-
þäèö³éíèìè ïîçîâè ìîæóòü áóòè
òîìó, ùî âñòàíîâëåí³ ð³øåííÿì ñóäó
çà ïîçîâîì ïðî âèçíàííÿ íàÿâíîñò³ àâ-
òîðñüêèõ ïðàâîâ³äíîñèíè íå äîâîäÿòü-
ñÿ çíîâó ïðè ðîçãëÿä³ ³íøèõ ñïðàâ,
ó ÿêèõ áåðóòü ó÷àñòü ò³ ñàì³ îñîáè
(÷. 3 ñò. 61 ÖÏÊ Óêðà¿íè). Ñòîðîíè ÷è
³íø³ îñîáè, ùî áåðóòü ó÷àñòü ó ñïðàâ³,
à òàêîæ ¿õí³ ïðàâîíàñòóïíèêè íå ìî-

æóòü çíîâó çàÿâèòè òàê³ æ ïîçîâí³ âè-
ìîãè ç òèõ æå ï³äñòàâ, à òàêîæ îñïî-
ðþâàòè â ³íøîìó ïðîöåñ³ âñòàíîâëåí³
ñóäîì ôàêòè òà ïðàâîâ³äíîñèíè (÷. 3
ñò. 223 ÖÏÊ Óêðà¿íè).

Áåðó÷è äî óâàãè çì³ñò ïîçîâ³â ïðî
âèçíàííÿ, äåÿê³ àâòîðè áåçï³äñòàâíî
çâóæóþòü ¿õíþ ñïðÿìîâàí³ñòü, ñòâåðä-
æóþ÷è, ùî ïîäàþòü ¿õ íå òîä³, êîëè
öèâ³ëüíå ñóá’ºêòèâíå ïðàâî ïîçèâà÷à
âæå ïîðóøåíî, à ç ìåòîþ çàïîá³ãàííÿ
ïîðóøåííþ öüîãî ïðàâà [27, 142; 25].
Ïðîòå àíàë³ç ñóäîâèõ ñïðàâ ç àâòîð-
ñüêèõ ïðàâîâ³äíîñèí ñâ³ä÷èòü, ùî â
ïåðåâàæí³é á³ëüøîñò³ ïîçîâè ïðî âè-
çíàííÿ ïðåä’ÿâëÿþòüñÿ çà íàÿâíîñò³
ïîðóøåííÿ ïðàâà ïîçèâà÷à.

Òàê, íàïðèêëàä, ïîçèâà÷ çâåðíóâñÿ
äî ñóäó ç ïîçîâîì äî â³äïîâ³äà÷à òà
Äåðæàâíî¿ ñëóæáè ³íòåëåêòóàëüíî¿
âëàñíîñò³ Óêðà¿íè ïðî âèçíàííÿ éîãî
ñï³âàâòîðîì ë³òåðàòóðíîãî òâîðó íàóêî-
âîãî õàðàêòåðó, ùî áóâ ñòâîðåíèé êî-
ëåêòèâîì àâòîð³â, ³ âèçíàííÿ â³äïîâ³-
äà÷à òàêèì, ùî íå º àâòîðîì öüîãî
òâîðó, àâòîðñüêå ïðàâî íà ÿêèé çàñâ³ä-
÷óºòüñÿ ñâ³äîöòâîì ïðî ðåºñòðàö³þ àâ-
òîðñüêîãî ïðàâà íà òâ³ð, âèäàíèì â³ä-
ïîâ³äà÷åâ³, âèçíàííÿ ñâ³äîöòâà íåä³é-
ñíèì òà ç ìåòîþ çîáîâ’ÿçàòè Äåðæàâíó
ñëóæáó ³íòåëåêòóàëüíî¿ âëàñíîñò³
Óêðà¿íè âíåñòè äî Äåðæàâíîãî ðåºñòðó
ñâ³äîöòâ ïðî ðåºñòðàö³þ àâòîðñüêîãî
ïðàâà íà òâ³ð â³äîìîñò³ ùîäî âèçíàííÿ
íåä³éñíèì ñâ³äîöòâà ïðî ðåºñòðàö³þ àâ-
òîðñüêîãî ïðàâà íà òâ³ð òà îïóáë³êóâàí-
íÿ ¿õ ó îô³ö³éíîìó áþëåòåí³ «Àâòîð-
ñüêå ïðàâî ³ ñóì³æí³ ïðàâà».

Ó ñóäîâîìó çàñ³äàíí³ ïîçèâà÷åì
áóëî äîâåäåíî éîãî ñï³âàâòîðñòâî íà ë³-
òåðàòóðíèé òâ³ð íàóêîâîãî õàðàêòåðó,
à òàêîæ òå, ùî â³äïîâ³äà÷ íå íàëåæèòü
äî êîëåêòèâó àâòîð³â öüîãî òâîðó.

Ñóä âèçíàâ ïîçèâà÷à ñï³âàâòîðîì
òâîðó, íåä³éñíèì ñâ³äîöòâî ïðî ðå-
ºñòðàö³þ àâòîðñüêîãî ïðàâà íà òâ³ð òà
çîáîâ’ÿçàâ Äåðæàâíó ñëóæáó ³íòåëåê-
òóàëüíî¿ âëàñíîñò³ Óêðà¿íè âíåñòè äî
Äåðæàâíîãî ðåºñòðó ñâ³äîöòâ ïðî ðå-
ºñòðàö³þ àâòîðñüêîãî ïðàâà íà òâ³ð
â³äîìîñò³ ùîäî âèçíàííÿ íåä³éíèì
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ñâ³äîöòâà ïðî ðåºñòðàö³þ àâòîðñüêîãî
ïðàâà íà òâ³ð ³ îïóáë³êóâàòè â³äïîâ³äí³
â³äîìîñò³ â îô³ö³éíîìó áþëåòåí³ «Àâ-
òîðñüêå ïðàâî ³ ñóì³æí³ ïðàâà» [20].

Çàäîâîëüíèâøè òàêèé ïîçîâ ïðî âè-
çíàííÿ ïîçèâà÷à ñï³âàâòîðîì ë³òåðà-
òóðíîãî òâîðó íàóêîâîãî õàðàêòåðó,
ñóä ñâî¿ì ð³øåííÿì çàõèñòèâ ïîðóøåíå
ïðàâî àâòîðà áåç ïðèñóäæåííÿ â³äïîâ³-
äà÷à äî âèêîíàííÿ ïåâíèõ ä³é íà éîãî
êîðèñòü. Ïðåäìåòîì ïîçîâó ïðî âè-
çíàííÿ º ìàòåð³àëüíî-ïðàâîâ³ âèìîãè ç
àâòîðñüêèõ àáî ñóì³æíèõ ïðàâîâ³äíî-
ñèí, ç ïðàâ ³ îáîâ’ÿçê³â, ÿê³ ñòàíîâ-
ëÿòü ¿õí³é çì³ñò, çîêðåìà ïðàâî àâòî-
ðñòâà íà: ë³òåðàòóðí³ ïèñüìîâ³ òâîðè
áåëåòðèñòè÷íîãî, ïóáë³öèñòè÷íîãî,
íàóêîâîãî, òåõí³÷íîãî ÷è ³íøîãî õà-
ðàêòåðó (êíèãè, áðîøóðè, ñòàòò³
òîùî); êîìï’þòåðí³ ïðîãðàìè; áàçè
äàíèõ; ìóçè÷í³ òâîðè ç òåêñòîì ³ áåç
òåêñòó; äðàìàòè÷í³, ìóçè÷íî-äðàìàòè÷-
í³ òâîðè, ïàíòîì³ìè, õîðåîãðàô³÷í³ òà
³íø³ òâîðè, ñòâîðåí³ äëÿ ñöåí³÷íîãî ïî-
êàçó, òà ¿õ ïîñòàíîâêè; àóä³îâ³çóàëüí³
òâîðè; òâîðè îáðàçîòâîð÷îãî ìèñòåöò-
âà òîùî (ñò. 8 Çàêîíó Óêðà¿íè «Ïðî
àâòîðñüêå ïðàâî òà ñóì³æí³ ïðàâà»).

Âàðòî çàçíà÷èòè, ùî, íàïðèêëàä,
ó öèâ³ëüíîìó ïðîöåñ³ Í³ìå÷÷èíè ä³º
ïðèíöèï ñóáñèä³àðíîñò³ ïîçîâ³â ïðî
âèçíàííÿ äî âæå ïîäàíîãî ïîçîâó ïðî
ïðèñóäæåííÿ, çàâäÿêè öüîìó ïîçèâà÷
ìîæå îòðèìàòè á³ëüø ïîâíèé ñóäîâèé
çàõèñò ñâî¿õ ïðàâ [1, 51]. Ïðèâåðòàº
óâàãó é òîé ôàêò, ùî âñå æ òàêè äåÿê³
ïðîöåñóàë³ñòè, âèçíàþòü ìîæëèâ³ñòü
³ñíóâàííÿ ïîçîâó ïðî âèçíàííÿ âðàç³
ïîðóøåíîãî ïðàâà, à òàêîæ ³ñíóâàííÿ
â öèâ³ëüíîìó ïðîöåñ³ âèìîãè ïîçèâà-
÷à, ùî ñêëàäàºòüñÿ ç äâîõ âèä³â ïîçî-
âó — ïðî âèçíàííÿ ³ ïðî ïðèñóäæåí-
íÿ, îá’ºäíàíèõ â îäíó ïîçîâíó çàÿâó
[10, 77; 7, 207].

Àíàë³ç ñóäîâî¿ ïðàêòèêè ñâ³ä÷èòü,
ùî ïðåäìåòîì ïîçîâó ïðî âèçíàííÿ
ïåðåâàæíî º ïðàâîâ³ âèìîãè ç ïîðóøå-
íèõ ÷è îñïîðåíèõ àâòîðñüêèõ ïðàâî-
â³äíîñèí, ïðàâ àáî îáîâ’ÿçê³â ì³æ ïî-
çèâà÷åì òà â³äïîâ³äà÷åì. Àëå ó ñóäî-
â³é ïðàêòèö³ ìîæíà çóñòð³òè ³ ïîçîâè

ïðî âèçíàííÿ, ïðåäìåòîì ÿêèõ º ìàòå-
ð³àëüíî-ïðàâîâ³ âèìîãè ç ïðàâîâ³äíî-
ñèí ì³æ ³íøèìè îñîáàìè, çîêðåìà,
ïðè ïðåä’ÿâëåíí³ ïîçîâó ïðî âèçíàííÿ
ñöåíàðíîãî ÷è ³íøîãî äîãîâîðó íåä³é-
ñíèì, ïðî âèçíàííÿ â³ëüíîãî âèêîðè-
ñòàííÿ òâîðó áåç çãîäè àâòîðà àáî
³íøî¿ îñîáè, ùî ìàº àâòîðñüêå ïðàâî
(ñòàòò³ 21–25 Çàêîíó Óêðà¿íè «Ïðî
àâòîðñüêå ïðàâî ³ ñóì³æí³ ïðàâà»).

Òàê, íàïðèêëàä, ïîçèâà÷³ çâåðíó-
ëèñÿ äî ñóäó ç ïîçîâîì ïðî âèçíàííÿ
ä³é â³äïîâ³äà÷à òàêèìè, ùî ïîðó-
øóþòü àâòîðñüê³ îñîáèñò³ ìàéíîâ³ òà
íåìàéíîâ³ ïðàâà ïîçèâà÷³â, øëÿõîì
ïóáë³êàö³¿ áåç ¿õíüîãî äîçâîëó â ãàçåò³
«Êîìñîìîëüñüêàÿ ïðàâäà â Óêðàèíå.
Êèåâñêèé âûïóñê.» â³ä 15.06.2007 ð.
â ñòàòò³ «Ñåðäöå Óêðàèíû óñïîêîèò
ïðèÿòíûé ìîëîäîé ÷åëîâåê» ÷àñòèíè
õóäîæíüîãî òâîðó.

Ð³øåííÿì Ïå÷åðñüêîãî ðàéîííîãî
ñóäó ì. Êèºâà â³ä 16.05.2008 ð. â çàäî-
âîëåíí³ ïîçîâíèõ âèìîã áóëî â³äìîâ-
ëåíî ïîâí³ñòþ. Ó ñóäîâîìó çàñ³äàíí³
áóëî âñòàíîâëåíî, ùî ïîçèâà÷àì íàëå-
æèòü àâòîðñüêå ïðàâî íà õóäîæí³é
òâ³ð «Çá³ð ìàëþíê³â äî ãðàëüíèõ êàðò
«Êàðòè ñóâåí³ðè ïîìàðàí÷åâ³», ùî
ï³äòâåðäæóºòüñÿ ñâ³äîöòâîì ïðî ðå-
ºñòðàö³þ àâòîðñüêîãî ïðàâà íà òâ³ð.
Ó ñòàòò³ «Ñåðäöå Óêðàèíû óñïîêîèò
ïðèÿòíûé ìîëîäîé ÷åëîâåê» (íàäðóêî-
âàí³é â ãàçåò³ «Êîìñîìîëüñüêàÿ ïðàâ-
äà â Óêðàèíå. Êèåâñêèé âûïóñê.» â³ä
15.06.2007 ð. ¿¿ àâòîðîì áóëî âèêîðè-
ñòàíî ìàëþíêè, ùî âõîäÿòü äî õó-
äîæíüîãî òâîðó ïîçèâà÷³â, à ñàìå
â³ñ³ì îäèíèöü õóäîæíüîãî òâîðó. ×à-
ñòèíó öüîãî õóäîæíüîãî òâîðó àâòîð
ñòàòò³ âèêîðèñòàâ ÿê ³ëþñòðàö³þ â ïå-
ð³îäè÷íîìó âèäàí³ äëÿ çä³éñíåííÿ
âëàñíîãî ïîë³òè÷íîãî ïðîãíîçó øëÿ-
õîì ãàäàííÿ íà êàðòàõ ³ç çîáðàæåí-
íÿì óêðà¿íñüêèõ ïîë³òèê³â.

Ñóä ä³éøîâ âèñíîâêó, ùî â³äïîâ³äà-
÷³ îïóáë³êóâàëè ÷àñòèíó õóäîæíüîãî
òâîðó ïîçèâà÷³â ç äîòðèìàííÿì âèìîã
ñò. 21 Çàêîíó Óêðà¿íè «Ïðî àâòîðñüêå
ïðàâî ³ ñóì³æí³ ïðàâà», îñê³ëüêè â
ñòàòò³ áóëî çðîáëåíî ïîñèëàííÿ íà àâòîðà
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öèõ êàðò Áëàãîä³éíèé ôîíä ï³äòðèìêè
³íòåëåêòóàëüíèõ ³í³ö³àòèâ «Ñëàâ³ÿ»,
çã³äíî ç ³íôîðìàö³ºþ, ùî áóëà íàâåäåíà
áåçïîñåðåäíüî íà êîëîä³ êàðò.

ßê âáà÷àºòüñÿ ç íàÿâíèõ ó ìàòåð³à-
ëàõ ñïðàâè äîêàç³â, ïåðåä íàçâîþ
ôîíäó áóâ ðîçì³ùåíèé çíàê îõîðîíè
àâòîðñüêîãî ïðàâà ©, îòæå, çà íàÿâíî-
ñò³ ëèøå ö³º¿ ³íôîðìàö³¿ íà õóäîæíü-
îìó òâîð³ ùîäî àâòîðñòâà, áóëî çðîáëå-
íî ïðàâèëüíèé âèñíîâîê ùîäî íàëåæ-
íîñò³ àâòîðñüêîãî ïðàâà íà òâ³ð
«Áëàãîä³éíîìó ôîíäó ï³äòðèìêè ³íòå-
ëåêòóàëüíèõ ³í³ö³àòèâ «Ñëàâ³ÿ» òà
çðîáëåíî â³äïîâ³äíå ïîñèëàííÿ â ñòàò-
ò³. Íà ï³äñòàâ³ âèùåâèêëàäåíîãî, ñóäîì
áóëî â³ðíî òà çàêîííî âèíåñåíî ð³øåí-
íÿ ùîäî â³äìîâè â çàäîâîëåíí³ ïîçîâ-
íèõ âèìîã îñê³ëüêè ïîçèâà÷³ íå äîâåëè
ôàêò âèêîðèñòàííÿ ¿õ àâòîðñüêîãî
òâîðó àâòîðîì ñòàòò³ ó ñïîñ³á, çàáîðîíå-
íèé Çàêîíîì Óêðà¿íè «Ïðî àâòîðñüêå
ïðàâî ³ ñóì³æí³ ïðàâà». Àïåëÿö³éíó
ñêàðãó ïðåäñòàâíèêà ïîçèâà÷³â áóëî
â³äõèëåíî, à ð³øåííÿ ñóäó ïåðøî¿ ³í-
ñòàíö³¿ çàëèøåíî áóç çì³í [23].

Ó òåîð³¿ öèâ³ëüíîãî ïðîöåñó âèêî-
ðèñòîâóþòü é ³íøå âèçíà÷åííÿ ïðåäìå-
òà ïîçîâó ïðî âèçíàííÿ, çà ÿêèì â öèõ
ïîçîâàõ â³äñóòíÿ ìàòåð³àëüíî-ïðàâîâà
âèìîãà ïîçèâà÷à äî â³äïîâ³äà÷à, à º
ò³ëüêè âèìîãà ïðî ï³äòâåðäæåííÿ (âè-
çíàííÿ) íàÿâíîñò³ ÷è â³äñóòíîñò³ ïåâ-
íîãî ñï³ðíîãî ïðàâà, îáîâ’ÿçêó, ïðàâî-
â³äíîñèí ì³æ ïîçèâà÷åì ³ â³äïîâ³äà-
÷åì [9, 15–17; 8, 224]. Ïðîòå, ÿêùî
ïîçèâà÷ íå ïðåä’ÿâëÿº äî â³äïîâ³äà÷à
í³ÿêèõ ïðàâîâèõ âèìîã, òî â³äñóòí³é
ñï³ð ïðî ïðàâî, ùî âèêëþ÷àº ìîæëè-
â³ñòü ðîçãëÿäó ñóäîì òàêîãî ïîçîâó
(ñòàòò³ 2, 15 ÖÏÊ Óêðà¿íè) [13,
167–168]. Îòæå, â òàêîìó ïîçîâ³ íà-
ÿâí³ ïåâí³ ïðàâîâ³ âèìîãè îäí³º¿ ñòî-
ðîíè äî äðóãî¿.

Ó ñïðàâàõ, ÿê³ âèíèêàþòü ç ñï³ð-
íèõ àâòîðñüêèõ ïðàâîâ³äíîñèí, íà çà-
õèñò ÿêèõ ïðåä’ÿâëÿºòüñÿ ïîçîâ ïðî
âèçíàííÿ, ñóòü ïðàâîâî¿ âèìîãè ïîçè-
âà÷à äî â³äïîâ³äà÷à ïîëÿãàº â òîìó,
ùîá â³äïîâ³äà÷ âèçíàâ ïðàâî ïîçèâà÷à
â òîìó âèãëÿä³, ÿê òîãî âèìàãàº ïîçè-

âà÷, ùîá â³äïîâ³äà÷ ï³äêîðèâñÿ ïðàâó
ïîçèâà÷à òà íå îñïîðþâàâ íàÿâí³ñòü
òàêîãî ïðàâà.

Ï³äñòàâîþ ïîçîâó ïðî âèçíàííÿ ç
àâòîðñüêèõ ïðàâîâ³äíîñèí º îáñòàâèíè
(þðèäè÷í³ ôàêòè), ùî ï³äòâåðäæóþòü
íàÿâí³ñòü ñï³ðíèõ ïðàâîâ³äíîñèí ì³æ
ñòîðîíàìè, ¿õí³õ ïðàâ ³ îáîâ’ÿçê³â (â
ïîçèòèâíèõ ïîçîâàõ), àáî ÿê³ ï³ä-
òâåðäæóþòü â³äñóòí³ñòü ñï³ðíèõ ïðà-
âîâ³äíîñèí ì³æ ñòîðîíàìè, ¿õí³õ ïðàâ
³ îáîâ’ÿçê³â (â íåãàòèâíèõ ïîçîâàõ). Ó
ïîçîâàõ ïðî âèçíàííÿ ï³äñòàâîþ ïåðå-
âàæíî º ôàêòè, ùî çóìîâëþþòü âè-
çíàííÿ, çì³íó òà ïðèïèíåííÿ àâòîð-
ñüêèõ ïðàâîâ³äíîñèí, à òàêîæ ôàêòè
ïðàâîïîðóøåíü.

Ìîæíà ä³éòè âèñíîâêó, ùî ïîçîâè
ïðî âèçíàííÿ ìàþòü òàê³ õàðàêòåðí³
ðèñè: 1) ¿õ ìåòîþ º — êîíñòàòàö³ÿ íà-
ÿâíîñò³ ÷è â³äñóòíîñò³ ïðàâîâ³äíîñèí;
2) ñóäîâ³ ð³øåííÿ ùîäî íèõ íå òÿãíóòü
çà ñîáîþ ïðèìóñîâîãî âèêîíàííÿ, õî÷à
é ìàþòü ïðèìóñîâó ñèëó — çî-
áîâ’ÿçóþòü ñòîðîíè äî ïåâíî¿ ïîâåä³íêè
âèõîäÿ÷è ç íàÿâíîñò³ àáî â³äñóòíîñò³
ñï³ðíèõ ïðàâîâ³äíîñèí; 3) ïîäàþòüñÿ
ÿê ç ïðèâîäó âæå ïîðóøåíîãî ïðàâà,
òàê ³ ùå äî éîãî ïîðóøåííÿ ç ìåòîþ
éîãî çàïîá³ãàííÿ.

Ó ñïåö³àëüí³é ë³òåðàòóð³ ïîçîâè
ïðî âèçíàííÿ êëàñèô³êóþòü íà äâà
âèäè: ïîçèòèâí³ (ïîçèâà÷ îá´ðóíòîâóº
ñâîþ âèìîãó ïðî âèçíàííÿ çà íèì ïåâ-
íîãî ïðàâà) òà íåãàòèâí³ (ïîçèâà÷
ñïðîñòîâóº ³ñíóâàííÿ ïåâíîãî ïðàâà é
âèìàãàº âèçíàòè â³äñóòí³ñòü ó íüîãî
ïåâíîãî îáîâ’ÿçêó) [6, 274].

Ó íåãàòèâíèõ ïîçîâàõ ïðî âèçíàí-
íÿ ï³äñòàâîþ ïîçîâó ìîæå áóòè ôàêò,
ÿêèé çâ³ëüíÿº îñîáó â³ä âèêîíàííÿ
îáîâ’ÿçêó, çà óìîâè, ùî ñï³ðí³ ïðàâî-
â³äíîñèíè ì³æ ñòîðîíàìè ä³éñíî áóëè.
Ó òàêèõ ïîçîâàõ ìîæóòü áóòè òàêîæ
ôàêòè, íà ï³äñòàâ³ ÿêèõ íå ìîæóòü âè-
íèêíóòè ñï³ðí³ ïðàâîâ³äíîñèíè, çî-
êðåìà â³äñóòí³ñòü óêëàäåíîãî â ïèñü-
ìîâ³é ôîðì³ äîãîâîðó ïðî ïðàâî âèêî-
ðèñòàííÿ òâîðó òîùî.

Ó ïîçèòèâíèõ ïîçîâàõ ìîæóòü áóòè
þðèäè÷í³ ôàêòè, ùî çóìîâëþþòü âè-
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íèêíåííÿ àâòîðñüêèõ ïðàâîâ³äíîñèí.
Ïðè âñòàíîâëåíí³ ïðàâîâî¿ òà ôàêòè÷-
íî¿ îáãðóíòîâàíîñò³ òàêîãî ïîçîâó ñóä
âèíåñå ð³øåííÿ ïðî çàõèñò òàêîãî
ñóá’ºêòèâíîãî ïðàâà ïîçèâà÷à éîãî âè-
çíàííÿì. Ó ðàç³ íåîáãðóíòîâàíîñò³ òà-
êîãî ïîçîâó ñóä âèíåñå ð³øåííÿ ïðî

çàõèñò ³íòåðåñ³â â³äïîâ³äà÷à, â³äìîâó
ó âèçíàíí³ òàêîãî ïðàâà çà ïîçèâà÷åì.
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Íàä³éøëà äî ðåäàêö³¿ 27.01.2015 ðîêó

Øòåôàí Å. Èñêè î ïðèçíàíèè ïî äåëàì, âîçíèêàþùèì èç ñïîðíûõ àâòîðñêî-
ïðàâîâûõ îòíîøåíèé. Ñòàòüÿ ïîñâÿùåíà ðàñêðûòèþ ñïåöèôèêè èñêîâ î ïðèçíàíèè,
íà ïðèìåðå ñïîðîâ, êîòîðûå âîçíèêàþò èç ñïîðíûõ àâòîðñêî-ïðàâîâûõ îòíîøåíèé.
Íà îñíîâå àíàëèçà òåîðåòè÷åñêèõ ïîäõîäîâ ê ïîíèìàíèþ èñêîâ î ïðèçíàíèè â ãðàæ-
äàíñêîì ïðîöåññå, èõ ñîîòíîøåíèÿ ñ íîðìàìè äåéñòâóþùåãî ãðàæäàíñêîãî ïðîöåñ-
ñóàëüíîãî çàêîíîäàòåëüñòâà áûëè âûäåëåíû õàðàêòåðíûå ïðèçíàêè äàííîãî âèäà
èñêîâ, êîòîðûå ïîçâîëÿþò èõ îòäåëèòü îò èñêîâ î ïðèñóæäåíèè è ïðåîáðàçîâà-
òåëüíûõ èñêîâ

Êëþ÷åâûå ñëîâà: èñê, âèäû èñêîâ, àâòîðñêî-ïðàâîâûå îòíîøåíèÿ
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Shtefan O. Claims about recognition in cases arising from disputed author legal re-
lationships. This article is devoted to issues of civil procedural classification of claims.
Despite the fact that among civil procedure specialists there were no disputes about iso-
lation of claims for recognition, however, taking into account reforming of the national
civil procedural law, there is a need to study this kind of claims separately from exam-
ple cases arising from the disputed copyright law relations.

Claims for recognition caused by the need of clarity and certainty in the legal rela-
tionship of the parties, in establishing of the limits of the disputed right or obligation
in order to remove obstacles to their implementation. Establishing of certainty by judg-
ment in copyright relations, in rights and duties of its subjects creates the necessary
basis for their voluntary, correct and conscientious performance and serves as a pre-
vention of their offenses.

Judicial records indicate widespread nature of claims for recognition of copyright
to works of arts, for annulment of author’s or publishing contract etc. Due to the fact
that the claim for recognition can be sued for the award, in procedural literature, these
claims also name as no-award, previous, prejudicial, constituent claims. However, fac-
tually there is no judicial practice of «clean» claims for recognition of the rights aris-
ing from copyright relations, usually the plaintiff, in order to save time and money
drawn simultaneously with the request for recognition of copyright infringement and
demanding the award (collection of royalties, compensation, etc.).

Analysis of judicial practice shows that the subject of the claim for recognition
mainly serves the legal requirements of the copyright violated or disputed legal rights
or obligations between the plaintiff and the defendant. But there are also claims for
recognition not prohibited by law, the subject of which are the substantive require-
ments of the legal relationship between the others, particularly when presented with a
claim for recognition of scenario or other contract annulled and void, the recognition
of free use of a work without the consent of the author or another person of copyright
(Articles 21–25 of the Law of Ukraine «On Copyright and Related Rights»).

In cases arising from the disputed copyright relations, on protection of which
a claim for recognition is filed, the essence of the plaintiff’s legal demand to the defen-
dant is entitled in defendant’s agree of the plaintiff’s right in the form as required by
the plaintiff to the defendant submitted plaintiff and right did not dispute the exis-
tence of such a right.

The basis of the claim for recognition of copyright are legal conditions (legal facts),
confirming the presence of legal disputes of the parties, their rights and responsibili-
ties (in the positive claims), or confirming the absence of legal disputes between
the parties, their rights and obligations (in the negative claims). The claim for recogni-
tion of the reason are mainly the facts that lead to recognition, modification and ter-
mination of copyright relations as well as evidence of crime.

The study that was made allowed to distinguish the following features of the claim
for recognition in cases arising from the disputed copyright law relations: 1) their goal
is a statement of presence or absence of relations; 2) judgments on them not entail en-
forcement, although they have forced power — require the parties to certain behavior
based on the presence or absence of legal disputes; 3) served as on already disturbed
law, and before the breach with a view to prevention

Key words: claims, types of claims, author legal relationship
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