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3HAK J1JII TOBAPIB
I IIOCJIVT — HA3BA
JJIKAPCBKOTO 3ACOBY
AK OB’EKT NOCJJTUIKEHHSA
CYJIOBOI EKCIIEPTU3U"

Karepuna Conosa,
nayrosuii cnispobimruur HII[I inmenexkmyanvrol enacrocmi
HAIIpH Yxpainu

¥V crarTi posragHyTI HIAXOOW I0 BU3HAUEHHS CXOYKOCTI HA3B JIKAPCHKUX 3aC001B, AKI
3apeecTPOBaH] YW BUKOPHUCTOBYIOTHCSA AK 3HAKH JJIA TOBAPIB 1 IIOCJIYT, 0 BiAPI3HAOTHCS
BI1J] BCTAHOBJICHUX ITXO0/IB JJI BUSHAUCHHS CXOKOCTI IMo3HAaYeHb B iHmux kaacax MKTII.
IlpuBemerni cramii Ta 0COOJMBOCTI HOCHIIIMKEHHS HA3B JIKAPCHKUX 3aco0lB HA IIpeaMer
BU3HAYEHHS IX CXOKOCTI, IO PO3TJIAAAITLCI V IIOPIBHAHHI 3 BITUM3HAHOIO CYI0BOIO 1 CYI0-

BO-€KCIIEPTHOIO ITPAKTUKOI Ta IpakTuron EBpormeticbkoro Comway.
Knwouosi ciosa: Ha3Ba JIKapChKOro 3aco0y, 3HAK JIJIs TOBAPIB 1 IIOCJIYT, CY0Ba eKCIIep-

TH34, CXOKICTD II03HAYEHD

Toprosi Has3Bu JJIIKAPCHKUX 3aCO01B
(bapmaneBTuunux mpemnaparis) (mam —
JI3)!, 3apeecrpoBaHl SK TOProBeJIbHHI
Mapku 11 ToBapis 5 kiracy MKTII, vacro
CTAOTh IIPEAMETOM CYJOBUX CIIOPIB Yepes
IX CXOXKICTB HACTLILKH, III0 MOKHA CILIyTa-
. [lpu 11bomy, 1HO/I1 B CYJOBUX PIIIIEHHSIX
MICTSITBCS IIPOTHJIEKH] BHCHOBKH IIOJIO
CXO3KOCT1 OJHUX 1 THX 7K€ HA3B JIKAPChKUX
3aco06iB. ¥ OGLIBIIOCTI CIPAB IIPOBOIUTHCS
IepBUHHA Ta IIOBTOPHA CYyIOBl €KCIIEPTH-
31, a B JeIKUX BUIIAIKAX JI0 CIIPABU 3aJIy-
Yai0Th 1 OlIbIlle BUCHOBKIB CYIOBHX €KC-
EePTU3 Ta eKCIIEPTHUX JOCIIIKEHb.

Hespasxaroun zHa Te, mo BimomersoMm 3
1HTeJIeKTyaJIbHOI BJIacHOCTI €Bporei-
cbroro Corsy (European Union Intellec-
tual Property Office (EUIPO) Ta cymoBoio

* CTaTTs APYKYeThCS B aBTOPCHKIN pegaKiiii

npakrukon €C cpopMoBaHO OCHOBHI IiI-
XO[IW Ta PeKoOMeHIalIll 1010 BU3SHAYCHHS
CXO3KO0CT1 HA3B JIKAPCHKHUX 3aC001B, JedKl
CIIPABU 3AJIMIIAIOTHCA CKJIATHAMH, Aa
npuiiaaTi pimenHs EUIPO me zaBxau
HIATBEPIKYIOTECA IPU POSTIISAN] CIIPABU
cymom. Hampurnasg, y cupasi T-95/07 apu
BCTAHOBJIEHH] CXOYKOCTI TOPTOBEJIBHUX
mapok PRAZOL / PREZAL nsa Torapis
5 gmacy MKTII, Biggin omosuiii (The
Opposition Division EUIPO), Anessrriii-
Ha paga (The Board of Appeal EUIPO), a
morim Cyx meprmoil imcraniii (The Court
of First Instance Of The European Com-
munities) OPpUUILIN [0 Pp13HUX
BHCHOBKIBZ.

CxosxicTh HA3B JIIKAPCHKUX 3ac00iB
BCTAHOBJIIOETLCA 0E3TOCEePeIHRBO 3a3Have-

1V Baxoni Yrpaiuu «IIpo mikapewki 3acoom» Big 04.04.1996 p. Ne 123/96-BP B:xuBaeTbesa TepMiH «WilKAPCHKL
3acobur. Tepmiu «hapmayesemuuri npenapamu» mictutbes y 5 kiaci MKTII Misuapoasoil kiaacudikarrii
TOBapiB 1 mocJIyr Ay peecrparii suakis (Himpka kiaacudikainisa). Y qasoMy JOCTIIKeHH] TEPMIHA WIIKAD-
CbKIL 3aco0u» Ta «PHPAPMAUe8MULHT NPENAPAMU» 3aCTOCOBYIOTHCSI B OJHOMY 1 TOMY % 3HAYEHHI, IIPU I[LOMY
TePMIH «hapMal,e6muuHl npenapamu) BUKOPUCTOBYeThCs o0 ToBapis 5 kiracy MKTII.

2 The decision of the Court Of First Instance (First Chamber), 21 October 2008, in Case T-95/07, Aventis
Pharma SA v (OHIM) —- Nycomed GmbH (PRAZOL/PREZAL) // EUIPO / Practice/ URL:
https://euipo.europa.eu/ohimportal/en/practice (mata 3sepuenms: 01.05.2017).
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HYMH BHILEe opraHaMu CBpomeichKOro
COI03y, B PIIIEHHAX AKUX BlIoOpaskeni
MiIXOOM, Xif T4 Pe3yIbTATH BCTAHOBJICH-
HSI CXOKOCT1 IIO3HAYEHb.

B Vxkpaiui BigmoBigi excmepTiB YKp-
IaTeHTy Ha 3allepeyueHHs IIPOTH peecTpa-
il 3adBJIEHHX I[I03HAYEHL He Iy0JIl-
KyoThbCs. PlmeHus Anesdinifsol majaaTu
nyoikyoThesa Ha Beb-cauTi ep:xaBHol
CJIYKOUM 1HTEJIEKTyaJIbHOI BJIACHOCTI 1 B
HHUX BigoOpaskeHl IIIX0MU J0 BHU3HAYEH-
HS CXOKOCTI II03HAYeHDb, OJHAK He BHU-
3HadeHl OyIb-IKl 0COOJIHMBOCTI IOMO JO-
CIIKEeHHA caMe Ha3B JIKAapChbKHUX 3aCOo-
6is. Cymosi imcraHiii OpUAMATH
piIlleHHS 3 BpaxyBaHHSIM BUCHOBKIB Cy/10-
Bux excreptiB. Hampurman, y rocrmo-
nmapcbkiit crrpasi Ne 21/80-59/20, sska pos-
rISgaiach CygaMH TPbhOX 1HCTAHIIIM,
OyJI0 IIPOBEIEHO TPU CYHOBl €KCIIePTHU3U
Ta 3aJIy9€HO JBA BHUCHOBKH E€KCIIEPTHHUX
JOCIIIIEHD 3 IIPOTHUJICKHIMM BUCHOBKA-
mu moxo cxosxocrl 3Hakis «XOHIPOK-
CUl» / «XOHIPACWUJI» 3apeectpoBa-
HUX 11a ToBapiB 5 kiaacy MKTII®.

YoMy excIepTy IPpUXOLATH OO0 PI3HUX
BHCHOBKIB IIMOJO CXOYKOCT1 II03HAYEHb
(TOproBUX HA3B JIKAPCHKUX 3acobiB)? Axi
MEeTOMYHI peKoMeHJaIlll BpaxOoBYIOTh
IpH OpPOBeIeHHl mociaimxenusa? Yu Bifg-
PISHAITHCA IIIXOOM J0 BU3HAYEHHS CXO-
JKOCT1 HA3B JIIKAPCHKUX 3aC001B Bl M1IXO0-
1B, BCTAHOBJICHUX JI BA3HAUYCHHS CXO-
$K0CT1 Mo3HAaveHb B 1Hmux kixacax MKTII?

YV MeTomuuHuX peKoMeHIAIlAaX 3 OKpe-
MUX IIUTAHb IPOBENeHHS eKCIePTU3U 3a-
SIBKY HA 3HAK JIJIS TOBAPIB 1 ITOCIYT (Hasm —
Meroguuni pexomenpari)* ta y Meromguri

CYZIOBO-EKCIIEPTHOIO JOCITIIsKeHHs 3HAKIB
IJIs ToBapiB 1 mocayr (maml — Meromuka)®
JI0 BU3HAYEHHSI CXOYKOCT1 HA3B JIKAPCHKUX
3ac001B He BCTAHOBJICHI 0COOJIMBI ITL X0/,

Hanpurmaan, y Meroguiri MiCTUTBCS
pPEeKOMeHIallis Ipo HeoOXITHICThL Bpaxy-
BAaHHSA 1HIINX (PAKTOPIB IPY BU3HAYEHHI
CXOKO0CT1 HA3B JIKAPCHKUX 3aCO0IB:

«Pazom 3 yum y nioxooax uy00o eu3ma-
YeHMHA UMOBIPHOCMI 3MIULYBAHHA CJIL0
epaxosysamu Ui IHWI ¢pakmopu, AKL Ha-
8imb npu mMomodcHocmi mosapié U
documbs 3HAUHOMY CMYNEHIO CXONHCO-
cmi 3HAKI8, MOHCYMb NPAKMUYHO 8U-
KJirouumu UMO8IpHICMb 3MIUWLYSBAHHA.
Ilpurnadom mooxcyms 6ymu JIIKAPCLKL
3acobu, w0 nNPoOAIMbCA 30 Peyenmamu,
wo suKoUae 6yov-saKe 3MIULYBAHHS 630~
eauni. 3miuty8anHs Oydrce MaAJIOUMOBILPHO
i cmocosHo 6eapeuenmypHux JIIKAPCOKUX
3aco618, Akl npudbasaomMsbCsa y anmexax,
OCKIJIbKU 80HU NPOOQIOMbCA 0C8IUeHUMU
papmavesmamu. IIpome arxwo maki Ji-
KapcbKl 3acobu maioms 00HAK08e NPU-
3HAUEeHHS Ma CX0dce YNAKYBAHHS, NOGHI-
CMI0 SUKIIOUUMU NOMUSKY NPAUIBHUKQ
anmeKu 04e8UOHO HeMONCUBON,

Opuaxk, y Tiit sxe Meroguinl papmaries-
TUYHI TIperapaTy BITHOCATH JI0 TOBAPIB IITH-
POKOTO BIKUTKY MACOBOI'O IIOITUTY, JIJIST SIKUX
1CHye HaNOLIbIIA HebesleKa 3MIIIYyBaHHS .

YV HaBYaJIbHOMY MOCIOHHUKY CYIOBOI
eKCIIepTU3X O00’€KTIB 1HTEJIEKTyAaJIbHOL
BJIACHOCT1, HABITAKH, 3BEPHEHO yBary Ha
HEJIOCTATHICTh 3HAHB y cepl 1HTeJIeKTy-
aJILHOI BJIACHOCTI IJIS HPOBENEeHHS I0-
CITIKEHD MO0 BU3HAYEHHS CXOMKOCTI
Hass JI3, 1 HaromomyeTbca Ha HEOOXI1THO-

'ITocramosa Buimoro rocrmogapebkoro cymy Yrpainu Big 23.12.2010 y cupasi No21/80 // € qunuii gepsxaBHAMN
peectp cymoBux pimedb. URL: http://www.reyestr.court.gov.ua/Review/13395343 (mara 3BepHeHHI:
01.05.2017). IlocranoBa Bumroro rocmogapebkoro cyny Yepainum Bimg 14.11.2012 y cmpasi Ne21/80-59/20 //
€nuHuil mepsxaBHUN peecTp cymoBux pimredb. URL: http://www.reyestr.court.gov.ua/Review/27540451
(mara ssepuenns: 01.05.2017).

' MeTonuuHl peKOMeHIAI] 3 OKPEMUX [IUTAHDb IIPOBEINEHHS eKCIePTH3N 3asiBKY Ha 3HAK JJIs TOBApiB 1 II0-
cayr, ormy6sikoBaHl Ha cauTi Jlep:kaBHOrO miAIpreMcTBA «YKPAIHCHKUN 1HCTUTYT IIPOMHUCJIOBOL BJIACHOCTI,
2014. URL: http://www.uipv.org/ua/metod_vid.html (mara sBeprenns 01.05.2017).

" MeTonuka CyZoOBO-€KCIIEPTHOTO JIOCTIIPKEHHS 3HAKIB JJIs TOBApiB 1 IIOCJIYT (TOPrOBEJIBHUX MapOK): 3BIT
HJIP (sarsmrou.) / MIOY, KHIICE; xep. I'. B. IIpoxopos-Jlykiu; Bukon.: C. B. Menpuux, 1. B. Crapoay6os,
0.® JJopomenko ta in., KHAICE; HAIICEIIIB; HAIIB ATIlpHY. — 0108U005823. — K.: KHJICE, 2009.
®Tam camo. C. 209

" «[Ipu supiwerHi NUMAHHS MIXNC UL000 CXOHCOCTNL NOSHAUECHD CJII0 8PAX08Y8AMU, UL0 Hebe3neKa 3MIULY8aH-
HA € HAUOLIbUWOI0 0214 3HAKIE, NPUSHAUCHUX OJis (PAPMAUCEMUUHUX, XIMIUHUX, XAPUOBUX MOAPI8 ma
THWUX MOBAPI8 MACOB8020 NONUMY, 0COONUB0 Y HUMNCHUX UiHo8Ux ceemenmax». (Tam camo. C. 215)
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CT1 3aCTOCYBAHHSA CIIEI[iaJIbHUX 3HAHDb Yy
raayai gpapmaroJsiorii, XiMil Ta MeIUIH-
HU, OCKLJIBKM TOPTOB1 HA3BH JIIKIB € 4a-
CTUHOI MeIWYHOI TepMIHOJOTII 1 ciay-
IYIOTH [IJIS TOTO, 100 JomomMaraTu ¢paxis-
maM (MeguyHEM 1 QapMaleBTUIHUM
HpamiBHUKAM) Ta IIaliedTaM (CIOKHBA-
vaM JIKIB) OpleHTyBATHCSI B IX CKJIAII Ta
TepameBTHYHIN Jii°.

JIificHO, BU3HAUYEHHS CXOMKOCT1 II03HA-
4YeHb, gkl € HazBamu JI3, mae ¢Boi ocobim-
BOCTI, OJHAK He IoTpelbye 3aCTOCyBaHHS
3HaHb B 00J1acTl XiMii Ta papmMakroJIorii, a
norpebye ypaxyBaHHS (PAKTOPIB, IO MO-
JKYTh TaK YW 1HAKINE BIIMHYTH HA Ha-
SIBHICTB/BIICYTHICTH TAKOI CXOYKOCTI.

3akoHomaBCTBOM YKpAiHU BCTAHOBJIE-
HI CIIeIiaJIbHI YMOBH IIOH0 OOIry JIKAPCH-
Kux 3acob0iB. Hassa mkapcbkoro sacoby
HpPOXOOuTh peecrpaiiiro B MiHicTepcTsi
OXOPOHH 3II0POB’sA YKpaiHu Ta Moke OyTu
3apeecTpoBaHa SIK 3HAK JJIsT TOBApIB 1 I10-
cayr Jlep:xkaBHOWO CIysK00I0 1HTEJIEKTY-
aJsrbHO1 BytacHocTl. OCKIJIBKM METOI0 JTaHO-
o aHAJI3y € BU3HAYEHHS CXOKOCTI HA3B
JIKaPChKHUX 3aC001B, HABeAeMO JIHIIEe Ti
0COOJIMBOCTI, AKl MAOTh 3HAYEHHS IJId
IIPOBEJIEHHS TAKOT0 JIOCII/TAKEHHSI, a cCaMe:

1. OcobymBOCTI CTBOPEHHS, BUPOOHMIIT-
Ba Ta peasmnaaiii JIKapChKUX 3aC001B.

Jlikapchkl 3ac00M HOIIYCKAITHCSI IO
3acTOCyBaHHA B YKpalHl mmicias iX mep-
JKABHOI peecTparili, po3apibHA TOPTiBJIA

3IIMCHIOEThCS HA IIACTABI JIIEH31l yepes
arrrevHi mepesxi °, .
2. OcobHMBOCTI peKJIaMyBaHHS Ta IIPO-
CyBaHHS TOBapiB.

JI03BOJISIETHCST PEKJIAMYBAHHS JIHIIIE JTi-
KapChKMX 3aco0iB, AKl BIAIIYCKAIOTHCSI 0e3
penenra. Pexnama moBHHHA MICTUTH BH-
MOI'Y IIPO HEOOXITHICTh KOHCYJIBTAIII 3 JIi-
KapeM Ilepe]l 3aCTOCYBAHHSIM JIIKAPCHKOIO
3aco0y 1 peKOMEHIAIII0 00 000B I3KOBO-
ro O3HAUMOMJIEHHS 3 1HCTpyKIneo. Kpim
TOro, 3a00POHAETHCS PO3MIIIIEHHS B1IOMO-
CTeM, SIKI MOMKYTH CIIPABJIATH BPAKEHHS,
III0 32 YMOBH 3aCTOCYBAHHS JIKAPCHKOTO
3aco0y UM MeJUYHOr0 BUPOOY KOHCYJIbTA-
Iis1 3 (paxiBIIEM He € HeoOXI1THO .

3. IlpaBma miomo crJIamgaHHSA HA3B JIi-
KapChbKHUX 3aC001B.

Hassa, pmama JkapcbkoMy 3acoly
MOsKe OyTH BUTaIaHOI0, 3araJIbHOIIPUMHS-
TOI0 (MIKHAPOIHA HEIaTeHTOBAHA Ha3Ba
(MHH)) a6o HaykoBOI0, IIOPSI 3 HA3BOIO
TOProsoi Mapku abo (pipMH-BHPOOHUKA.
Buragama Hassa He Moske OyTH CXOKOI0 13
sarasibHOnpuitHaTo HasdBo (MHH a6o
y3BUYaE€HA HA3Ba, HAIIPUKJIA eydiiaiH,
dypalmiig, ITuEMeapoII, IUTPAMOH) ™,

4. OcoGJIMBOCTI BUITMCYBAHHS PEIIEIITIB
Ha JIIKapChKi 3aC00H.

Haspa sikapceroro 3acoby, a came
MIKHAPOOHA HeIlaTeHTOBAHA Ha3Ba a00
3a BIJICYTHOCTI TAKOI TOProBeJIbHA HA3Ba
HUIIYTHCSA Y PELENT] JIATHHCHKOI MOBOIO

5 «mopeosl HA38U JIKIE € YACTNUHOK MeOUUHOL MEePMIHO0I02LL T cayeylomy 0Jis moe2o, wob donomazamu a-
xieuam (MeOuuHUM T PapPMaLe8 MUUHUM NPAULBHUKAM) MA NAyleHmam (Cnoxcusauam JiKie) opieHmyea-
mucs 6 ix ckaiadi ma mepanesmuyukiil 0il, @ omaice, NPU SUPIWEHHL NUMAHb THMENeKMYAIbHOL 8JIACHOCM
CIMOCOBHO 06 €KMi8, W0 HaJeHcamy 00 Ne6HOL 2ay3l HAYKU | mexHIKU (HanpuKaao, papmay,e muKu) Kpim
3HAHHA NPABA ITHMESIEKMYAJIbHOL 8JIACHOCMI He0OXI0OH0 3ACMOCY8AHHA CREULAIbHUX 3HAHb Y Ne6HIl
HayK080-mexHiuHil zany3i (papmaronozii, ximii ma meduyunu)» (Kupruenxo I. A. Cynosa excrepru-
3a 00’ekTiB iHTesIeKTyabHOI BiaacHocTl. Hauanbuuii mocibuuk. K.: Iu-T inres. Bnacu. 1 mpaga, 2005. C. 56).

? Baron Yrpainu «IIpo mkapcbki sacoom» Big 04.04.1996 Ne 123/96-BP (3i aminamu) // Basa ganux «3axomo-
nascrBo Yrpainmw / BP Vikpaian. URL: http://zakon0.rada.gov.ua/laws/show/123/96-%D0%B2%D1%80 (mata
3eepHenHs 01.05.2017).

" TTocranosa Kabinery Minicrpie Vkpaiuu Big 30.11.2016 Ne 929 «IIpo 3arBepmxenss JlineH3IMHUX yMOB
IPOBAPKEHHS TOCIIONAPCHKOIL JIAIBLHOCTI 3 BUPOOHMIITBA JIKAPCHKUX 3aC001B, OIITOBOI Ta PO3ApiOHOI TOPTIiBJIL
JIKaPCHKUMH 3aC00aMHU, IMIIOPTY JIIKAPCHKUX 3aC001B (KpIM aKTHBHUX (hapMalleBTUYHIX 1HrpeaieHTi)» // Basa
naunx «3axkoHomaBcTtBo Ykpainw» / BP Vipainu. URL: http://zakon3.rada.gov.ua/laws/show/929-2016-
%D0%BF (narta ssepuenus 01.05.2017).

" Baron Yrpainu «I[Ipo pexmamy» Bixg 03.07.1996 Ne 270/96-BP (31 aminamu) / Basa mauux «3axoH07aBCTBO
Vrpaiam / BP Yrpaiau. URL:http://zakon3.rada.gov.ua/laws/show/270/96-%D0%B2%D1%80 (nara ssepueH-
us 01.05.2017).

TIpaBuya po3rysiay IIPOEKTIB HAa3B JIKAPChKUX 3aC001B, IO ITOJAI0THLCA Ha JIep:KaBHY pPeecTparlio B YKpaiHi.
MisnicTepcTBO 0XOpOoHH 340poB’'ss Ykpainu. JepsxaBumit dapmarosoriuamii mentp. Kuis. 2010. URL:
http://www.dec.gov.ua/index.php/ua/ (nara sseprerns 01.05.2017).
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(m. 1.9 IIpaBusa BUOKUCYBAHHS PEIEITIB
HAa JIIKapChbKl 3ac00M 1 BUPOOU MeTUIHOTO
pU3HAYEHHS)",
5. 3abopoHa BUKOPHMCTAHHS OmHiel 1 Tiel sk
HA3BY JIJIST PISHUX JIKAPCHKUX 3aC00IB.
Kosxen mikapcbkuit 3acib Mae BCTAHOB-
JICHW CKJIA, AKTUBHO 10Uy PEUOBUHY, I10-
Ka3aHHsA Ta IOOIYHY 10, TOMY BUKOPHCTAH-
HSI TOPTOBEJIBHOI MAPKK Yy BUIVIAI HA3BU
JI3 ma 1HIII0OMY JHIKAPCHKOMY 3aC001 3 1HIIH-
MU TIOKA3aHHAMHA Ta 1HIIOTO CKJIamy Oyre
BBOIUTH B OMAHY CIIOKHABAYIB IIIOJ0 TOBAPY.
Om:xe, ToproBa massa JI3 — 11e cJo-
BeCHe IIO3HAYEHH, 1] AKUM [IeBHUHA BU-
POOHUK IIPOBOJAUTH PEECTPAIlio, IIPOIIO-
Hy€ [I0 IpodasKy Ta peajiaye Ha gapma-
IEBTUYHOMY PHUHKY BUPOOJIEHUH HHUM
JiKapchKuil (papmarieBTUIHUMN) 3acio,
SAKUM Mae IIeBHUI SKICHUI Ta KIJIbKICHUMN
CKJIA Ta (papMAaKOJIOTIYHI BJIACTHBOCTI.
BigMizgIcTE Mi%K HA3BOIO JIKAPCHKOTO
3aco0y Ta TOProBeJIHHOI MAPKOIO TIOJISTaE Y
iX (pyHKI[IOHAILHOMY IIpu3HadeHHi. Topro-

rpacpika

BeJIbHA MApKa BUKOHYE POJIb PO3PISHAIIb-
HOI'O IO3HAYEHHS — 3aco0y 1HAMBIIyasIiaa-
mi ToBapiB KOHKPETHOTO BUPOOHWKA HA
puHKY omHopimHOi mpoxykiii. Hassa -
KapCBbKOIo 3ac00y BUKOHYE 3araJibHO-1H(Op-
MATHBHY (PYHKIII0, ITOB'S3aHy 3 IPU3HA-
YeHHAM THX 4 1HmMX Jikis. Ha Biominy
BIJl TOProBEeJIbHOI MAapKM, HANMeHYBAHHS
JOKAPCHKOr0 IIperapary He IIOB'SI3YEThCS B
CBIJIOMOCTI CIIOJKHMBAYIB 3 KOHKPETHUM BH-
POOHUKOM, a CIIY*KUTH 3aC000M 1IeHTHdIKA-
11 caMOoro JIKAapCHKOro 3aco0y™.

Ilpu BuamauveHH1 cxoskocti HasB JI3
Heo0OX1JTHO BpaxOBYyBaTH OCOOJIMBOCTI pea-
mizarrii (Irpomasky) JIKapChKUX 3aco01B Ha
PHHEKY, SIK1 YMOBHO MOYKHA IIPEICTABUTH
y Burysii cxemu (que. Puc. 1):

Takwuit ToBap SIK JIKapChKi 3acobu Mae
CBOI 0COOJIMBOCTI peaJiidalfl Ha PUHKY, SK1
HOJIATAIOTH Yy HACTYIHOMY (BIAIIOBIIHO II0
HaBeJIeHOl BHUIE cCXeMH): Jikap (crerria-
JIICT) 3a pe3yJabTaTaMu O00CTEsKeHHS Malll-
€HTa, IIPU HeoOX1THOCT1 JIKYyBaHHSA, IIPH-

Cnoxueay

™

rpadika

i MaujenTt
Nikap )
peuent
rpadika rpadika
(' t‘ doHeTuka doHeTHKA
Ges peuenTa
doHeTHKa

QapmauesT

Puc. 1. Peanizauis nikapcvkux 3acobie

*[IpaBujia BUIIMCYBAHHS PEIEITIB HA JIKAPChKI 3aco0M 1 BUPOOM MeIUYHOr0 IPU3HAYEHHS, 3aTBEPIKEHO
Harxaz MO3 Vkpaiau 19.07.2005 Ne 360 // Basa maumx «3axoHomaBcrBo Yipaiumw» / BP Vkpainu. URL:
http://zakon2.rada.gov.ua/laws/show/z0782-05#n37 (nara sBeprennsa 01.05.2017).

" ITemuenro T.C. Oxpana ToBapHBIX 3HAKOB (CPABHUTEJIHHO-IIPABOBOM aHan3. U3J. 2-e, mepepab. U JOIL.-
K.: UucruryT rocymapcrsa u ipasa um. B.M.Koperikoro HAH Vkpawusr, 2005. C. 114-115.
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3Hauae (PeKOMeH/Iye) IIalleHTy (XBOPOMY,
crnoxkuBauy) nesuuii JI3. Taxe mpusHa-
YEeHHSI HAJA€ThCSI B MMCHbMOBOMY BHTJISIIIL
(perternrr i3 Ha3Bow JI3 TaTUHCHEKOIO MOBOIO
UM IMHUCHMOBA PEKOMEH/IAIlIS 13 TOPTOBOIO
Hassowo JI3) abo B ycuomy Burisami. Ilar-
€HT IIepejiae MPU3HAYEHHS Y TUCHbMOBOMY
a00 yCHOMY BHUIJISIL 1HIIIOMY CIIEIIIaJIiCTy-
apmartiesry B amrerri. @apMareBT mepe-
Jae yIIakyBaHHA 13 Ha3Boo JI3, axy kiHIIe-
BUH CIIOKUBAY clipuiiMae BidyasrsHo. Crro-
JKMBAY TAKOK Moske 3amoButH JI3 uepes
InTepHeT B OH-IAMH anTeKkax, OJHAK 3a-
Opatu JI3 moskHa numIle B amTelrl, BKas3a-
HI¥ pu 3amoBJieHH] B [HTEepHEeTI (Bi3yasTn-
He cupuiHATTsa). KpiMm Toro, crioskmBau
Moske 0e3 KOHCYJIBTAIN] JIIKaps IIPUUTH B
arnTexy 1 IopaJuTHCh 13 hapMareBToM Ta
npunbatu pexoMmeHmosanuii JI3 (ycue 3a-
MOBJIeHHs). | HAOCTAHOK, IIepeciyHuii CIIo-
JKUBAY TAKOMK MOske NoBIpaTH peraami JI3
(mumre 1omo Oeaperienrtypuux JI3), Ay
BIH YyB 4u O0A4uB pamiie, 1 3amosutu JI3
y chapmarieBTa B aITelrl CaMOCTIHHO.
Orixe, HaBeleHa cXeMa CBITYMTDH IIPO
Te, 10 KIHIIEBUHN CIIOKUBAY 3a3BUYAM He
BUOMpAaE TAKUI TOBAP SK JIKAPChK1 3aco0m
3a cBoOiM poacymom. I mepeBipka mpaBUIIb-
HOCT1 HA3BU JIKAPCHKOTO 3aco0y y I
cxeMl 3TIMCHIOETHCS NPUHAMMHI y TpH
eTamnu: JIKapeM — IIpu npusHauveHHi JI3,
dapmariesrom — mpu 3amosiienui JI3 ta
KIHITEBUM CIIO3KMBAYEM — IIPU O3HAKOM-
JIEHHI 3 1HCTPYKIIi€ J0 3acTocyBaHus JI3.
OTrixe, BIPOTIIHICTL IIOMUJIKH, BUKJIH-
kaHol cmurytyBaHHsaM Hass JI3 y mamii
cxeml myske Hu3bka. Jlikapi ta dapma-
IEeBTHU IIOCTIMHO HPAaIoTh 3 HAa3BaAMHU,
110 MAIOTh CHLIBHI eleMeHTH (OCKLIbKH
HA3BU JIIKAPCHKHUX 3aC001B YacCTo OB’ s13a-
HI 31 CJIOBAMU JIATHHCHKOI'O Ta I'PEIIbKOI0
TOXOMIKEHHS, SAKI MOMKYTH BUKJIUKATH
IeBHI acoIfallii 3 mpemnapaTomM abo IIpsaMo

BKA3yBATHU HA MOT0 CKJIA[] Ta IPU3HAYEH-
Hs), a4 CIOYKHBAY OIOCEPEIKOBAHO KYIIYE
Taxkuii ToBap gk JI3 uepes cmemiamicra-
dapmamnesra.

3okpema, y pexomengamiax BOIB Ha-
BEIEHO TIPUKJIAJT TOT0, K KAaTeropis ToBa-
piB, a came (papMalleBTUYHI TOBAPH, MOKE
BILIMBATY HA IIEPEBIPKY CXOXKOCTL 0 CTy-
HeHs 3MIIIYBAHHA 1 3a3HAYAETHCH, IO
HpPONKCAaH] JIKApPChKl 3acobu 3a3BHyail
IPOJAIOThCS CIIOKUBAUEBl (3a perenTom
JIIKaps) OCBIUEHMMH (hapMalleBTaMu, SIKl
MEHIII CXUJIBHI J0 IIOMHUJIKK BIJTHOCHO CXO-
JKOCT1 3HAKIB, I[0 BUKOPUCTOBYIOTHCS JIJIS
JIKapChKUX MpernapaTiB pi3HUX ITPU3HA-
YeHb, TAK 10 TIePEeBIPKA CX0KOCT1 B ITHOMY
BUIIAJIKY MOKe OyTH OLIIBII IIJTiTHOK™,

OcobumBicTh peastidalrii JiKapChbKUX
3ac001B HA PHHKY 3yMOBJIIOE 1 0COOJIMBO-
CTl BU3HAYEHHS CXOJKOCTI IX HA3B, 3ape-
€CTPOBAHUX SK TOProBesbHI Mapku. Kpim
TOr0, He BCl 3arajbHI IIOXOOM OO0 BA3HA-
YeHHSI CXOKOCTI ITO3HAYEHb MOKYTH 3a-
CTOCOBYBATHCH J10 Ha3B JI3.

Bigmosigao o nyuxris 4.3.2.4, 4.3.2.5
IIpaBui crkIagasHs, TOTAHHS TA POSTJIS-
Jly 3asIBKU Ha BUAAYY CBIIOIITBA Y KpaiHu
Ha 3HAK JJId TOBapiB 1 mocayr (mami —
ITpaBuia)'®:

«llo3naueHHs 88AHCAEMBCA MOMONHC-
HUM 3 THUWUM NOSHAUECHHAM, AKULO0 B0HO
3bieaemucs 3 HuMm y 8cix enemernmax. Ilo-
3HAUEHHA B8ANHCAEMBCS CXOHCUM HA-
CMINLKU, WO 1020 MONHCHA CRAYMAMU 3
ITHWUM NO3HAUEHHAM, SKULO0 80HO QCO-
UII0EMBCA 3 HUM 8 ULJIOMY, He38axHcaio-
YU HQ OKpeMy PIZHULI0 eJleMeHmia.

IIpu BcTaHOBIIEHH] OSHOPIAHOCTI TOBA-
piB abo TOBaApiB 1 MOCIYT BU3HAYAETHC
IPUHITAIIOBA IMOBIPHICTh BUHUKHEHHS y
CIIOKMBAYA BPAKEHHS PO HAJIEKHICTD
iX omHii 0co0l, III0 BUTOTOBJISIE TOBApP a00
HAaJIae TTOCJIYTI.

" OcHOBH 1HTeIEKTYaIbHOL BiiacHocTl / [Hayk.-meron. Buna-us / pen. I'. I. Aximenwo]. K.: FOpunuune sunas-

aunTso «Ix Ope», 1999. C. 138

16 TIpaBuyia CKIagAHHS, IIOJAHHS Ta PO3IVIALY 3aABKU HA BUAAYY CBiNOIITBA YKpaiHM HA 3HAK JJIS TOBAPIB 1
mocJIyr. 3aTBepIsKeH] Haka3oM JepswaBHOro maTeHTHOro BimoMcerBa YEpainu Big 28.07.95 No 116, B pemaxirii
Hakaady Jlep:xaBHoro marentHoro Bimomcrsa Ykpaiuu Bixg 20.09.97 No 72, sapeectpoBaro B MiHicTepCTBi 10c-
Tuii Yepainu 02.08.1995 p. 3a No 276/812 (31 aminamu) // Baza nanux «3akonomascTeo Yrpaium / BP Vk-
pairu. URL: http://zakon2.rada.gov.ua/laws/show/z0276-95 (nara ssepuenns 01.05.2017).
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OCKLIBKY 00CAT IIPAaBOBOI OXOPOHH, III0
HAJAa€eThCS 3aPEECTPOBAHUM TOPTOBEJIb-
HUM MapKaM, BU3HAYAEThCSA 300paskeH-
HSIM 3HAKa Ta IEepeJIiKOM TOBapiB 1 I10-
cayr'’, BCTAHOBJIEHHS CTYIIEHSI CXOKOCT1
TOPTOBEJILHUX MAPOK € KOMILJIEKCHUM J0-
CITIJIKeHHAM, SKe CKJIAIaeTbCs 3 JIBOX
B3a€MOIIOB’ I3aHUX CTAIIHA:

1) mopiBHAHHSA MIiK c000I0 300pa’keHb
MMO3HAaYeHb 100 BU3HAYEHHS CTyIIe-
HA IX CXOKOCTI;

2) TOpIBHAHHS Ml cob0r0 ToBapiB 1/abo
IIOCJIYT, Ha AKI MOIINPIETHCA IPABO-
Ba OXOPOHA JOCJTIIKYBAHUX MO3HA-
YeHb TA BU3HAUYEHHS IX CIIOPIIHEHO-
cTi (OJTHOPITHOCTI).

Takox BpaxoBYThCSA 1HII (harTOPH,
SIK1 MOYKYTH BILIMBATH HA BUCHOBOK IIPO
IMOBIPHICTD CILIYTYBAHHSA II03HAYEHD,
HANOPUKJA BHCOKMIU CTYHIHL pPO3pia-
HSJIBHOI 3JaTHOCTI OKPEMHUX €JIeMeHTIB
YM TO03HAYEeHHS B I[JIOMY, HASBHICTh
cepll 3HAKIB, CIIEIIAJILHI YMOBHU IIPOCY-
BaHHs Ta IIPOJAKy TOBApiB HA PHUHKY,
IJIsT IKUX 3aPEeEeCTPOBAHI YU BHUKOPHUCTO-
BYIOTBCSI TOPTOBEJIbHI MapKH.

IMoBipHICTD CIITyTYBAHHS MTO3HAYEHD
BUHUKAE TO1, KOJIM IIPU BUKOPUCTAHHI
CXOJKHX TOPTOBEJIBHUX MapOK Ha OTHOPII-
HUX (CXO0KHMX) TOBApPaX, IJIs SIKUX BOHU
3apeecTpoBaHl, BUHUKAE BPasKeHHS, 110
Il TOBApH IOXOIATH 3 €IUHOTO JIKepesia
a00 IIOB’sI3aHMUX MIK CO0OK0 IsKepesI II0-
XOJPKEeHHS TOBapIB.

3okpema y KeplBHUIITBI 3 €KCIIEPTH3N
TOPrOBEJILHUX MAapoKk EBPomeichKoro
coroay «Double Identity and Likelihood of
Confusion — Global Assessment» 3a-
3HAYEHO:

«IMOBIPHICTD 3MINIyBAHHSA HTOBUHHA
OIIHIOBATHCH TJIO0AJIBHO, Oepydu 0
yBarm BCl JopedyHi (axkToOpH, II0
MAaOTh BIOHOIIEHHS OO0 O0CTAaBUH
COpaBH; IS OI[IHKA 3aJIeKHUTH Bl
0Oesyriui eJIeMeHTIB 1, 30KpeMa, Bl
CTYIIE€HS BUSHAHHS MAapKW HA PUHKY,
ACOL[AIM, 1[0 BUHUKAIOTH Y CIIOMKH-
BaAYIB IOJI0 MO3HAYEHbB, CTYIIEHIO I10-
O10HOCTI IMO3HAYEHDb, CXOMKOCT1 TOBA-
piB Ta mocyym»'s,

Hagenenl daxtopu € mopevyHHMH
IIOJ0 BU3HAYEHHS CXOMKOCTI TOPTOBEJIb-
HUX MapoOK, OJHAK, K MPAaBUJIBHO 3aa€e
nutauusa . Tomapos 1m0 JIIKaPCHRUX
3aco0iB:

(1) um moTPiGHO BpaxoByBATH MMOBIp-
HICTH MEPeIIyTATH JIKU Y JIKAPS, SKUH
BUIIKCYE pelenT naiieuTy? (2) HaCKIIbKN
BHCOKA HMOBIPHICTB, IO IIAI[I€HT IIepe-
IJIyTae OMHI JIKHW 3 1HIIHUMH, SIKIIO H0T0
Ha3Ba BKasaHa B perenti? (3) uu Tpeba
3aCTOCOBYBATH [0 JIIKIB OCOOJIMBUM IAX1)T
IPH OITIHITI CXOKOCTI 3HAKIB JI0 CTYIIEHS
3MIIryBauHsa?"

BigmoBiges Ha ocTaHHE MUTAHHS OYe-
BUIHO € cTBepaHom. Ilpu mpoBegenHi cy-
JI0BO-EKCIIEPTHUX TOCIIIKeHb Ha3B JI3,
3apPEECTPOBAHUX AK TOPTOBEJIBHI MApKH,
KpiM CTAHOAPTHMX IIIOXOIIB IO BH3HA-
YEHHS CXOKO0CT1 II03HAYEHDb IIOBMHHI Bpa-
XOBYBATHCH ¥ 1HII (PAKTOPH.

Posriaremo 11 daxropu Ha mpuksIami
pimters Cyny E€Espomeiicbkoro Cormosy
(Court of Justice of the European Union
(CJEU), Bigmy omoauirii Ta Amessiii-
HOl pagu BimomcrBa 3 1HTeJIEKTyaIBHOI
BiacHocti €C (The Opposition Division
EUIPO, The Board of Appeal EUIPO),

"TI. 4 cr. 5 3Y «IIpo oxopomy mpaB Ha 3HAKY [t ToBapiB 1 mocsrym» Ne 3689-XI1 Bix 15.12.1993 p. (31 aminamu) //
Basa manmx «3axonomaBcrBo Yrpaiamw» / BP Vkpainu. URL: http://zakon4.rada.gov.ua/laws/show/3689-12

(mara sBeprenus 01.05.2017).

8 «The Court has stated that likelihood of confusion must be appreciated globally, taking into account all the
factors relevant to the circumstances of the case, this appreciation depends on numerous elements and, in par-
ticular, on the degree of recognition of the mark on the market, the association that the public might make be-
tween the two marks and the degree of similarity between the signs and the goods and services» (Guidelines for
Examination of European Union Trade Marks. Double Identity and Likelihood of Confusion — Global Assess-
ment. Page 3 // EUIPO / Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice (mara 3BepHeHH:

01.05.2017)).
¥ Tomapor I. Mwumgponar:

KTO mmoTpeburesis perentypHoro Jerapcrsa? // Legal Shift.

URL:

http://www.legalshift.com.ua/?p=846 (gara sseprenus 01.05.2017).
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BITYM3HSIHOI CYI0BOI Ta CYI0BO-EKCIIEPT-
HOI IPaKTUKU.

Bigmosiguo mo mpakturu €C BH3HA-
YeHHS CXOMKOCTI TOPrOBEJIbHHUX MAPOK
BKJIIOYA€E HACTYIIHI CTaIIi:

Relevant public (Jopeuna (BimmoBiz-
HA) TPOMAICHKICTD);

Comparison of the goods (ITopiBHsHHS
TOBapiB);

Comparison of the marks (IlopiBHsH-
Hs 3HAKIB);

Enhanced distinctiveness (Bucoka
JTUCTUHKTUBHICTD);

Global assessment of the likelihood of
confusion (I'mobanbHAa OLIHKA 1IMOBIPHO-
CT1 3MINIyBaHHA).

V KosHIN 3 IIUX cTalA MOKHA BUILIIH-
TH IEBHI 0COOJIMBOCTI IOCIII:KEHHA HA3B
JI3 Ha mpenMer BU3HAYEHHS IX CXOXKOCTI,
AKl OyIyTh PO3IVISHYTI y HOPIBHSAHHI 3
BITYH3HSIHOI CYIOBOIO 1 CYI0BO-EKCIIEPT-
HOIO IPAKTUKOIO Ta mpaxrukoio €C.

1. Relevant public (Relevant con-
sumer) — degree of attention (Bigmo-
BigHa (DopevyHa) rpoMaCchKicTh (Bigmo-
BIJHUU CIIOKUBAY) — CTYMiHb YBaru)

Ax zasmaveno y sumauui BOIB i3 mpa-
B03aCTOCOBHOI CyJOBOI IPaKTUKH y cepl
IHTEJIeKTYaJIbHOI BJIACHOCTI, CIIOKUBAY €
MIpOIO BCIX SIBHIII, OIIMCAHUX Y 3aKOHI IIPO
TOProBeJIbHI MapKu. ToproeesibHI MapKu
ICHYIOTh JIMIIIE B TOMY 00C#A31, B SIKOMY
CTIOYKMBAY] CIIPUHUMAIOTE IX SIK ITO3HAYEH-
Hs JKepesa moxoskeHHs. [lopynenus
BiJI0OyBa€THCS JIUIIE TOMl, KOJIU CIIOKUBA-
i COPpUMMAIOTH OJHY TOPTOBEJIBHY MApPKY
SIK TaKy, 10 BIJICHUJIAE [I0 1HIIIOTO JKepesa
MIOXOJIPKEHHsI. 3aKOH IIPO TOPTOBEJIbLHI
MAapK{ € HANCKJIAJHIIINM cepel 3aKOHIB
y cepl IHTEJIEKTYyaJIbHOI BJIACHOCTI IJIs
IIPaBO3ACTOCYBAHHSA Yepe3 HeoOXITHICTh

BCTAHOBJIEHHS (aKTIB, SAKI HANOLILII
Baxko mepenbaunTtu. Ile Tomy, mo Taxa
OIlIHKA BHUMAarae 34aTHOCTl OlJIBII KOH-
KPEeTHO OyMATHU Yepe3 CIOKHNBAYA 1 TUBU-
THCh HA PHUHOK JIMIIE TAKMM YMHOM, K
0auuTh MOro CIOKMBAY™.

YV MeroguyHuX peKoMeHOAIlaX YKp-
ATEeHTy TA METOAUKAX CYJOBOI eKCIIepTH-
3W, TOPrOBEJIbHI MapKH TAKOK JIOCJIIJI-
JKYIOTBCA Yepes IMPU3My CIPUUHATTA IX
«IIePEeCIYHUM CIIOKHMBAYEM», OTHAK OKpe-
MO HE BHUIIJIAETHCSA CIOKMBAY JIIKAPCh-
KHUX 3aco01B Ta CTYIIHB HOTr0 yBard.

B Vxpaini cymosi pimeHHsS 37e01/1b-
100 IIPUMMAIOTHCS HAa OCHOBI BHCHOBKIB
CYIOBUX €KCIIePTiB 1 PpaKT CXOIKOCTI HA3B
JI3 BcTaHOBIIIOETHCAI HA IIACTABl CXOMKO-
CT1 ITO3HAYEHb TA CIOPITHEHOCTI TOBAPIB 1
MOCJIYT, OJIS SIKUX BOHH 3aPEeCTPOBAHI, Jie
okpeMo croxuBay JI3 He BUILISETHCA.

IIpaxturka €C, maBnaxku, BupobmiIa oc-
HOBHI HIIXOM J0 BU3HAYEHHS CIIOMKIBAYA
JI3, axi suriameni y Kepieuuirrsi «Dou-
ble Identity and Likelihood of Confusion:
Relevant Public and Degree of Attention»:

1) BIOIIOBIIHOI I'POMAICHKICTIO IIJIS
beapeuenmypHux JIIKAPCbKUX 3aco018, 110
IpPOJAThCA B aIlTelll, € 3azasibHa (uwu-
pokxa) zpomadcvkicmo (general pub-
lic, public at large), iMOBIpHICTH CILTY-
TyBaHHsA OyIe OIL[IHIOBATHCS IO BIIHO-
IIEHHIO J0 I1iel IpoMaIChbKOCTI;

2) 3azanvbra 2pomadcvbKicmb He
Moske OyTH BHUKJIIOUEHA 3 BIAIOBLIHOI (I0-
PeYHoI) IrPpoMaJAChLKOCTI TAKOMK IIOJI0 JIi-
KapChbKUX 3aco01B, AKl BUOAIOTHCI 30 pe-
uenmom JIUKapsa, 0o iX Ipogasky KIHIIeBO-
My CIIOKMBAYY B anTekax (BIOIIOBIIHO JI0
MpeleeHTHOro IpaBa);

3) srmo ¢QapmalieBTUYHI TOBapHU
HpU3HAYEeH] Jiuiie i TpodecifiHoro BU-
KopucTaHHSA QaxiBiamMu (HATPUKJIIA,

* «The consumer, we are led to believe, is the measure of all things in trademark law. Trademarks exist only
to the extent that consumers perceive them as designations of source. Infringement occurs only to the extent
that consumers perceive one trademark as referring to the source of another. The most ‘intellectual’ of the in-
tellectual properties, trademarks are a property purely of consumers’ minds. Trademark law is arguably the
most difficult of the intellectual property laws to contemplate, and its outcomes when applied to facts are the
most difficult to predict. This is because it requires a form of what John Keats called ‘negative capability’,
the capability, more specifically, to think through the consumer and see the marketplace only as the con-
sumer sees» (The enforcement of intellectual property rights: a case book. 3rd Edition — 2012. WIPO. Page
110. / URL: http://www.wipo.int/edocs/pubdocs/en/intproperty/791/wipo_pub_791.pdf (maTa 3BepHeHHA

01.05.2017).
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CTEePHJIBHI PO3UMHHU JJISI 0(PTaIbMOJIOTTY-
HOI Xipyprii), IMOBIPHICTh CILIyTyBAHHS
Oyme OI[IHIOBATHUCDH JIUIIE 3 TOYKU 30PY
miel cneuiasibHOI 2pomadcbKocmi
(specialist public);

4) cmyninb yeéazu BIOIOBIIHOI TPO-
MAaJCBKOCTL € 6i0HOCHO 8UCOKUM, He3q-
JIeHCHO 810 M020, NPOOAEMbCA Npenapam
3a peuenmom JIKAPS Uil Hi.

Taxym ymHOM, BIIIOBITHA I'POMAJICH-
KICTh OXOILIIOE SK 3araJibHy IpoMajicCh-
KICTb TAK 1 MEJUYHUX (PAXIBIINB, TAKUX SK
nikapi 1 gpapmanestu. OTxe, IOIPH Te,
o0 BUOIP IIUX IIPOAYKTIB BH3HAYAETHCS
mocepeqHUKAMU (JIIKApAMU Ta hapmaries-
TamMu), UMOBIPHICTh 3MIIIIyBAHHSI MOXKe
TAKOK ICHYBATH JJIsI 3aTaJIbHOI IPOMA/ICh-
KOCT1, OCKLJILKH IIIBHJIIE 34 Bce I JoBe-
IeThCA 3yCTPIYATHCS 3 IIUMH IIPOLYKTAMH.
Takosk, HE0OX1THO BpaxOByBATH, IO Me-
JUYHI IPAIIBHAKH ITPOABJISIOTE BUCOKMH
CTYHIHb yBAaru HpU IIPU3HAYEHH] JIKIB.
Ilomo Hemmpodeciona B, BOHA TAKOMK IIPO-
SIBJISIIOTH O1JTBINI BUCOKUM CTYIIHB YBarw,
He3aJIesKHO BiJ TOro, IIPOJaioThes apMa-
IeBTUYHI IIpenapaTu 3a pererrToM abo 6es

HBOTO, OCKLJIBKH 1Tl TOBAPU BILIMBAIOTH HA
CTAH IXHBOTO 30POB "

Kpim Toro, cTymes yBaru Ta BiAmoBiIHA
TPOMAJICHKICTD JIETAIFHO OMUCYEThCSI Y Pi-
IIEHHSX CyI0BUX opraHiB €C, HATpUKIAT:

1. BigmosigHO o0 IIpemnemeHTHOTO
IpaBa, mo-mepile, MeJUYH] IPaIBHUKN
TIPOSIBJISTIOTH BHUCOKHWI CTYIIHBb YBATH IIPU
HpU3HAYEHH] JIKIB 1, HO-apyre, 00 KiH-
1IeBUX CIIOKUBAYIB, TO MOKHA ITPUILYCTHU-
TH, KOJIX (papMAareBTUIHI TPOAYKTH IIPO-
JTatfoThest 0e3 perenTa, CIIoKUBAaYl 3aIKaB-
JeHl B IIMX MPOAYKTAX 1 € JOCTaTHBO
HOiHQOPMOBAHUMHU, JOCTATHBO YBAMKHUMU
1 00aYHUMU 1 II10 BOHU MEHII CXUJIbHI TLITY-
TaTH PI3HI BAPIAHTH TAKUX TPOIYKTIBY,

2. Crymieb yBaru, 1o mpUIISETHCS
KIHIIEBUM CITOJKHBAYeM (papMarieBTUIHOL
MHPOOYKIIi, € BUCOKHM, 1 CIIOKMBAY Kpallle
oiH(OPMOBAHUHN, KOJIU BiH 000B'I3K0OBO
KepyeThbes peKoMeHIalliaMu paxiBIiliB y
rajgy3l OXOpOHHU 3[0POB's, K 1 B TUX BU-
TmagKax, KOJIM TOBApH MOCTYIIHI JIUIIE 3a
PelieIToM JiKapsa®.

3. Cyn mpuxoauTh 10 BUCHOBKY, III0 Pi-
BEHb YBaru CepeaHbOTO CIoskuBava dap-

2 «The relevant public of non-prescription pharmaceuticals (sold over the counter) is the general public, and
the likelihood of confusion will be assessed in relation to that public.

According to the case-law, the general public cannot be excluded from the relevant public, also in the case of
pharmaceuticals that require a doctor’s prescription prior to their sale to end-users in pharmacies. Thus, the rel-
evant public comprises both general public and health professionals, such as doctors and pharmacists. Conse-
quently, even though the choice of those products is influenced or determined by intermediaries, a likelihood of
confusion can also exist for the general public, since they are likely to be faced with those products, even if that
takes place during separate purchasing transactions for each of those individual products at various times.

In the case of pharmaceutical goods targeted only at specialists for professional use (e.g. sterile solutions for
ophthalmic surgery), the likelihood of confusion must be assessed from the point of view of that specialist
public only.

It is apparent from the case-law that, insofar as pharmaceutical preparations are concerned, the relevant
public’s degree of attention is relatively high, whether or not issued on prescription» (Guidelines for Exami-
nation of European Union Trade Marks. Double Identity and Likelihood of Confusion: Relevant Public and
Degree of Attention. Page 7, 11 // EUIPO / Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice
(mara ssepuenus: 01.05.2017)).

“«lt should be pointed out that, according to case-law, first, medical professionals display a high degree of
attentiveness when prescribing medicines and, second, with regard to end consumers, it can be assumed,
where pharmaceutical products are sold without prescription, that the consumers interested in those prod-
ucts are reasonably well informed, observant and circumspect, since those products affect their state of
health, and that they are less likely to confuse different versions of such products». (Judgment Of The Gen-
eral Court (Ninth Chamber) in Case T-605/11, 10 December 2014, Novartis AG v OHIM - Dr Organic Ltd
(BIOCEF/ BIOCERT) // EUIPO / Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice (mara 3Bep-
menusa: 01.05.2017)).

% «The degree of attention regularly paid by the end consumer of pharmaceutical products is high and the con-
sumer is better informed when he is obligatorily guided by health professionals (ibidem, at paragraph 61) as
in this case where the restricted goods are only available on prescription» (Decision of the Second Board of Ap-
peal of 1 February 2011, In Case R 489/2010-2, Octapharma AG v Stichting Sanquin Bloedvoorziening (AL-
BUNORM / ALBUMAN) // EUIPO / Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice (mara
3BepuenHs: 01.05.2017)).
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MAIIeBTUYHUX IIPEHapariB IIOBUHEH BU-
3HAYATHUCh HA 1HIWBIAyaJ bHIA OCHOBI, y
KOYKHOMY KOHKPETHOMY BUIIAJIKY, BIJIIIO-
BLJHO 10 BIJOMOCTEMH, II[0 MICTSTHCSI y Ma-
Tepiajax CIpaBH, 0COOJIMBO BPaxOBYIOUH
TepameBTUYHI IMOKA3aHHS PO3TJISTHYTUX
toBapie. Kpim Toro, Cym BBaskae, 1o aiis
TAKUX TOBAPIB fAK JIKAPCHKL 3acobwu, pi-
BEeHb yBaru, AK MMPaBUJIO, Oyle BUIIUM
vepes Te, 1[0 BOHU IPU3HAYAIOTHCS JIIKAa-
peM, a IIOTIM IIepeBIPSAThCA PapMalleB-
TOM, IKHH HaJae X CIosKuBadaMm>,

4. AxImo pUHOK cIIeIfiaIi3oBaHuMi, HAa-
MPUKJIA], PUHOK PEIEeNTYPHUX JIKApCh-
KHX 3ac001B, HeOOXITHO BpaxXOByBaTH, IO
BOHU BHIAIOTLCS 34 IpPU3HAYEHHSAM (pe-
IenToM) JIIKapiB 1 papmaiieBTiB®.

B Vkpaini okpemi mpaxoau oo Bu3HA-
vyeHHs croxkuBava JI3 Ta crymensa ioro
yBaru cOpMyBaJINCh 3aBIAKH CyLOBO-
eKCIIepTHIN HPaKTHUIll, e y BUCHOBKAX
eKcIIepTiB kareropii croxkusavis JI3 Bpa-
XOBYIOTBCS IIPHW BCTAHOBJIEHH1 CIIOpiJgHE-
HOCT1 TOBapiB 1 MOCIYT 3 ypaxyBaHHAM
0COOJIMBOCTEH peasi3allll JIKapChKHX 3a-
co0l1B HA PUHKY.

Taxum yrHOM, HpPU BH3HAYEHHI CXO-
JKOCT1 HA3B JIIKAPCHKUX 3aC001B HEoOX1T-
HO BpPaXxOBYBAaTH, IO BIIIIOBIIHIM CIIOMKI-
Bauem JI3 e 3arasbHa rpoMajiCbKICTh Ta
CIIEIIAJIICTH B I'ajIy3l OXOPOHU 3I0POB’A,
CTYIIHL yBArW SIKMUX 0 TAKOI KaTeropii
toBapiB 5 kaacy MKTII ax «papmaries-
THUYHI IIpenapaTh» € BUCOKHM, 0COOJIMBO
JIJIST PEllelITYPHUX JIKAPChbKUX 3aC001B.

2. Comparison of the goods (ITo-
PiBHAHHS TOBaPiB)

MeTtoauuHoro JgiTepaTyporo qJIs BU3HA-
YeHHS CIOPIZHEHOCT1 TOBaplB 5 KJjacy
MKTII BcraHOBIEGHMI IIHUPOKMN IIAXII,
BIJIIOBISHO A0 SKOrO IIJCTABOIO JIJIs BHU-
3HAHHSA TOBApPIB CIIOPIOAHEHHMH € iX Ha-
JIeYKHICTD IO OfHIiel pogoBoi abo BHOOBOI
IpyIIH, HAIPHUKJIAT «papMalieBTUIHI Ipe-
IapaTm» € PoAOBUM IIOHSTTSAM BiJHOCHO
ToBapy «dpapMalieBTUYHI TIpemaparH, 110
CIIPUSIIOTH TPABJIEHHION,

V piIrreHHAX CYIOBUX 1HCTAHIIIHN 3aCTO-
COBYETBCSA TAKHUI CAaMUH IIMPOKKH MIIXiI;:
TOPrOBEJIbHI MapKH, 3apeecTPOBaHI JJIs
toBapie oxHoro kiacy MKTII — dapma-
LeBTUYHI IIpermapaT, ikl MalTh CILIbHE
IpU3HAYEHHS — JIKyBaHHS, Ta IIPHU-
3HA4YeH] [JIg OQHOTO KO0JIA CIIOKUBAYIB —
(baxTHUHO ITAIIEHTIB, 4 TOMY TOBAPH, IJIS
SAKHUX 3aPeecTPOBaH] TOProBeJIbHI MAPKH €
CIIOP1AHEHUMHU .

Otrike, OyIb-IKHHI JIKAPCHKUM 3aci0
y 5 kmaci MKTII BigHOCATH 10 POIOBOTO
HOHATTA «dapMaIeBTUYHI IIperapaTm»,
SKUH BBAYKAETHCS CHOPITHEHUM 3 1HIIH-
MU JIIKaApChbKUMHU 3acobamMu y 5 wJaci
MEKTII.

OpxHak, Ipy BU3HAYEHI CXOKOCTI HA3B
JI3 morpiOHO BUXOOUTH 3 TOrO, IO OCHOB-
He npusHadyeHHsa HasBu JI3 He 1HmuBI-
IyaJi3alis ToBapy KOHKPETHOro BHPOO-
HUKA, a 1IeHTH@IKAIla caMoro JIKapch-
koro 3aco0y. I oguu 5 xmac MKTII moxke
OXOILTIOBATH 30BCIM PI3HI 32 IPHU3HAYEH-

# «The Court finds that the level of attention of the average consumer of pharmaceutical preparations must
be determined on a case-by-case basis, according to the facts in the case-file, especially the therapeutic indi-
cations of the goods in question. Likewise, the Court finds that, in the case of medicinal products subject to
medical prescription such as those being considered in the present case, that level of attention will generally
be higher, given that they are prescribed by a physician and subsequently checked by a pharmacist who de-
livers them to the consumers» (Judgment of The Court of First Instance In Case T 483/04, 17 October 2006,
Armour Pharmaceutical Co. v OHIM - Teva Pharmaceutical Industries Ltd (GALZIN/CALSYN) // EUTPO /
Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice (mara sseprenss: 01.05.2017)).

# «A specialized market: If the market is specialized, such as with prescription drugs, the typical prescribing
doctor and pharmacists must be considered» (Iur. 3a: The enforcement of intellectual property rights: a
case book. 3rd Edition — 2012. WIPO. Page 110. / URL: http://www.wipo.int/edocs/pubdocs/en/
intproperty/791/wipo_pub_791.pdf (naTta sBeprensaa 01.05.2017)).

* MeTonMUHI peKOMEHAIl] 3 OKPEeMUX IUTAHb IIPOBE/IeHHs eKCIIePTU3N 3asBKYU HA 3HAK JJIs TOBapiB 1 I10-
cJIyT, oIy0JIiKOBaHI Ha cauTi [epskaBHoro miampreMcTBa «YKpalHCHKUM 1HCTUTYT IPOMUCIIOBOI BJIACHOCTIY,
2014. — C. 131. URL: http://www.uipv.org/ua/metod_vid.html (maTa ssepuenus 01.05.2017).

*" TlocranoBa Buroro rocmomapewskoro cyay Yipainu Bim 07.02.2017 y cupasi No 910/16297/14 // €aunanit
nepsxaBHUM peectp cymoux pimenb. URL: http://www.reyestr.court.gov.ua/Review/64590436 (mara 3Bep-
menusa: 01.05.2017).
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HAM Ta JIKYBAJbHUMHU BJIACTUBOCTSIMU
JIIKapChbKl 3aCO0H.

Ha oco6smeocti JI3 pismoro mpusua-
YeHHS 3BepTae yBary AmesdiiiiHa maJjia-
ta JICIB. Bigmosiguo mo ii pimreHHs, mo-
3HaYeHHs, K1 e Hadsamu JI3 He Oynu Bu-
3HAHI CXOKUMHU HACTLIBKHU, IO IX MOMKHA
CILIyTATH, 3 OIJIALY Ha Te, IO JIKAPCHKL
mperapaTry BUMIYCKAJHCh BUKJIIOYHO 34
penenToM JHKaps 1 BISJHOCHJINCH IO PI13-
HUX papMaKoTepPalleBTUYHUX IPYII, MAJIHA
PiSHUH CKJIAL MIOYNX PEUYOBHH, BUKOHY-
BaJIX PI3HI 34 IPU3HAYEHHAM JIKyBaJIbHI
(byHKITII Ta TpU3HAYEH] 1)1 PI3HOTO KoJia
CIIOYKMBAYIB®,

3a mymromno I'. Ilpoxoposa-JIykina ta
O. Hopolrenka, mpu excueptusi gpapma-
LEeBTUYHNX TOPrOBEJILHUX MAapoK He-
00X1OTHUM MAKCHMAJIBHO CYBOPHM IIIIXII,
ajpKe 3MINIYBAHHS TAKUX MAapOK 1, BIAIIO-
B1JHO, BUPOOIB, sIKI MApKYyHOTbCA HHUMHU,
MOMKe MaTh HeOe3IedyHl HACHIOKUA IJId
3II0POB’ UM SKUTTS JIIOTUHNAY,

V ¢BOI# cTaTTi aBTOPU HABOIATH IIPH-
KJIaJ, e OJHA TOPTOBeJbHA MapKa 3ape-
€CTPOBAHA JIJIST TOBApPiB «dapMalieBTUIHI
IpenapaTm», a 1HIIa IJIsS «IPOTUILYXJIMH-
Hux 3acobir» 5 rmacy MKTII 1 3a mrupo-
KHM IIJIXO0O0M 10 BH3HAYEHHS CIIOPIlIHe-
HOCTI TOBapiB 1 MOCJIYT IPUXOISThH JI0 BUC-
HOBKY, IO SKIIO TOProBeJIbHA MapKa
3apeecTpoBaHa CTOCOBHO TOBAapiB 5 KJiacy
MKTII «papmaiieBTU4HI IPOSYKTI», il
BJIACHUK Mae IIPpaBo MapKyBaTH IIUM 3Ha-
KOM OyIb-siKl BUPOOJIIOBAHI HUM TOBAapH,
III0 OXOILTIOITHCA IIOHATTAM «papmalies-
THUYHI IIPOAYKTH», 30KpeMa MapKyBaTH 1
perienTypHi mpenapatu (IPOTUITYXJIUHHL
3aco0m).

OueBUIHUM € Te, IK 3a3HAYANOTH aB-
TOPH, 10 HPUHIIAIOBO HE MOKe OyTH BH-
KJIIOUeHAa MOYKJIMBICTL BHUPOOHUIITBA B

Ma#OyTHBOMY BJIACHHKOM TAaKOl TOPTO-
BEJIBHOI MapKM OyIb-IKHUX JIIKAPCHKUX
3aco0iB, 30KpeMa MPOTUIYXJIUHHUX 3aCO-
01B, AK1 OyOyTh MaTH CXOMKHH CKJIAI 1
Take K MPU3HAYEHHS, K 1 [IPOTUILY XJIFH-
HI 3aco0u, MapKOBaHI IPOTUCTABJIEHUM
3HAKOM. Y IIbOMY BUIIAJIKY HE MOKHA BH-
KJIIOYUTH WMOBIPHICTH CILJIYTYBAHHS TO-
BapiB (JIIKIB) pi3HUX BUPOOHUKIBY.

Opuak, Opu BU3HAYEHHI CIIOPLIHEHO-
cti ToBapie 5 kiaacy MKTII mHeobximHO
BpaxoByBaTH, IO peecTparlisa Hassu JI3
ax TM y 5 kmaci MKTII «papmariesriumi
mperapaTtw» He J03B0JIsIE BUKOPUCTAHHS
miel Has3Bu g Oyab-axoro JI3 mo ioro
Jlep;KaBHOI peecTparrii Ta BHECEHHS HA3BU
JI3 no JlepsxaBHOTO peecTpy JIKapChKUX
3aco0iB Ykpaiuu. Kpim Toro, omHaxosa
HA3Ba HE MOKe BUKOPHUCTOBYBATHUCH JJIS
pisHux 3a npusHadeHusMm JI3. Takox me
JIOTIYCKAETHCS BUKOPHUCTAHHS HA3B, AKL
MICTATHb Y CBOEMY CKJIAIl OIIFICOBI Y aco-
IlaTUBHI YACTHUHH, IO 3JaTHI BBECTHU B
OMAaHy CIIOKMBAYA OO0 JIMCHOTO CRIIATY,
BJIACTHUBOCTEM Ta mpusHavenns JI13.

3oKkpeMa, 3aKOH IIPO TOBAPHI 3HAKHU
CIHIA me mosBossge 3asgBHHKAM, BKas3yBa-
TH Bech KJiac a00 Kaacu ToBapiB Hirmskol
kaacudikarii. Takl 3aranbHl TEPMIHE STK
«papmMaleBTUYHI ITpenapaTu» € HeIlpu-
MHATHUMY. 3asBHUKN IIOBUHHI BKA3aTH
XapakTep (hapMalleBTUYHHUX IpelapaTiB
(mampuriaazn, «dpapMalleBTUYHI IIpernapa-
TH JIJIsI JIIKYBAHHS PecIipaTOpHUX 3aXBO-
PIOBAHL») 1 HE MOYKYTEH BKJIIOYATH TOBAPH,
SK1 He MaioTh Hamipy mpoxaBatu B Cmo-
ayuenux [rarax™.

BigmosigHo mo mpaxtukm €Bporeii-
CBKOTI'0O COI03Y JJIsI BCTAHOBJIEHHS 1MOBIp-
HOCT1 CIUIyTYBAaHHS TOPTOBEJBHUX MAPOK
BU3HAYAETHCS He CIIOPITHEHICTH TOBApPiB
1/a00 mociIyr, a CXOKICTh TOBAapiB, AKA

% Pimenns Anessmiiinol nangatu JepskaBHol cirysx0u iHTeIeKTyaIbHOI BiiacHOCTl YKpainu Big 2.08.2012 3a
POSIJIAIOM 3allepedeHHs mMpo peectparirio suaka «Pabipumm // Odimitianit Be6-mopTan epsxaBHoi ciryxomu
imTesiekTyasnbHol BaacHoeri. URL: http:/sips.gov.ua/i_upload/file/rabiril.pdf (maTa ssepuenus 01.05.2017).
# T, IIpoxopos-JIykiu, O. Jopomernko. AKTya bHI MUTAHHS CYJI0BOI eKCIepTu3u hapMalleBTUYHUX TOPTO-
BesbHEX Mapok. // Teopis 1 mpakTuka 1HTeIeKTya pHOI BiacHocTi. Ne 2. 2014. C. 23

Y T, ITpoxopos-JIykiu, O. Jloporernxro. [Tur. mpara. C. 26

* Robert D Litowitz and Lynn M Jordan. Procedures and strategies for pharmaceutical brands: United States //
World Trademark Review. URL: http://www.worldtrademarkreview.com/Intelligence/Pharmaceutical-
Trademarks/2017/Country-chapters/United-States (nara ssepuenss 01.05.2017).
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Moske OyTH Pi3HOTO CTYIIEHIO: HU3BKOTO, Ce-
penuboro a6o Bucokoro. IIpu mpomy cxo-
JKICTH TOBApiB 1/ab0 TOCIYT He 3aJIeKUTh
BT OyIb-SIKOTO KOHKPETHOTO PSIAY KpUTe-
PpiiB, IK1 MOMKYTH OyTH BH3HAYEH] 3a3/1aJie-
rigb 1 3aCTOCOBYBATHUCH Y BCIX BUIATKAX™.

Ilomo BH3HAYEHHS CXOKOCTL TOBApiB 5
riaacy MKTII BcranoBiieHuii 0co0IMBuIiA
HIOXIT, e CXOMKICTh BU3HAYaeThCa Ha 1H-
OUBIOyaJbHIA OCHOBI U Oeperbcsa [0
yBaru mpu3HAYEeHHs Ta TMOKA3aHHS JI0 3a-
crocyBauHs JI3. Ilpu 11boMy BHUCHOBOK
npo cxoxkicTb ToBapis 5 riracy MKTII me
MOKe IPYHTYBATHUCHL HA TOMY, III0 BOHHU €
dapmalleBTHYHNME IIperaparamu, SKl
MalOTh OJHAKOBI KaHAJIK 30yTy, 1 BUPOO-
JIAIOTHCS OJHUMHU ¥ TUMH K IIIIPUEM-
CTBAMM, OCKLJIBKH TAKa IMUPOKa KATero-
pid OXOILTIOE M TOBApH, K1 MOKYTDH Bif-
pisuaTvca abo MaTH OyKe HU3bKHHI
PiBEHB CXOKOCTI.

IIpu oIfiHIN CXOMKOCTI MIM JIIKAPCHKH-
MU 3acobaMu BpaxOBYIOTbCS ¥ 1HIMI (pak-
TOPH, 30KpeMa, YN 3HAXOAATHCS JIIKKA y
KOHKYPEHIT1 OUH 3 OJHUM a00 JTOIIOBHIO-
0Th OQWH OJHOTO, YM € BOHH B3aeMO03a-
MIHHUMHY, IX IPU3HAYEHHS Ta KOHKPETHE
3acTocyBaHHSA (JIIKyBAaHHS BU3HAUYEHHUX
mpobsem 31 3mopos'sim). Ilpu mpomy Bif-
MIHHICTb Y T€PAEBTUYHUX ITOKA3AHHAX
JIKApChKUX 3aco0lB Mae BHpIIIAJIbHE
3HAYEHHS JIJIs BUCHOBKY PO HU3BKUH Pi-
BEHb CXOYKOCTI MI3K HUMEI™.

20

Taxum YMHOM, BCl HA3BU JIIKAPCHKUX
3aco0lB PeecTPYThCA SK TOProBesIbHI1
Mapku st Toeapie 5 wiracy MKTII sxi,
BIJIIOBIJTHO 0 METOOUYHUX IIOCIOHHUKIB,
OyIyThb BU3HABATHCH CIIOPIIHEHIMU Yepes
Te, II0 BXOOATH y 3arajibHy KaTeropirmo
«papmarerTruni mpemapatm. OgHaAK, 3
OTJISANY Ha OCHOBHE MNPH3HAYEHHS HA3B
JI3 (imenrudikaria camoro JI3) mpu Bu-
3HAYEHHI] IX CXOYKOCTI HeOOX1JHO BPaxoBy-
BATU CKJIAJ, BJIACTHUBOCTI TA TepaleBTHY-
He IIPU3HAYEHHS JIKAPCLKUX 3aC001B, UM
€ BOHM B3a€MO3aMIHHUMH a00 JOIOBHIO-
I0Th OJMH OJHOI0, a TAKOM HAJIEMKHICTD X
0 OeaspelenTypHHX a00 TAKHX, SIKl BIJ-
IIyCKAIOTHCS JIMIIIE 34 PEIleITOM JIIKapH.

3. Comparison of the marks (Ilo-
PiBHAHHSA 3HAKIB)

Hassu sikapcbkux 3aco0iB B OCHOBHO-
My CKJIAJAIOTHCS 3 OJTHOTO CJIOBA, € BHUTA-
JTaHUMU Ha3BaMU, YTBOPEHUMU 3 BUKOPH-
CTAHHSM OIHUCOBHUX YW ACOI[IATHBHUX
OCHOB Ta Takux PopMaHTIB (HATOJIOIIIE-
HuX MopdeM), AKl BKA3yOTh Ha HaJIEXK-
HICTB iX [0 JIKAPChKHUX 3aCO00IB — OJI, -HJI,
-OH, -1H, -HH, -H]I, -ap.

Bigmosigao mo m. 4.3.2.6 Ilpaswui,
BCTAHOBJIEHHS CXOKOCT1 CJIOBECHUX IIO-
3HAYEHb 3IUCHIETHCA 3 ypPaxXyBaHHAM
3ByKOBOro ((poHETHUHOro), rpadivHoro
(Bi3yaJIbHOr0) Ta CMHCJIOBOrO (CeMaHTHY-
HOI'0) KpHUTEpPIIo.

«As a result of weighing all these factors in accordance with their respective importance in relation to the
goods/services at issue, similarity may be found to various degrees: low, average or high.

The similarity of goods and services does not depend on any specific number of criteria that could be deter-
mined in advance and applied in all cases» (Guidelines for Examination of European Union Trade Marks.
Double Identity and Likelihood of Confusion: Comparison Of Goods And Services. Page 7, 11 // EUIPO /
Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice (nara sseprenus: 01.05.2017)).

“«The goods at issue belong to the same general category of goods: pharmaceuticals. However, this is a broad
category and covers goods which may be different or that have only a very low level of similarity. Clearly, it
is necessary to have regard to other factors, in order to properly assess the similarity between the medicines.
These factors are, in particular, whether these medicines are in competition with each other or complemen-
tary, as well as their purpose and their specific intended use (treatment of specific health problems). In tak-
ing these factors into account, a medicine’s therapeutic indication is of decisive importance.

The opponent’s argument that the goods are similar, merely because they are both pharmaceuticals, which
follow the same channels of trade, and are made by the same undertakings, must be assessed in light of the
abovementioned caselaw.

Therefore, in this context, there is no evidence that the two sets of pharmaceuticals overlap, are used in com-
bination, or are in any way complementary. Equally clearly, the two sets of pharmaceuticals have very spe-
cific and dissimilar therapeutic ends» (Decision of the Second Board of Appeal of 5 December 2016, In Case
R 390/2016-2, ALMIRALL S.A. v Bayer Intellectual Property GmbH (PREMID / BPREMIR) // EUIPO /
Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice (mara sseprenus: 01.05.2017)).
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3.1. Conceptual comparison (Bu- MIKHAPOJHY HelIaTeHTOBAHY HA3BY;
3HAYEeHHS CEMAHTHUYHOI CX03K0CTi) *HA3Ba IIpenapaTry He ITOBUHHA MICTH-
3 ypaxyBaHHSM OCHOBHUX (PYHKIIIH TH OKpeMux OYKB Ta Iudp, SAKIIO0
Hassu JI3 (3aranpHO-1IHPOPMATHUBHOI — BOHHM He HeCyThb CMHCJIOBOTO HaBaH-
HAa3Ba SIK HOCIM BH3HAYEHOI MEIMYHOI Ta TAsKEHHSI 1 He BHKOHYIOTH pPO3pl3-
apmaresTruHO1 iHMOPMAIT, Ta 1TeHTH- HSJIBHOI (DYHKITIT;
dikariitaol — poamisaaBauHa camoro JI3) *y HA3Bl MOMKHA B1I0oOpaskaTH IpyIIoBl
BCTAHOBJIEH] BUMOTH [0 il CKJIATaHHI. B3a€MO3B SI3KH IIPeIIapaTiB ILJIIX0M
Boxpema, B ocuosi [IpaBui posraamgy BUKOPUCTAHHS 3aTaJIbHUX T'PYIOBUX
IPOEKTIB HAa3B JIKAPCHKHUX 3ac001B, IO CKJIA1B-CTEMIB;
TOAI0THCS HA JIEPIKABHY PEECTpaIliio B *He JIONIYCKAeThCsT BUKOPHUCTOBYBATHU
VEpaini, IoOKJIageH] 3araJbHOIIPUAHATI B BuaoBl HasBu tumy «Tabmerku Bif
yChOMY CBITI MIPUHIIUOY PaIloHAJIBHOTO rosioBHoro 6ostro», «TabieTku Bif 3a-
BHUOOpPY HA3B JIIKIB: crynm», «TabseTkw BT KaILIo»,
*HA3BU JIKIB € YaCTUHOI MeIUJIHOL «Massp Bixg pagukyaity», «Tadbmetkn
TEPMIHOJIOTI 1 HMOKJIMKAHI I0IIoMAara- Bl 3aXUTYBAHHS TA HYIOTH» TA 1HIIIL
T axiBiam (MegudHuM 1 dapma- OTIMCOB] TA 3araJIbHOBKWBAHI IT03HA-
IEBTUYHUM ITPAIIIBHUKAM) 1 CITIOJKUBA- YeHH.
JyaM OpIEHTYBATHCA B IX CKJIAII 1 JIii; Burnageni npasmiia cBiguaTh Ipo He-

* HA3BH JIKAPCHKUX IIPEIIapaTiB PI3HOr0  O0XIJHICTH 3aCTOCYBAHHS CIIEI[laJIbHOIO
CKJIaIy 1 Oii IMOBMHHI CyTTEBO BIApP13-  IIAXO0AY IIPY BUPINIEHH] ITUTAHHS IIOI0
HATHUCS 32 HAIIMCAHHAM 1 3ByYaHHSIM; BCTAHOBJICHHS CXOKOCT1 II03HAYEHDb, SAK1

*HE JIONYCKAETHhCA BUKOPHUCTAHHS  SABJISIOTH CO00I0 HA3BHU JIIKAPCHKUX 34C0-
HAa3B, III0 3aTHI BBECTH B OMaHy CII0-  01B: KpiM OHETHKH, rpadiku Ta ceMaH-
JKMBAYA IMOJ0 MIMCHOrO CKJIAAy 1 mii THKM ciaiB (HasB), Tpeda HOCIIIKyBaTH

JIIKapChKOTo Impermapary™. IXHI0 MOpP(eMiKy Ta CJIOBOTBIP.
ITi mpuHITMTM, 8 TAKOK OCHOBHI PyHK- JlinrBicTUyHA MOJEeJb HA3B JIKAPCh-
mii TOProBUX HA3B JIKIB BU3HAYAKOTH OC- KHUX 3aC001B MOKE YTBOPIOBATHUCS MIJISIXOM
HOBHI1 BUMOTH JI0 I1X CKJIAOAHHI: OCHOBOCKJIQOAHHA: HadBa MOMKe IIOXOIU-

*HA3Ba MOKe IIOXOQUTH Bl XIMIYHONO TH BlJ XIMIUHOI HA3BHU CIIOJIYKK a00 IIO-
CKJIAY IIperapary (CKJIagaTHCSa 3 Ya-  e€SHyBaTH XIMIUHY Ha3By U IIpodlib mii
CTHUH XIMIYHOI HAa3BW CIOJYyKH (Ha- mpemnapary. Ilpu ckmnamawmui HasB JIi-
npurgan, cyiab@oramdorain), abo KapCchKHX 3ac001B, AKl BUKOHYIOTH POJIb
MOEIHYBATH XIMIUHY HA3BY 1 Hpodlib  HOCIIB EeBHOI MeIUYHOI Ta papMaIleBThY-
mi mpemaparty (HaAIpuKIamg, Kopgia-  HoOI iH(opMaIli, BaskaInBl caMe IPUHITALIN
MIH: KOp — cepIie, JlaMIiH — II0XiJHe  (DOpMyBaHHSA I 3aCO0HM CJIOBOTBOPEHHS.
BIJT XIMIYHOI HAa3BH CIIOJIYKHN)); Haseu mrapchbkux 3aco0iB CKJIAIAIOTE-

*OpHUTIHAJILHA TOPrOBA Ha3Ba MOBUHHA €I B OCHOBHOMY 31 CJIIB I'DEIIbKOro Ta Jia-
BIIPISHATHCS Bl HA3B IHIINX BITYM3- THHCHKOIO IOXOMXKEHHS, a TAKOM 31 IITydY-
HAHUX Ta 3apPyOL’KHUX MPernapariB IK  HO CTBOPEHHUX TEPMIHIB Ha OCHOBI I'PEITbKUX
3a HANIMCAHHSM, TAK 1 3a 3By4aHHSAM; 1 JIATUHCHBKUX CJIOBOTBIPDHUX €JI€MEHTIB.

* JIJIST TIperrapaTy-reHepuKa K TOProBy  depes Te, II0 TaKl eJIEeMEeHTH MAoTh CYBOPO
HA3BY MOYKHA BHKOPHCTOBYBATH HMOro  (PIKCOBAHE 3HAYEHHS, BOHM I03BOJIAIOTH

* IIpaBuia po3rJIsiLy MPOEKTIB HA3B JIKAPCHKUX 3aC00IB, 110 IIOJATHCS HA Jep:KaBHY peecTpaliio B Ykpai-
Hi. MimicrepcTBO 0XOpoHU 370poB’st Yipaiuu. lep:xasuuit dpapmarosoriuamii earp. Kuis. 2010. URL:
http://www.dec.gov.ua/index.php/ua (gara sBepuenns 01.05.2017).

#»Tam camo.

% «OcHOB0CKNIA0AHHS — CROCLO MEOPEHHA CJIL8, 3a AK020 081 I OLIbULE 0CHO8 NOEOHYIOMbCsL 8 00HE CI080 3
donomozoio inmepghircie» (Yrpaincbka mMosa: Bif doreruru 10 Mmopdosorii / EdEra Books. Cepsic inTepak-
THBHOI 0CBITHBOI JiiTeparypu [Emexrponuit pecype] / URL: https://ukr.ed-era.com/4/osnovoskladannya.html
(mara ssepuenns 01.05.2017)).
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IATH TOYHE BU3HAYECHHS HOBOI'O IOHATTS
a00 Ha3BW, BKA3aTH HA XapaKTEepPHY 0C00-
JINBICTD, O3HAKY PEYOBUHH, SBHIIA TOIIO" .

IIpm mocmimskeHH] MO3HAYEHD, AK1 3ape-
ecrpoBani B 5 xiaaci MKTII Ta e mHasBamu
JIKAPCBKUX 3ac001B, HEOOX1THO BPaXoByBa-
TH, III0 XAPAKTEPHOI OCOOJIMBICTIO OJIM3h-
KHX 32 CKJIAIOM 1 hapMaKoJIOTTYHIMY BJIa-
CTHUBOCTSIMU IIPEAapaTiB € BUKOPUCTAHHS B
iXHIX Ha3BaxX CIIJILHOI OCHOBH, SIKA MOJKe
BKA3yBaTU HA HAJIEIKHICTD BIAIOBLIHUX JIi-
KapCchbKUX 3aco01B 0 ITeBHOI XIMIUHOI 1/a00
dapmarosoriunoi rpymu. Ile moske mpu-
3BOJIMTHU [0 YACTKOBUX 30IrB €JIEMEHTIB Y
Ha3BaX JIKapchEUX 3acobiB. OmHak, cirin
TAKOK BPAXOBYBATH, III0 HA3BH hapMaries-
TUYHHUX [IPeHaparis, Kl MOKYTb OyTH 3a-
PeecTpOBaHI K TOProBeJIbHI MAPKH, TAKOMK
HOBMHHI OILIHIOBATHCHL Yepe3 IIPU3MY
CIIPUMHSATTS IX IIEPECIUHNM CIIOMKMBAYEM,
SAKOMY MOKe OyTH HeBlJoMe 3HAYEHHS
OKpeMHUX eJIEMEHTIB MO3HAYeHb, HAIIPHUK-
JIaJ TAKWX, 10 BKA3YIOTh HA XIMIYHI BJIa-
CTHBOCTI ITpernapariB (He3Baskalouyd Ha Te,
o JIKapchbKl 3acobu 3a3BMdYall IIPU3HA-
YaKThCS CIIEIIaJiCTOM — JiKapeM abo
hapmaiieBTOM, AKMH Po3yMie SHAYECHHS
TAKUX €JIEMEHTIB).

Burnanene mae mimcraBu BBaKaTH
npaBmiio 1. 11.1.9. MeTtoguuHuX peko-
MEeHJAIII 1040 BCTAHOBJICHHSA CMICIOBOL
(ceMaHTHYHOI) CXOKOCT1 CJIOBECHHUX IIO-
3HAYEHb, JIe CXO0KHUMU BU3HAITHCA II0-
3HAYEHHS IIPU IIOMI0HOCTI 3aKJIAIeHuX y
HHUX [OHATH Ta 17ei®, HenpuNHATHUM
JIJIsT 3aCTOCYBAHHS IIPU IOPIBHAHHI HA3B
JIKapChKUX 3aco0iB. 3 oryisgay Ha QYHK-
I[IOHAJIbHE MTPU3HAYEHHS JIKAPChbKUX 3a-

co01B, IX Ha3BH, K HOCIiI ITeBHOI iH(opMa-
I11l, MOKYTH MICTHTH CXOK1 IIOHSATTS, IO
BKAa3ylOTh Ha CKJA, BJACTHBOCTI abo
Opu3HavYeHHd JIKapcbkoro 3acoby. Ha-
SIBHICThP TAKHX eJIeMeHTIB (OCHOB) He
o3HaYae IX CXOMKICTh 34 CEMAHTUYHUMU
O3HAKAMM, 4 HABIIAKH, CXOK1 eJIeMeHTHU
MOSKYTH HE BPAaXOBYBATHUCH SK BIAMITHHUMI
eJIeMEHT IT03HAYeHHs Yepes Te, 10 BIIHO-
CUTBCS J0 OIIMCOBUX YU aCOIIlaTUBHUX.

IIpu Bu3HAYEHH] CTYIIEHS CeMaHTHIHOL
cxosxocTl Hass JI3 e Takosk BUXOOUTH 3
TOTO, IO TIEPECIYHUI CIIOMKMBAY HaMAara-
€ThCS AHAJI3YBATH HA3BY JIKAPCHKOIO 3a-
co0y JIMIlle B TOMY BHIIQOKY, SKIIO BOHA
ACOIII0ETELCS B MO0 CBLIIOMOCTI 31 3HAMOMU-
MH HOMY HOHATTAMH. llpu mboMy, AKIIO
Has3Ba abo i YacTHHA MICTUTH €JIEMEHTH,
0 II03HAYAIOTHL TAKl IOHATTS, HA3Ba 3a-
aM ATOBYETHCS CaMe Yepes3 HAABHICTD aco-
marit. B iHmomy Bumaaky, 3a BIICYTHOCTL
acolfariif, BoHa 3alaM sITOBYEThCS JIHIITE
«hoHeTHIHO», K HaOIp 3BYKIB, 110 PO3Ta-
III0BAHI y TI€BHIH IOCIIIOBHOCTI.

Ax sasmauaernca y KepiBHuIITBI 3 exc-
IePTU3X TOPTOBEJILHUX Mapok Bimomcrsa
3 IHTeJEeKTyaJbHOI BJlacHOCTI €Bpomeii-
cekoro cordy (KUIPO), mompu e, 1o ce-
PEeOHIN CHOKMBAY 3a3BHYAM CIPHUIMAaE
3HAK B IILJIOMY 1 He IePeXOIuTh J0 aHAaJIl-
3y HMoro pisHux meraJieil, pakT 3aJIHINA-
eTbCcs PaKTOM, IO IPU CIPUHHSATTI CJIO-
BECHOTr0 II03HAYEHHs, BIH Oyae po3duBaTu
MOT0 Ha eJeMeHTH sKl, Ha HOTro AyMKY,
MaoTh KOHKpPEeTHe 3HavYeHHs abo Hara-
JIYIOTH CJIOBA BiKe Bimomi fiomy™

Ockutbku Haseu JI3 3asBuuait yTBO-
PIOIOTHCS IIJIIXOM OCHOBOCKJIATAHHS 3

1 Jlatuacpka moBa. MapmaneBruuna enmukioneais Yrpainn URL: http://www.pharmencyclopedia.com.ua/
article/2036/latinska-mova

®«11.1.9. Yemanosnenna cmuciosol (CemarnmuuHoL) CX0HCOCMI CIL08ECHUX NO3HAUEHD 30LLLCHIOEMbCA HA NIO-
CIasi HACMYNHUX 03HAK: 3012 CMUCTI08020 3HAUEHHSA NOZHAUECHD Y CXOHCUX MOBAX; 3612 00H020 3 esleMeHmis
NO3HAUEHDb, HA AKUL NA0AE JIOTUHUL HA20I0C | AKUL MAE CAMOCMIIHE 3HAUYeHHA, NOOLOHICMb Ma NPOMU-
JIeHCHICMD 3aKIA0eHUX Y NO3HAUCHHAX NOHAMD, 10ei» (MeTonuduHI peKoMeHIaIlli 3 OKpeMUX IUTAHL IIPOBe-
JIeHHSI eKCIIePTU3Y 3asIBKHM HA 3HAK JJIS TOBAPIB 1 IOCJYT, OIIyOJiKoBaHi Ha caitti JepskaBHoro migmpreM-
crBa  «YKpalHCBKUH iHCTUTYT  IPOMHCJIOBOI  BJIACHOCTI», 2014. C. 116. URL:
http://www.uipv.org/ua/metod_vid.html (maTa ssepuenusa 01.05.2017)).

* «In this regard, the Court has held that, although the average consumer normally perceives a mark as a
whole and does not proceed to analyse its various details, the fact remains that, when perceiving a word
sign, they will break it down into elements which, for them, suggest a specific meaning or which resemble
words known to them» (Guidelines for Examination of European Union Trade Marks. Double Identity and
Likelihood of Confusion: Comparison Of Signs. Page 48 // EUIPO / Practice/ URL:
https://euipo.europa.eu/ohimportal/en/practice (mata 3sepuenus: 01.05.2017)).
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BUKOPHUCTAHHAM 3aTajIbHUX TI'PYIIOBHUX
crJIamB (CTeMiB), IIPU MOCIIIKEHH1 ce-
MAHTHUYHOTO 3MICTY IT03HAYeHb, HEOOX1T-
HO BPaxOBYBATH BILIUB TAKHX CKJIAIIB HA
cxoskicTs Hass JI3 B 1isomy.

3.1.1. Bruiue ciabkux (0OmmcoBux)
eJIeMEeHTIiB:

IIpuraan 1. Exement « DERMA», mpu-
CyTHIN B 000X IO3HAYEHHAX, OyIIe acoIlio-
BATHUCH 31 MIKIPOIO, OTIKe J[JIA TAKUX TOBA-
plB SK KOCMETHKA 1 KpeMH, II[0 BUKOPH-
CTOBYIOTHCS HAa IMKIpl, TAKWUU eJIeMeHT
BBaskaeThed ciaabkuM. YacTuHa BIIIIOBIA-
HOI TPOMAJICHKOCTI, KA PO3yMie 3HAUEH-
HsI IIBOI0 eJIeMeHTa, He OyIe IpuIlJIaTH
CTLIIBKH 3K YBATH [0 TAKOTO CJIA0KOro eJe-
MEHTY, IK I0 1HIIMX, OlJBII BIAMITHHX,
eJeMeHTIB Immo3HaueHb. OTike, BILIUB Ta-
KOro cJIa0Koro ejeMeHTa 00MEesKe I P
OI[IHIOBAHHI 1MOBIPHOCT1 CILIyTYBaHHSI
MIK 3HAKaMU B IlJioMmy (quB. puc. 2)*.

Dermatin
Puc. 2

BIODERMA

Puc. 3

Ilpurknan 2 (pume. 3). ¥ mit copasi
o0uIBa MO3HAYEHHS MAIOTh CIIJIBHI ejIe-
mentu «DERM» 1 - DERMA» (DERM e Ba-
piautom Bim DERMA), sxi O6ymyTb
MOB'SI3aHI 31 «IIIKIPOIO» IIJISI BCIX CIOYKHMBA-
viB BIAIOBIOHOI TepuTopii. JificHo, eme-
meuT «DERMA» € rpeupkum kopeHeMm
DERMA, skuii craHOBUTH OCHOBY JIEKCH-
KH, III0 BIJHOCUTHCS JI0 IIKIPK HA BCIH Te-
puTopii €BpOIIEiCHKOro Coo3y, 1 BIH iICHYE
3 HeBeJIMKMMHU BaplaliaMy B OlJIBIIIOCT1
eBponeicbKkux MoB. «Derme» a6o «derma»
sABJIsIe c000I0 3'eTHYBAJILHY TKAHUHY, AKa
PasoM 3 emiIepMICOM 1 IMIIIKIPHOK KJIIT-
KOBMHOI YTBOPIOE IIKIPY 1 € KOopeHeM Oa-
raThOX CJIIB, IO BIJHOCSATHCS OO IIKIPH,
Takl ak «dermatologie» (mepmaTosiorist) —
rajys3b MEIUITMHY, SKa BUBYAE 1 JIKYE
IIKIPY, CJIM30BY OOOJIOHKY 1 IIPHOATKH
mkipu ("HIrti Ta BoJoccsa), 1 «derma-
tologique» (mepmarosoriuni). Otixe, ese-

piclaniddii
Siwg BER] |

e
NATURA DLA SKORY

4

I ————— |

oder

Puc. 2, 3. I[Ipuknad Ha36 mop208esibHUX MAPOK

* «The element “DERMA” contained in both signs will be associated with the skin. Bearing in mind that the
goods are cosmetics and ointments for use on the skin it is considered that this element is weak for these
goods. The part of the relevant public who understands the meaning of that element will not pay as much at-
tention to this weak element as to the other more distinctive elements of the mark. Consequently, the impact
of this weak element is limited when assessing the likelihood of confusion between the marks at issue»
(OHIM. Opposition Division. Opposition No B 1 717 845, on 20/09/2011, BIO-H-TIN Pharma GmbH & Co.
KG against Firma "Dermaglin" Hanna Iwona Kordiasz (dermaglin NATURA DLA SKORY (Figurative)
vs.Dermatin (Word) // EUIPO / Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice (mara 3Bep-

menusa: 01.05.2017)).
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mertTu «DERM» 1 «DERMA» He BBa-
JRAITHCA OUCTUHKTUBHUME e€JIEMEHTAMU
IIIOJI0 TOBAPIB, SIKl BIIHOCATHCS 10 IIKIPH,
HII'TIB 1 BoJroccs*.

EK30J1EPAJI Ex3o0-lepm*

ITpuknaang 3. Emnementn «EK30»
(soBH1), «JIEPM» (mkipa) mpu BUKOPH-
CTaHHI I (papMalleBTUYHUX IIperapa-
TIB € aCOLIlaTUBHUMMU SK IJIS CIIOKHIBAYA
Tak 1 miaa cremasicra (dpapmaiiesTa).
Taxl esemMeHTH IIpM BUKOPHUCTAHHI Y
CKJIa[l Ha3BW JIKApPCHBKOTO 3aco0y Mo-
JKYTHh ACOIATHBHO BKAa3yBaTH Ha MOr0
NpU3HAUYEHHSI — JIKYBAHHS MOBEPXHi
MIKIpH.

Cxomxnii cnoBecHuii enemenT « EK30»,
0 pO3TaIllOBAHUWI Ha MOYATKY M03Ha-
YeHb € CJA0KHM eJIEMEeHTOM, OCKIJIbKH
YaCTO BUKOPUCTOBYETHCSI B IIOCTHAHHI 3
iHmuMu caosamu ta ozHavae «30BHD,
«30BHIIIHIN», manpukiag «eK30reH-
Hui», «exsocdepa» tomro. Ilpu mbomy
1HIN egeMeHTH mnosHauveHb «JIEPM»
«JIEPWUJI» BigpisasioTbca. YactuHa
«JIEPM» Brasye Ha 1mkipy. PopmaHT
«MJI» yacTo BUKOPUCTOBYETHCSA Yy HA3BaXx
JI3 i moxke acoliaTMBHO BKA3yBaTH, IO
nosuavenusa «EK30JEPWUJI» mae Bimwo-
MIeHH 10 (papMaleBTUYHUX IIpenapaTiB.

Kpim Toro, HadABHICTh y MMO3HAYEHHI
«Ex30-Jlepm» mBox ciiB, 00’'eqHAHUX [e-

dicom, ImiCHIIIOE BIAMIHHICTD II03HAYEHD
3a CEMaHTHUYHMMM O3HAKAMH Yepe3 CBOE-
PiOHE 30pOBE CIIPUHMHATTS, OCKLIBKK CIIO-
JKMBAY MOKE 3aIlaM ATATH, IO JIKAPCh-
Kuii 3acib MaB Ha3BY, KA CKJIASAETHCI 3
JIBOX CJIIB 1 aKIIEHTYBATH HA I[LOMY yBary
IIpX 3aMOBJIEHHI IIPEIAapaTy B amTerll.

3.1.2. BpaxyBauHsa iHmux gogar-
KOBHUX €JIEMEHTIiB [I03HAYEeHb:

Ilosuauvenns (muB. Puc. 2) 6ysnu Bu-
3HAHI BI3yaJIbHO Ta (POHETUYHO CXOKUMU
JIMIIIe B TOMY 00CsI31, II[0 00MIBa MICTATH
exemenT «DERMA» 1 110 mepie cJoBo
KOYKHOTO TI03HAYEHHS 3aKIHYYETHCSA JIiTe-
pamu “IN”. CeMaHTHM4YHO II03HAYEHHS
CXO3K1 JIMIIIE Yepe3 Te, IO BIIHOCATHC 10
miipu. [Ipore, mosHavyeHHs MaoOTh 1HIIL
IOOATKOBI BidyaJIbHI Ta 3BYKOBl eJIeMeH-
TH, Kl € HACTLJIbKN PISHUMH, 1[0 BUKJIO-
YAI0Th CXOKICTH MIK HUMEI",

CALSURA CALSORIN

Ilpurknan 4. CeMaHTUYHO IIO3HAYECHHS
B I[IJIOMY He MAIOTh $KOIHOT0 3HAYEHHS (€
puragaaumu). Oguak npucraska «CAL-»
OPSMO BITHOCHUTBCS 110 «calciumy» («xasrb-
mioo»). IMEHHUK «KaJIbIii», Bl JIATHHCH-
koro «calx, cale» (Oxford Dictionary of
English) e BigoMmuMm xiMiyHUM eJieMeH-
TOM, II[0 HMo3HadYaerbesi cuMBoJiom «Cax
(...). Beil sagBieni ToBapu BEJIIOYANTH

" «In the case at hand both marks share the elements ‘DERM’ and ‘DERMA’ (DERM is a variant of DERMA)
that will be associated with ‘the skin’ for all the consumers of the relevant territory. Indeed, the element
‘DERMA’ is the Greek root DERMA, which forms the basis of vocabulary relating to the skin throughout the
European Union, and it exists with minor variations in most European languages (‘dermis’ in Spain, Den-
mark and the Netherlands; ‘derma’in Italy and the United Kingdom, ‘derme’in Portugal and French-speak-
ing countries). ‘Derme’ or ‘derma’is a connective tissue which, together with the epidermis and the hypoder-
mis, forms the skin and it is the root of many words relating to the skin, such as ‘dermatologie’ (dermatol-
0gy), the branch of medicine which studies and treats the skin, the mucous membrane and the appendages of
the skin (nails and hair), and ‘dermatologique’ (dermatological). Consequently, the elements ‘DERM’ and
‘DERMA’ are not distinctive in respect of the goods relating to skin, nails and hair» (Decision of the Second
Board of Appeal of 18 September 2012, In Case R 2448/2011-2, LABORATOIRE BIODERMA (Société par
Actions Simplifiée) v Gabriel Health Farmakeftiki Etaireia Periorismenis Efthynis (boderm (FIG. MARK) /
BIODERMA et al.) // EUIPO / Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice (mara 3sep-
menusa: 01.05.2017)).

* Pimmenns rocomapebkoro cyay M. Kuesa Bin 25.01.17 y crpagi Ne 910/30096/15 // €nunuit nepskaBHUl pe-
ectp cymoBux pimens. URL: http://www.reyestr.court.gov.ua/Review/64368554 (mata 3BepHEHHS:
01.05.2017).

“«The signs have been found to be visually and aurally similar to the extent that they both contain the word
DERMA and that the first word of each mark ends in the letters “IN”. Conceptually the marks are similar to
the extent that they both refer to the skin. However, there are additional visual and aural elements which are
dissimilar enough to counteract the similarities» (OHIM. Opposition Division. Opposition No B 1 717 845,
on 20/09/2011, BIO-H-TIN Pharma GmbH & Co. KG against Firma "Dermaglin" Hanna Iwona Kordiasz
(dermaglin NATURA DLA SKORY (Figurative) vs.Dermatin (Word) / EUIPO / Practice/ URL:
https://euipo.europa.eu/ohimportal/en/practice (mara sgepuenus: 01.05.2017)).
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KaJIBI[HM, TOMY OYeBHMIHO, IO BIIIIOBIIHA
rpoMaChbKICTh - 30KpeMa Inmmpokra (3a-
raJibHa) TPOMAJIChKICTh - HA BCI¥ TEPUTO-
pii €spomneiicbkoro Cowody 3pos3ymie 3Ha-
YeHHS TAKOI'0 KOMIIOHEHTY SK IIOCHJIAHHSI
Ha kajabiii. [losHavyeHHA ceMaHTHUYHO
CXO3Kl JIMIIIe Yyepe3 HASBHICTh OHAKOBOI'O
enemenrta «CAL-». [Ipore, BiH He mMosxke
MaTy 3HAYHUHN BILIMB HA BU3HAYECHHS
CXO3KOCT1, OCKLJIBKM IIPSMO BIACHJIAE IO
taxoro poxy mpoxykiii. Ilo crocyerscs
KIHIIeBUX YaCTUH [MO3HAYEHb, BIACYTHI
IOKAa3HW PO CeMaHTHYHE 3HAUCHHS eje-
meHTiB «SORIN» 1 «SURA», aki y sHau-
HIM Mipi BIAPI3HAIOTHCST ™,
ALBUMAN ALBUNORM

Ilpurknan 5. O6uaBa MO3HAYEHHS €
ciaoBecHuMu. llomepenuss ToprosesbHA
mapka «ALBUMAN» crkixamaerbcsa 3 4a-
crue «ALBU» 1 « MAN». @axiBIil B rayysi
OXOPOHH 3I0pPOB'd  OyIyTh HeramHo
cuputivatu npedikc «ALBU» ax ckopo-
YeHHs Bl aJb0yMIHY 3 ypaxXyBaHHAM TO-
BapiB, IJId SKUX MapKa 3apeecTpoBaHa, a
came «albumin». «Albumin» a6o «albu-
men» BignosinHo 1o BuadHadeHHA Collins
Dictionary e «0yab-siKuM 3 TPYIIX TPOCTUX
BOIOPO3YMHHMX OlJIKIB, IKl KOATYJIIOITH
IpU HATPiBaHHI 1 3HAXOAATHCA B ILJIa3Ml
KpOoBil, geuHoro Olixa tomo». OTixke, Iieit
npedikc € CKOpOYeHHSM Bl pPOIOBOI
HA3BH HPOLYKTY, IJIS SKOI'0 3apeecTpoBa-
HA TOProBeJIbHA MapKa, 1 TOMY, IIpaKTHY-
HO 11030aBJIeHMM BIAMITHOCT1 (JUCTHHK-
THUBHOCTI) JIJIsT TAKOTO TOBapYy.

He nwumre daxiBil B rajysl 0XopoHHU
3I0POB’d, a ¥ KIHIIEBl CIIOMKHBAY] BLIBHO
COPHUMMAIOTh 3HAYEHHS IILOro IIpedikca,
OCKLIIBKY BIH € ITPOCTHUM CKOPOYECHHSIM BiI

cioBa albumin abo eKBIBAJEHTHUM CJIO-
BOM B ycix iHmmux MoBax €C i3 He3aHAYHOI0
PI3HUIEI0 MIK KIJTbKOMAa BaplaHTaMU.

Poposuit xapaxrep Taxoro mpedikcy €
IPUYMHOK ICHYBAHHS O0araTthox dgapma-
IEBTUYHUX TOPTOBEJIBHUX MAPOK 3 TAKUM
npedirkcom. IlosHavyeHHsa HACIIOYIOTH
3BUYANHY IPAKTUKY (hapMalleBTHIHOL
raJiy3i IjIsgxoM CTBOPEHHS (KOMIIOHYBAH-
HsI) TOPTOBEJbHUX MAapoK 3 IpedikcaMu,
iH(pikcamMu abo cydgiKcaMu OMKUCOBHUX
dbapmareBruunmx iurpemieutie. Taxi 3a-
raJIbHI JIECKPUIITOPY 3HAXOAATHCS Y BlJIb-
HOMY JOCTYIIl 1 TOMy MOKYTh BLJIBHO BH-
KOPHCTOBYBATHUCh y (QrapMalleBTUUHIN
IPOMUCJIOBOCTI.

Tann ememenTn mosuadenb «MAN» 1
«NORM» mo®yTH cCOpuiMATHUCH SIK JIHC-
TAHKTHABHI, OCKLILKM IX 3HAYeHHS He
IpUIaTHE JJIsT OIHUCY XapaKTEePUCTUK TO-
BapiB, 1[0 MICTATh AJIBOYMIH. ¥ IIICYMKY,
«MAN» ta «NORM» € equHHUMHU Xapak-
TEePHUMHU eJIEMEHTAMH 1 TOMY JOMIHYOYH-
mu (CHJIBHUMU) TepMIHAMHU, camMe X IIpH-
CYTHICTD [T03BOJIMJIA ITO3HAYEHHSAM CTATH
JIOCTATHBO JUCTUHKTUBHUMHM JIJIsI TOTO,
106 OyTH 3apeecTpOBAHNMMU™,

OXYGESIC MAXIGESIC

IIpurman 6. ITouaTkoBl YacTUHM II03HA-
YeHb BIIPI3HSIOThCA. [03HAYeHHS He € CXO0-
SKFIMU 32 CEMAHTHIHNMI 03HAKaMU, OCKLITb-
KM MicTaTh omucoBuit emement «GESIC»
(Bimcuiiae 1o 00JI€3aCIIOKIAINBIX), a4 PI3HL
npedlKCH II03HAYEHb BHKJIMKAKOTH PI3HI
acomiami («OXY» — KHMCeHB/OKCHKOIOH 1
«MAXI» — markcumym)®.” @

‘BakinuenHs cmammi Yy HACMYNHOMY
HoMmepl

2 «Conceptually, the signs in their entirety have no meaning. However, the prefix ‘CAL-’ clearly refers to ‘calci-
um’in the context of the goods concerned, as demonstrated by the applicant and held in the contested decision.
The noun ‘calcium’, from the Latin ‘calx, calc’ (Oxford Dictionary of English) is a chemical element known in-
ternationally and its symbol is ‘Ca’ (...).All of the goods in question include calcium, so it is obvious that the
relevant public — including the general public — throughout the European Union will be able to understand
this component as an allusion to calcium. The signs are therefore conceptually similar at least as far as they
both contain the component ‘CAL-". However, it cannot be given weight to this similarity since in that case
‘CAL-’ clearly alludes to the kind of the products. As to the final parts of the marks, there is no evidence of any
meaning of the components ‘SORIN’ and ‘SURA’» (Decision of the Second Board of Appeal of 15 December
2010, In Case R 484/2010-2, The Procter & Gamble Company v Orion Corporation (CALSORIN / CALSURA)
/I EUIPO / Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice (mara sgepuenus: 01.05.2017)).

“ «Both marks are word marks. The earlier mark ‘ALBUMAN’ consists of the terms ‘ALBU’ and ‘MAN'’.
Health professionals will immediately perceive that the prefix ‘ALBU’ is an abbreviation for albumin in view
of the context given by the goods for which the earlier mark is registered, namely ‘albumin’. ‘Albumin’ or ‘al-
bumen’is defined by the Collins Dictionary as ‘any of a group of simple water-soluble proteins that are coag-
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K. Conosa

CYOOBA EKCMNEPTU3A @

Conosa K. 3nak 119 TOBAapoOB M yCIyr — HA3BaHHE JIEKAPCTBEHHOT'O CPeICcTBA
KaK 00'bEKT HCCIIEJOBAHUA CyJe0HOl aKcnepTu3nl. B cTaThe paccMOTpEHBI ITOAX0AEI K
OIIpeIeIeHNI0 CXOMICTBA HA3BAHUHI JIEKAPCTBEHHBIX CPENICTB, KOTOPBIE 3apeTrHCTPUPOBAHBI
WJIM WCITOJIB3YIOTCA KAK 3HAKH JJIS TOBAPOB W YCJIYT, OTJIMYAIOIINECS OT YCTAHOBJIEHHBIX
TIOIXOJIOB JIJIA OIIPeNesIeHIs CXOACcTBa obo3HaveHuit B Apyrux kiaaccax MKTY. [Tpusemensr
cTaguu U 0COOEHHOCTH HCCJICIOBAHNA HA3BAHUN JIEKAPCTBEHHBIX CPEACTB HA IPEIMET OII-
peneJieHus UX CXOACTBA PACCMATPUBAEMBIX 110 CPABHEHUIO C OTEUECTBEHHOM CyIe0HO0M U Cy-
1e0HO-9KCIIEPTHOM IPAKTUKOM U IpakTuroi EBponetickoro Cormoasa.

Knwouesbie cnosa: Ha3BaHMe JIEKAPCTBEHHOTO CPEJICTBA, TOBAPHBIN 3HAK, CyIeOHAast dKC-
IepTH3a, CXOICTBO 0003HAUCHUN

Sopova K. A sign for goods and services (trademark) — the name of the medic-
inal product as an object of examination of court expertise. The article considers
methods of determining the similarity of the names of medicines that are registered or
used as signs for goods and services that differ from the established methods for determin-
ing the similarity of signs in other classes of the Nice Classification. The phases and fea-
tures of the study of the names of medicines for determining their similarity are compared
with the domestic judicial and expert practice and practice of the European Union.

In addition to standard methods for determining similarity of signs must be taken into
account other factors: features of functional purpose and regulations for the names of
drugs, their selling on the market and that the choice of drug is determined by intermedi-
aries (doctors and pharmacists).

There is no general rule that should be applied to determine the similarity of the
names of medicines. A distinct complex of circumstances must be considered and assessed
in each case.

It is also important to consider the functional features of naming drugs (identification
of drugs and information about its effect and purpose), and special conditions for their
treatment procedures in Ukraine.

Key words: name of the medicinal product, trademark, court expertise, similarity of signs

ulated by heat and are found in blood plasma, egg white, etc’. So this prefix is the abbreviation of the gener-
ic name of the product covered by the earlier mark and is, therefore, practically devoid of distinctiveness for
that good.

Not only can health professionals but also end consumers easily perceive the meaning of that prefix, since it
is just a simple abbreviation of the word albumin or the equivalent word in all the other languages of the
EU, in which the difference between the several variants is negligible.

The genericness of that prefix is the reason for the existence of many pharmaceutical trade marks with that
prefix, such as those cited by the applicant. The conflicting marks are following the usual practice, in the phar-
maceutical field, of composing trade marks with prefixes, infixes or suffixes descriptive of the pharmaceutical
ingredients. Such generic descriptors are in the public domain and so they are freely and commonly used by the
pharmaceutical industry. So the prefix ALBU’ as such would not have been registered as a trade mark.

On the other hand, the second term of the earlier mark ‘MAN’ may be distinctive since its meaning is not apt
for describing the characteristics of the goods having albumin since it is not defined as having to be used only
or particularly for men. In conclusion, ‘MAN’ is the only distinctive element and so the dominant term of the
earlier mark and it was its presence that rendered the earlier mark distinctive enough to be registered. (...)

On the other hand the term ‘NORM’ may be distinctive for the contested goods since it cannot describe them.
In conclusion ‘NORM’ is the only distinctive, and so the dominant, term of the contested mark and accounts
for its registrability» (Decision of the Second Board of Appeal of 1 February 2011, In Case R 489/2010-2, Oc-
tapharma AG v Stichting Sanquin Bloedvoorziening (ALBUNORM / ALBUMAN) // EUIPO / Practice/ URL:
https://euipo.europa.eu/ohimportal/en/practice (mata ssepuerus: 01.05.2017)).

' «The signs were found visually similar to a low degree due to the descriptive character of the suffix ‘GESIC’,
given that it refers to pain killers, as well as the different beginnings. Phonetically, they were found similar to
an average degree and conceptually dissimilar, the latter again due to the descriptive content of ‘GESIC’ and
the differing associations that could be made with the respective prefixes of the signs (‘OXY’ refers to oxy-
gen/oxycodon and ‘MAXI to maximum), with the result that a likelihood of confusion was excluded» (Guide-
lines for Examination of European Union Trade Marks. Double Identity and Likelihood of Confusion: Com-
parison Of Signs. Page 82 // EUIPO / Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice (mara
3epuenHs: 01.05.2017)).

Teopisa i npakTrka iHTenekTyanbHOi BRacHocTi - 2/2017 61



