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CYOOBA EKCMNEPTU3A

3HAK J1JII TOBAPIB
I IIOCJIVT — HA3BA
JJIKAPCBKOTO 3ACOBY
AK OB’EKT NOCJJTUIKEHHSA
CYJIOBOI EKCIIEPTU3U"

Karepuna Conosa,
nayrosuii cnispobimruur HII[I inmenexkmyanvrol enacrocmi
HAIIpH Yxpainu

¥V crarTi posragHyTI HIAXOOW I0 BU3HAUEHHS CXOYKOCTI HA3B JIKAPCHKUX 3aC001B, AKI
3apeecTPOBaH] YW BUKOPHUCTOBYIOTHCSA AK 3HAKH JJIA TOBAPIB 1 IIOCJIYT, 0 BiAPI3HAOTHCS
BI1J] BCTAHOBJICHUX ITXO0/IB JJI BUSHAUCHHS CXOKOCTI IMo3HAaYeHb B iHmux kaacax MKTII.
Busuaueni crazii Ta 0COOIMBOCTI TOCTIAMKEHHS HA3B JIKAaPChKUX 3aC001B 100 iX CXOMKOCTI,
1[0 PO3IVISIAIOTHCA Y MOPIBHAHHI 3 BITYUM3HSIHOIO CYI0BOIO 1 CYI0BO-EKCIIEPTHOIO IIPAKTHKOIO
Ta mpaxktukon €C.

Kniouosi cnosa: Ha3Ba JIKAPCHKOro 3aco0y, 3HAK JJIS TOBAPIB 1 IIOCIIYT, CYA0BA €KCIIep-
TH34, CXOKICTD II03HAYEHD

3.1.3. ToroxuicTs onucosux (aco-
IiaTHUBHUX) €JIEMEHTIB, CXOKIiCTb 10-
OATKOBHUX €JIEMEHTIB

BIOCEF BIOCERT

ITpurmnang 7. Yacruua «BIO» 6yna Bu-
3HAHAa TAKOM, 10 Mae OIMMCOBHUI Xapak-
Tep, OJHAK O3HAYEHHS B IILJIOMY OyJIH
BU3HAHI CXOKUMHU Yepe3 MEeBHY CXOKICTb
eixemenTiB «CEF» «CERT». IIpu 1minomy
CyJI OKpEeMO 3a3HAYUB:

Ilo-mepire, BcTaHOBIEHHS HMOBIPHO-
cTl 3MIIIyBaHHA y JaHIM cripaBl He Oyjie
HaJaBaTHU 3aIBHUKY MOHOIIOJII0 HA eJie-
MeHT «bio», uepes Te, 110 ICHYBaHHS HMO-
BIpPHOCT1 3MINIYBAHHS BeJie BUKJIIOUHO JI0
3aXWCTy IEeBHOTO ITOETHAHHS €JI€MEHTIB,
OJTHAK, 0e3 3aXUCTy SK TAKOI'O OIHCOBOTO

eJleMeHTa, AKUN yTBOPIOE YACTUHY Iriel
KoMO1HAI.

Ilo-npyre, caim 3a3HaYuTH, 110 BI3y-
asbHa 1 (POHETHYHA CXOKICTH MK ITO3HA-
YEeHHSAMH B IIIJIOMY He BUHHKAE JIHIIE
vyepe3 HASIBHICTH OOHAKOBOTO eJIeMeHTa
«bio», ajie TAKOMk 3 BPAXyBAHHAM 1HIIHAX
haxropiB, TakUX AK MalsKe OJHAKOBA JI0-
ByKMHA 3HAKIB Ta 30ir HepImx II ATH
JiTep mosHaveHb. Ha momaTok, omHl i Tl
JK JTIITEPU 3HAXOIATHCA HA MOYATKY KO-
HOTO 3 IIO3HAYEeHb" .

BitumsasHa cymoBa mpakTUKA He 3a-
BKIM BpPaxXOBy€ HABEIEHHUM IIIAX1T I0 BU-
3HaUeHHd cxokocTl Hass JI3, mio 3acroco-
BYETBCA IMPAKTHUKON CBPOMENCHKOTrO0
coray. Hanpurnan, y Ilocramosi Buioro

* CraTTs ApyKyeThCs B aBTOPCHbKiHM pemakiii. [Ipomosskenus, mouaTor y No 2 3a 2017 p.

" «Furthermore, it must be noted that the finding of a likelihood of confusion in the present case would not
grant the applicant a monopoly on the element ‘bio’, given that the existence of a likelihood of confusion leads
solely to the protection of a certain combination of elements without, however, protecting as such a descrip-
tive element forming part of that combination (see, to that effect, order in Industrias Alen v The Clorox Com-
pany, paragraph 56 above, EU:C:2014:57, paragraph 45 and the case-law cited). 59 Second, it should be
noted that the visual and phonetic similarities between the marks at issue do not arise only from the pres-
ence of the element ‘bio’ in the marks at issue, but also other factors put forward in particular in paragraphs
387 to 39 and 44 above, such as the almost identical length of the signs and the fact that their first five letters
match. In addition, the same letters appear in the initial part of each of those marks» (Judgment Of The
General Court (Ninth Chamber), 10 December 2014, In Case T-605/11, Novartis AG v OHIM - Dr Organic Ltd 10
December 2014 (BIOCEF/ BIOCERT) // EUIPO / Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice
(mara ssepuenss: 01.05.2017)).
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roCHogapchbKOro cyny VYipainm Bifg
14.11.2012 p. mo cmpasi Ne 21/80-59/20
moxo cxoxxocrl mosuauenb XOHIPOK-
CHUJ i XOHAPACHJI micturhesa Ha-
CTYIIHE TTOSICHEHHST:

«[Tpu mpomy, cymamu IIpaBOMIpHO 3a-
3HAUEHO, IO YAaCTHHA «XOHAPO», II0 €
CKJIAIOBOI YaCTHHOK 000X II03HAYEHD,
OXOIUTH BiJ I'PEKO0-JIATHHCHKOTO TepMi-
Hy chondros — xpsii, 3epHO 1 Mae 3Mi-
CTOBHE HABAHTAKEHHs, II0B A3aHe 3 IIPH-
3HAYEHHSIM JIKApPCBLKHX 3aco01B. XOHJI-
paxcua Ta XOHIPOKCHI — 3aCO0H, IO
3aCTOCOBYIOTEH IIPH IIATOJIOTII OIIOPHO-PY-
XOBOT'O amapary, a came, € XOHIPOIIPOTeK-
TOPHUM, XOHJIPOCTUMYJIIOIOUYNM, pereHe-
pPyoOUYUM, penapaTUBHUM, IPOTHU3AIIANb-
HUM, 3HE0OII0BAJIEHIM 32CO00M.

Bpaxosyrouu, mo yactuHa «XOHIPY €
JIEKCUYHOKI OIHHUIIEK0, 1[0 IIPUTAMAHHA
MEeIWYHIN TepMIHOJIOTII, a He (aHTa31i-
HUM eJIEMEHTOM, I0 OyB BHUTagaHUM IIO-
3WBaveM B SKOCTI HA3BU MEIUYHOIO IIpe-
mapary, TO BUKOPHUCTAHHS Iiel YACTUHU y
HAa3Bl MeIUYHOIO IIperapary iHIIIMA BH-
POOHHMKAMM JIIKIB HEe MOKe BBAMKATHCS 3a-
O3WMYEHHSIM.

3rigHo 3 BHCHOBKOM eKCIIepTa eJle-
MEHT «XOHJP» € 3araJIbHOBKUBAHUM Tep-
MIiHOM BimgHOCHO ToBapiB 5 riacy MKTII,
IIOI0 AKUX 3apeecTPoBaHO 3Haku. Ilpm
bOMY, B 000X IMO3HAYEHHSAX €JIEMEHT
«XOHIpP» € JOMIHYIOUOI CKJIAI0BOI HA3BHU
JIIKapChKOTro 3aco0y»*.

AJse pu BH3HaYeHH] CXOMOCT1 HA3B
XOHIAPOKCHJ i XOHIPACHUII ne
OyJI0O BpaxoBaHO, 1[0 TAKUN CJIA0KUM eJle-
meHT gk «XOHJ[P» zaiimae mmosioBuHy J0-
BYKMHH II03HAUYeHb (5 JriTep), IpH IEOMY
ix wimmesi gactuuau «CHUJ» ta «CHUJI»
TAKOMK € CXOMKMMHM, IO BILJIMBAE Ha 3a-
raJIbHy OIIIHKY CXOKOCT1 II03HAYEHL 1 BU-
HUKHEHHS IMOBIPHOCTI IX CIUIyTYBAHHI.

B 1mmmit Ilocramosi T'ocrmomapcsroro
cyny Yepaiau Big 07.02.2017 p. HaBOaku
toprosesbHl Mapku MUJIJIPOHAT i
MWJIIPOKAP/I 6ysin Bu3HAHI CXOMKH-
MM HACTLIBKH, IO iX MOKHA CILIyTaTH®,
yepe3 HAABHICTH OJHAKOBOI YaCTUHH
«MUWUJIOAPO», mesBaskaouu Ha Te, IO LI
YACTHUHA IIOXOJUTH Bl TI0Y0I PEYOBHHU
«Menbmonii» (Meldonium), a kiHIeBl 4a-
cruau nosgavens «HAT» ta «KAPJI» Bia-
pisasaoTbes. [Tpu ripomy yacruaa «KAPI»
CIIpUiIMAaeThCA HE JIMIIEe CIIeIlaicTaMu,
ajie 1 IepeciyHuM CHOKHBAYEM, SK BKA-
3IBKA HAa «Ceplie», OT:Ke aCOIaTHBHO BlJI-
CUJIA€E JI0 TIperapaTiB s JIKyBAHHS cep-
JIEeYHNX XBOPOO.

Bomgrouac mnosmauemma ENAP 1
ENAM, 3a gymroo 1. A. Kupnuenko, He €
CXOKMMU HACTLJIBKH, IO IX MOYKHA CILIY-
TatH, ockliabku exeMeHT «EHA» (ENA)
HOXOIUTH BLJ 11040l XIMIYHOI pPEeYOBUHU
«eHasanpmwiy majeat (enalapril) 1 B Ha-
3Bax JIKAPChKMX 3aC00iB HA OCHOBI €Ha-
JIATIPUJIY Ta MOTO MOXITHUX BUKOHYE POJIb
CTeMy, OTyKe € TaK 3BaAHHM «CJIa0KHM»
eJIeMEeHTOM 3HAKa, 10 He MOKe BUKOHY-
BaTU PO3PISHIBHOI PYHKITIT™.

3 TaKUM TBEPOKEHHSM BAMKKO IIOrO-
OUTHCH, OCKLIBKN IO3HAYEHHS BlOpi3-
HSOTBCA JIAIIE OTHICI JIITEpPOIo, CIIBIIA-
IAIOTh y IX IOYATKOBINA YACTHHI Ta MAlOTh
OIHAKOBY moB:xkuHY. IIpu 11boMmy HeoOXif-
HO BPAaxOBYBATH, IO IJIS II€PECIYHOr0
CIIoskMBava ab0 3arajbHOI I'POMAaIChKOCTL
anaveHHs vyactunu «EHA» momxe OyTn He-
BiOMeE.

3.1.4. OnucoBi yacTuHM Bpaxo-
BYIOThCA, AKIIO COOKUBAY 3HAE IxX
3HAYEeHHI

ALPHA D3 ALPHAREN

IIpurian 8. BigHOCHO ceMaHTHYHOIO
HOPIBHAHHS II03HAYEHb, AIleJIaiiiina
pama Big3HAuYWJa, II0 HpodecioHaan 3

*#TTocrarmosa Buimoro rocmogapcebkoro cyny Yipainu Big 14.11.2012 y crpasi Ne 21/80-59/20 // € qunuit mep-
sKaBHHU peecTp cymoBux pimenb. URL: http://www.reyestr.court.gov.ua/Review/27540451 (naTa 3BepHeHH:

01.05.2017).

# TlocranoBa Buroro rocmomapewskoro cyay Yipainu Big 07.02.2017 y cupasi No 910/16297/14 // €aunanit
nepsxaBHUM peectp cymoBux pimensb. URL: http://www.reyestr.court.gov.ua/Review/64590436 (mara 3Bep-

menHa: 01.05.2017).

* Kupuuenko [.A. CymoBa ekcreprrsa 00 €KTIB IHTEJIEKTYyaIbHOI BiiacHocTi. HaBuanpuwmit mocioamk. — K.:

Ta-1 imTes. BiacH. 1 mpasa, 2005. — C.86.
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oxopouu 3xopos’s Jlarsii Ta Jlureu, a
came Jikapil 1 papMalleBTH, 3pPO3yMIIOTh
3HAYEHHS BCIX eJIEMEHTIB, Kl YTBOPIOIOTH
nosuadenHs. Omxe, eeMment «alpha» ciif
po3yMiTH AK OGlOXIMIYHUM TEPMIH, KU
MO3HAYAE TIOJIOMKEHHST (PYHKITIOHAIbHUX
TPYIl B MEKaX MOJIEKYJIH, ejeMeHT «d3»
CJIL PO3YMITH SIK IIOCIHJIAHHS Ha Biramin
D, a enemenTt «Ren» gx Takwuii, 1o moxo-
OUTH Bl AaHIVIIACBKOIO cJioBa «renal
(HupKM)», TOOTO HOB’SA3aHUNA 3 HUPKAMHU.
Amnesnsrmifina paga Takok BBaskae, IO ce-
penHii CIIOKMBAY He Mae TAKUM ke pi-
BeHb 3HAHDL 1 JIOCBIAY B rajysl papMaxo-
JIorii, K (paxiBill B rajiy3l OXOPOHHU 3I0-
poB’sa. Orixe, cepemHill JaTBIMCBKUI Ta
JINTOBCHKUH CITOKUBAY OyIyTh CIpUiMa-
T eixemeHT «alpha» sk mocuiaaHHSA Ha
mepiny OYKBY I'pelbKoro ajadasiTy, a eJe-
MeHT «d3» SIK OmMcoBe IIOCHUJIAHHS HA
dopmy Biraminy D. Emnement «Ren»,
BKJTIOUEHUH y 3asBJIEHUN 3HAK, HE MaTH-
Me HISIKOr0o 3HAYeHHS MJId JaTBIHCHKOL
a00 JTUTOBCHKOI TPOMAJICHKOCTI.

Anensimiiauii paga Tako BBaKae,
o ejieMeHT «alpha» He Oyme cupuiiMaTi-
¢S AK TAKWH, 110 Mae MPAMUN 1 KOHKPeT-
HUM 3B’SI30K 3 (hapMalleBTUIHUMH IIperia-
paramu 1 Oyme cpuiiMaTuCh AK aHTa-
siamin®. Taxuii migxing General Court
BU3HAB IIPABUJILHUM.

3.1.5. Peecrpania MHH pasom i3
dipmMoBuM HalIMEeHYBaHHAM

Bigmosigao 1o MeroguuyHux peKoMeH-
mamii BO3 Ta excnepTusn 3asgBKH Ha

51

3HAK JJIS TOBApPIB 1 ITOCJIYT MIKHAPOIHL
"HematenToBaul massu (MHH) moxyTs
BUKOPHUCTOBYBATHUCH SK HA3BA JIIKAPCHKO-
ro 3aco0y, aJie JIMIle 3 BUPI3HSJIBHOI Ya-
CTHHOI0, HATIPUKJIAL 3 JOJaBAHHSIM CBOTO
dipmoBoro HaiMeHyBaHHS.

INN (International Nonproprietary
Names for pharmaceutical substances) —
Miskmaponui HermaTeHToBaHI (HelpuBAaT-
H1) Ha3BHU (hapMAalleBTUYHUX PEYOBHH 200
aKTUBHHUX (papMareBTUYHUX KOMIIOHEH-
TiB € 3araJbHOBHU3HAHOI0 CYCHIIJIbHOIO
BJIACHICTH 1 BUKOPUCTOBYIOTHCS SIK POIOB1
HA3BY IIEBHUX (papMAaIleBTUYHUX CyOCTAH-
miti. Takl HasBu He MOMKYTH OyTH 3ape-
€CTPOBAHI STK TOPTOBEJbHI MapKHU, aje JI0-
IIyCKAEThCSI 1X BUKOPUCTAHHS Y TTOETHAHHL
13 cBOIMU (PIpMOBMMY HAMMEHYBAHHSIMHU.

Hampurman, MIPAMICTHWH-JIAP-
HUIIA, ®JIYKOHAI3OJI-JTIAPHUIIA
(Bupoouur AT «@apmarieBTuvyHa gipma
«Tapuaunia»), AITO-OJIVKOHA3OJI (Bu-
pobouuk «Apotex Inc.», Kamanma), JJUK-
JIO®OEHAK-3JIOPOB’A (Bupoouur TOB
«DapmanesTuuHa  KoMIaHis  «3mgo-
POB’s1»)™,

Ot:xe, ipu mopiBusHHI HasB JI3 axi
MicTaTh y cBoemy ckyaami MHH uweobxigHO
BpaxoByBaTH, 110 cama MHH wmosxe Buko-
PHUCTOBYBATHUCH OYIb-IKUM BHPOOHUKOM
Ta OpY HASBHOCTI 1HIIKX BIAMITHUX eJIe-
MeHTIB (BKa31BKa HA KOHKPETHOI'O BUPOO-
HUKA), TAKl HA3BH HE MOMKYTh OyTH BH-
3HAHI CXOKMMH HACTLIBKH, IO IX MOKHA
CILIYTaTH.

«Regarding the conceptual comparison of the signs, the Board of Appeal began by noting that the health
professionals of Latvia and Lithuania, namely doctors and pharmacists, will understand all of the elements
forming the signs in question. Thus, the element ‘alpha’ will be understood as a biochemical term designat-
ing the position of functional groups within molecules, the element ‘d3’ will be understood as a reference to
Vitamin D, and the element ‘ren’ will be understood as coming from the English word ‘renal’, that is, related
to the kidney. The Board of Appeal then considered that the average consumer did not have the same level of
knowledge and expertise in pharmacology as health professionals. According to the Board of Appeal, average
Latvian and Lithuanian consumers will recognise the element ‘alpha’ as a reference to the first letter of the
Greek alphabet and the element ‘d3’ as a descriptive reference to a form of Vitamin D. The element ‘ren’ in-
cluded in the mark applied for will have no meaning for the Latvian or Lithuanian public. 98 The Board of
Appeal also considered that the element ‘alpha’ will not be perceived as having any direct and specific link
with the pharmaceutical preparations in question and will be deemed fanciful. It concluded that there was a
certain degree of conceptual similarity between the signs in question» (Judgment Of The General Court
(Ninth Chamber), 26 January 2017, In Case T-88/16, Opko Ireland Global Holdings Ltd v (EUIPO) - Teva
Pharmaceutical Industries Ltd (ALPHA D3 / ALPHAREN) // EUIPO / Practice/ URL:
https://euipo.europa.eu/ohimportal/en/practice (mara ssepuenus: 01.05.2017)).

 MeToauuHl peKOMeHIAIIi] 3 OKPEMUX [IUTAHB IIPOBEIEHHS eKCIEPTU3U 3asiBKY HA 3HAK JJIsS TOBAPIB 1 IIOCIIyT,
omy0JrikoBaHi Ha caiTi JepixaBHOro miampueMcTBa «YKpalHChKUM 1HCTUTYT IIPOMHCIIOBOI BJIacHocT», 2014, —
C.96. URL: http://www.uipv.org/ua/metod_vid.html (zara sBepuenns 01.05.2017).
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3.1.6. CuapHi Ta momiHylOUi eie-
MEHTH

ITosuauenus, sapeecTpoBaHe IJIsSI TO-
BapiB 5 knacy MKTII «papmaieBruani
mperaparm», KpiM BiiacHe Hassu JI3
MOK€e MICTHUTH OyIb-sKl 1HIII T0ZaTKOB1
CJIOBECHI Ta 300paskyBaJsIbHI eJIeMEeHTH.
Axmo mocmimyKyeThbesa CJIOBECHE II03HAa-
YeHHd, BUILIAIOTEH CAJIbHI Ta cJIa0Kl eje-
MEHTH, AKII0 KOMOIHOBaHE — JOMIHYIOUl
€JIeMEeHTH.

Ilpu Bu3HauveH] CXO0KOCTI TAKUX IIO-
3HAYeHb, CJ1J BPaXOBYBATH, IO I'OJIOB-
HUM 1 JOMIHYHOUYUM eJIEeMEHTOM OyIb-
SIKOTO JIIKAPCHKOTro 3acoly e foro Ha3Ba,
OCKIJTBKM caMe BOHA BUCTYIIa€e 1MeHTudi-
ratopom JI3 i came ii mepemawTh IIpu
YCHUX CITOBIIIEHHAX Ta IPY BUIIUCYBAHHI
perierra.

Jiss mpurIazy MOKHA HaBECTH Bl
CIIPABH, B AKUX CYIU IIPUMIILIN I0 PI3HUX
BHCHOBKIB IIOJ0 CHJIBHUX TA JOMIHYIOUHX
eJIeMeHTIB no3HaveHs (qus. Puc 1).

3rigao 3 BucHOBKOM ITOBTOPHOI Cy10-
BOI EKCIIEPTH3HU, 3 AKOI IIOTOIMKYEThCS
Cy[I, TOMIHYIOUMM CJIOBECHUM €JIEMEHTOM
nosuauenHda «Ileuaesckmit BAJIMJOJI —
HOBEIW, ¢ caoBo «BAJIMJOJI». Ile mo-
SICHIOETBCSI THM, III0 BlH € IMEHHHKOM, TOJI1
SK 1HII CJIOBECHI €JIeMEHTH — IIPUKMET-

Banugon
Validolum

Puc. 1. Ilpukrnadu mopeosesibHux MapoK

HUKaMu (TOOTO, CJIOBAMM, IO OIIMCYIOTH
IpeaMeT), a TAKOXK THUM, 110 cJ0oBO «BA-
JINJOJI» e Ha3BOW0O JIKApPCHKOro 3acody 1
OYEBHUIHO B IIEPIIY YEPT'y IPUTSICYE yBATY
CIIOJKUBaYA TIPU 03HANOMJIIEHH] 3 HEe™,

Ilosnavennst Oyau BH3HAHI CXOKAMU
HACTLIBKH, IO IX MOYKHA CILIyTATH.

Toprosenpui wmapru «BAJINJIOJI-
JIVIAJD» ta « BAJIMIOJI» He Oynu BU-
3HAHI CXOKHMMHU HACTUIBKH, IO IX MOMKHA
crutytatu, a cyioso «JIVI'AJI», sa BucHOB-
KOM CyHOBOI €KCIePTH3H, 3 SKOI IIOTO-
IUBCA CYI, 3aiiMae JOMIHYIOUe ITO0JIOKEH-
Hs B 300paskeHH] 3HAKA JJIS TOBAPIB 1 1o-
cayr «BAJITUJTOJI-JIVT AJI»™.

IIpore, Ha3BOW JIIKApPCBKOTO 3aco0y €
cJ10BO «BaJsmmo» 1 okpemMo BiJ HBOTO eJie-
MeHT «JIyrasm» He 3aCTOCOBYETHCS TIPU 3a-
MOBJIEHH] YM BHUIIMCYBAHHI JIKAapPCHKOTO
3aco0y 11 foro imeHTHIKAIl daxiBiieM
Yy CIIOKMBAvYeM B amTelll. Taxosx HasBa
«Banumom» He € BUAOBOI HA3BOIO Ta HE
BimHOcuThesa o MHH.

Taxum YMHOM, IIPU BU3HAYEHHI CXOKO-
CTl HA3B JIIKAPCHKUX 3aC001B HEOOX1THO
BPAxXOBYBATH IX (PyHKIIOHAJIPHE IPU3HA-
YeHHA Ta CIIocodu crBopeHHd (Hassu JI3 e
BUTQJAHUMU HA3BAMM), 30KPEMA, IIIJITXOM:

* OCHOBOCKJIAJAHHS, 3 BUKOPUCTAHHSIM

3araJIbHUX T'PYIIOBUX CRJIAMIB (cTe-

evaeborws
B A10.1 - HOBBIA ,,\‘
W

AAMAQA-AVTAA

% Pimenns rocmogapcbkoro cyay M. Kuesa Big 14.10.09 y cupasi Ne 12/342 // € qunmnit nepsxaBHUN peecTp Cy-
nosux pimensb. URL: http://www.reyestr.court.gov.ua/Review/5069727 (mara ssepuenus: 01.05.2017).

*[TocramoBa Buimoro rocrmomapebkoro cyay Yipainu Bix 17.10.2008 v cupasi Ne 20/677 // €qunnit nepaxas-
Huil peectp cymoux pimenb. URL: http://www.reyestr.court.gov.ua/Review/2156018 (maTta 3BepHeHH:

01.05.2017).
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MiB), IKl MOKYTH ITOXOIHTH BIJ X1-
miugoro ckiany JI3 abo mpodiaro
#oro mii;

ecydikcarrii, 3 BUKOPUCTAHHAM CyiK-

ciB -0JI, -WJI, -OH, -1H, -WUH, -HM, -ap
TOIIIO;

* CKOPOYEHHS CJIIB, HAIIPUKJIAI CKOPO-
YeHHS BIJ XIMIYHOI HAa3BU CIOJIYKH;
e3ano3uyeHsa MHH i3 momaBammam
BIIMITHUX €JIEMEHTIB, 30KpeMa KoMep-
mitHOro (hipMOBOro) HAMMEHYBAHHS.

Hasasuicts y mHasBax JI3 cxomxux omm-
COBMX YHM ACOLIATHBHHUX €JIEMEHTIB, AKl
BKA3yIOThb Ha CKJIAM, M0 UM IpHU3HAYEH-
HS JIKapChbKOro 3aco0y, He 3aBROU IIPHU-
3BOOUTE JI0 CXOKOCT1 II03HAYEHDL HACTL/Ib-
KM, 10 IX MOKHA CIUIyTaTh. lIpo mpmcyr-
HICTHL y IIO3HAYEHHI YacTO BKUBAHUX
€JIeMEHTIB MOYKe CBIIUUTH BUKOPUCTAHHS
HA PUHKY IHIINX HA3B 3 TAKUMHU K CXO-
skuMU ejiemenTaMu. [Ipu 1iboMmy Taxki este-
MeHTH IIOBUHHI BUKJIMKATHU acolllallil He
JIWIIIE JIJIsI CIIEINAJIICTIB B TaJIy3l OXOPOHH
3II0pOB’d, aJie M JJIs IePeciuHOro CIIOMKM-
Baua. IlosHavyeHHda HDOBMHHI po3risana-
THCH B I[JIOMY 3 ypaxXyBaHHSM BCiX CXO-
JKUX Ta PO3OLKHUX €JIeMEHTIB.

Jlyst cmoskmBadYiB, iK1 HE PO3yMIOTh
3HAYEHHS CKJIAJ0BUX YACTHH HA3BU dap-
MAIleBTUYHUX IIPeraparTiB 1 AKl CIIpui-
MaTh IX gk (aHTa31iHl II03HAYEHH,
(hoHeTHUHA PO3OLKHICTE IIO3HAYEHD OyIe
BUKJHKATHA PI3HI acoIflalii Iogo HUX 1
HABIAKH.

3.2. Phonetic comparison (Busua-
qeHHs (POHETUIHOI CXO0KOCTI)

Bigmosigao 1o MeroguuHux peKoMeH-

HUX T03HAYEeHb BPAXOBYIOTHCA (DOHETUY-
Hl O3HAKH, IJIS BiIoOpaskeHHS SKUX B
EKCIIePTHUX BUCHOBKAX YaCTO CKJIATAIOTH
TAOJINII OPIBHAHD, A€ HABIPOTH KOMKHOI
O03HAKHU IIPOCTABJISAIOTH 3HAKU +/- 1 B 3a-
JIEYKHOCT] BIJT KLJIBKOCTI 30ITIB UM PO301K-
HOCTEH IIPUXOIATH 10 BHCHOBKY IIPO CXO-
s&lcTh ab0 posbiskHicTh. IIpore doHeTHY-
HA CXOKICTH CJIOBECHUX II03HAYEHb He
3aJIEKUTH Bl KIJIBKOCTI BCTAHOBJIEHUX
CXOKHX O3HAK Yepes Te, IO «03HaKH (...)
MOKYTh BPAXOBYBATHCH K KOYKHA OKpe-
MO, TaK 1 B CyKYITHOCTI».

Ilpu BuaHAYeHH] (POHETUUHOI CXOKO-
CT1 HeoOX1THO JAaTH OLIIHKY BCIM 30iraM Ta
PO301KHOCTAM 03HAK. Po3ryiigHemo mmpu-

KJIQH.
CAVIT [CA-VIT]
CANTAVIT [CAN-TA-VIT]

IIpuraan 9. DoHerryuro, 3asIBIeHA TOP-
roBeJIbHA MapKa JOBINA, HIK IIOIEPeIHs,
BOHA CKJIAJAETHCA 3 TPHOX CKJIAMIB, TOOL AK
nomepesHs Mae aBa. TaKok IIo3HAYeHHS
BIAPISHAIOTLCSA 34 IIEPIIMM CKJIAI0M, a
OTKe, AK BCTAHOBJIEHO TOJIOBHUM IIPABH-
JIOM, 3BYKH Ha IIOYATKY CJIOBECHUX ITO3HA-
YeHb MAaIOTh 0COOJIMBE 3HAUYEHHS B CHJILY
01JTBIIIOTO BILIMBY Ha CIOMKUBAYA™.

KOPMEHTO/JI [KOP-MEH-T’OJI]

KOPBAJIMEHT?* [KOP-BAJI-M’EHT]

Ilpurkaan 10. @oHernuHo 30iraernbes
nunre nepmuit ckaan « KOP», imnm gea
igpisusioTbesas «MEH»-«BAJI», «TOJI»-
«MEHT», mpu mpoMy HaroJsoc majmae Ha
KIHIIeBY YaCTUHY HO3HAYEHb, Kl B1IpP13-
HAIOTHCA.

XOHAPORKCHJ [XOH-IPO-KCHUI]

XOHJAPACUJT® [XOH-IPA-CHIJI]

Jaiii Opy BU3HAYEHH] CXOKOCTL CJIOBEC-

» MeToauuHl peKOMEHIAI] 3 OKPEMUX [IUTAHDb IIPOBEEHHs eKCIePTU3N 3asiBKU HA 3HAK JIJISI TOBAPIB 1 MO-
cJIyT, oIy0JIiKoBaHI Ha cauTi [epsxaBHoro miampreMcrBa «YKpalHCHKUM 1HCTUTYT IPOMUCIIOBOL BJIACHOCTI»,
2014. — C. 112. URL: http://www.uipv.org/ua/metod_vid.html (mara sBeprennsa 01.05.2017).

* «Thus, aurally, the contested mark is longer than the earlier trade mark, it is made of three syllables
whereas the earlier possesses two and the marks in dispute also differ in the initial sound. Furthermore, as a
general rule, the sounds at the beginning of a word mark are of special importance by virtue of the greater
impact on the hearer» (Decision of the Fifth Board of Appeal of 8 September 2014, in Case R 1679/2013-5,
S.C. BIOFARM S.A. v AXPHARM Sp. z o.0. (cantavit / CAVIT) // EUIPO / Practice/ URL:
https://euipo.europa.eu/ohimportal/en/practice (mara ssepuenns: 01.05.2017)).

" TTocranoBa KuiBcbkoro amessiiiitHoro rocmogapeskoro cyay Bim 28.01.2017 y cupasi Ne 910/5552/13 // €nu-
HUU Jep:kaBHUU peecTp cymoBux pimenb. URL: http:/www.reyestr.court.gov.ua/Review/36877158 (mara
3sepHenHs: 01.05.2017).

% [Tocranosa Bumoro rocmmogapcebkoro cymy Yipainu Big 14.11.2012 y cupasi Ne 21/80-59/20 // € qunuit mep-
sKaBHHH peecTp cymoBux pimenb. URL: http://www.reyestr.court.gov.ua/Review/27540451 (naTa 3BepHeHH:
01.05.2017).
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Ilpurman 11. IlosHavyeHHsa MaiOTh Of-
HAKOBY KLIBKICTH CKJIAJIB, (POHETHYHO
TOTOKHUN — TEePIIAil CKJIa[], CXOMK1 —
npyrui#t 1 Tperi#i. Ilpum BuMOB1 ciioBa
«XOHIOIPOKCHUy, sByk [0] B cepemHiit
YaCTHUHI MOKe IIePEXOIUTH y 3BYK Cepe/l-
HiZ Mk [o] u [a]. Kinmesuit Harosomre-
HUH CKJIAJ IIO3HAYEHD € CXOMKHUM 3 OIJISIY
Ha HAABHICTH OJHAKOI IIPUTOJIOCHOI [c]
nepen rogocHomwo [u] «KC U I»-»C HAJI».

Taxum umHOM, IIPYU OINHITN (POHETHYHIX
O3HAK IOPIBHIOBAHUX HA3B JIKAPCHKUX 3a-
co01B HEeOOX1JHO BPaxOBYBATH, IO 3a3BHU-
vall Ha3BU € BUTAJAHUMH, 1 CIIOMKHABAY
cripuiiMae ix K Hablp OKpeMuX 3BYKIB, K1
PpOS3TAIIOBaHl B IEBHIM IIOCIII0BHOCTI. Bu-
pimmasibHe 3HAYEHHS IIPU BCTAHOBJIEHHI
orermumoi cxoxxocti Ha3B JI3 MaoTh TaKl
O3HAKH SK HAT0JIOC (SKIIO HATOJIOIICHUM €
CKJIAJ, 110 BIAPISHAETHCS, [IOSHAYCHHS B IIi-
JIOMY MOKYTHb BIIPISHATHCH 34 (POHETHY-
HUM KPUTEPIEM), KIJIBKICTD Ta PO3TaIyBaH-
HA 30LKHUX CKJIQIIB TA JOBKUHA CJI0BA.

DQoHeTHYHUHN ACIEKT Mae BaKJINBe
3HAYEHHS ITPU HOPIBHSIHHI HA3B JIIKAPCh-
KHX 3aco0lB uepes IX yCHE CIIOBIIIEHHSI,
HATIPUKJIAJ IIPU perJIaMmi o pajio (Jruire
st 6e3perenTypHux GapMaleBTHIHNUX
mpenapariB) 1 yCHOT0 3aMOBJIEHHS TIpera-
paTy B aIrrerr.

3.3. Visual comparison (Busua-
YeHHd rpagidHOl CX0KO0CTI)

IIpu BuaHaueHH1 rpadiuyHOl CXOKOCTI
HoTPiOHO BpaxoByBaTHU OCOOJIMBOCTI pea-
mizamii ToBapiB 5 kiaacy MKTII ma

PHUHKY, 0COOJIMBO PEIEeNTyPHHUX JIIKAPCh-
KHUX 3aco0iB.

3okpeMa, C€BpPOIENCHKNAI CYI 3arajib-
Hol mopucauiimii (European General
Court) y crpagi T-169/14 marosorrye:

«110m0 papMAalleBTUYHMX IIpeIlaparis,
JOCTYITHUX JIHUIE 38 MEIUYHUM pellel-
TOM, CJIJT 3a3HAYUTH, 1[0, OCKLIILKH TOPIO-
BeJIbHA MapKa IUX [IperapaTiB HAITUCaHAa
HA PeIeNT] JIKaps, CIHOKUBAY 000B I3KO0-
BO CTUKAEThCA 3 il BI3yaJIbHUM IIPEICTaB-
JIEHHSAM Tepe] 3aMOBJICHHSAM, B TeSIKUX
BHUIIQIKAX B yCHIN opmi y dapmalieBra.
Takum ymHOM, HEOOX1THO BpaxoByBaTH,
o0 HasBa hapMalleBTUYHOIO IIpenapary,
SIK TIpaBwWJIo, Oy/ie IIpeMeToM Bi3yaJIbHO-
ro orJIsiIy 3 OOKy CIIOsKMBaYa JI0 MOro Iro-
KYITKH, KOJIM CIEIaJICT IPeIsIBUB HOMY
HA3By [IpU IPHU3HAYEHHI JIIKAPCHKOro 3a-
coby. Kpim Toro, iHmr OespelrienTypHi
mpemnaparH, SK IPaBUJIO, HOCTYITHI HIPH
caMoo0CJIyrOBYBaHHI, B pe3yJIbTaTl Y0ro
CITO3KMBAY, TIEPII 34 BCE, IMTOBXHETHCT 3
BI3yaJIbHUM IIPEICTABJICHHAM ITUX TOBA-
piB 1 Oyde po3rJIsAmaTH ixX Ha Il OCHOBI,
HABITH AKINO BiH 3BEPTAETHCS 34 YCHUMU
peKoMeHgamiaMu IIpodpecioHasia, IIepIi
HIK 3POOHTH CBOIO IIOKYIIKY.

Omre, Xoua (POHETHUYHA CXOMKICTH MIMK
O3HAYEeHHSIMU, 0Oe3CyMHIBHO, I'pae 1CTOoT-
HY pPOJIb B CHJIy YMOB, III0 PEryJIIOITH
npunbaHHS TAKUX TOBAPIB, el ACIIEKT
He MOJKe PO3TJISAIATHUCS SIK TOJIOBHUM a00
HaWBaKJIMBIMIUK y MOPIBHAHHI 3 Bi3y-
AJIBHOIO CXOIKICTION™.

» Consequently, as regards, first of all, pharmaceutical preparations available only on medical prescription, it
should be observed that, since the trade mark of those preparations is written on a prescription by the prescrib-
ing doctor, the consumer is necessarily confronted with a visual representation of that mark before ordering
them, in some circumstances orally, from a pharmacist.

In any event, account should be taken of the generally high level of attention of the consumer with regard to
pharmaceutical preparations, independently of whether or not they are issued with a medical prescription. Thus,
as OHIM indeed noted at the hearing, it must be assumed that a pharmaceutical preparation will generally be
the subject, before its purchase, of a visual inspection on the part of the consumer when the professional from
whom he ordered that product presents it to him.

In addition, the remainder of the goods at issue are generally available on a self-service basis, with the result
that the consumer is likely to have, first of all, a visual representation of those goods and examine them on that
basis, even if he also has recourse to the oral recommendations of a professional before making his purchase.
Consequently, although the aural similarity between the marks at issue undeniably plays a significant role
owing to the conditions governing the purchase of some of the goods at issue, that role cannot be regarded as
overriding that of the visual similarity» (Judgment Of The General Court (Eighth Chamber), 13 May 2015, In
Case T-169/14, Ferring BV v OHIM- Kora Corp. Ltd (Koragel / CHORAGON) // EUIPO / Practice/ URL:
https://euipo.europa.ew/ohimportal/en/practice (mara ssepuenns: 01.05.2017)).
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IToTpiOHO Takok 3a3HAYUTH, IO 34-
3puvai Hassu JI3 peecTpyrOThCA SAK TOp-
rOBeJIbHI MapKH OJIisI TOBAplB 5 Kiacy
MKTII «dapmalieBTUUHI IIpermapaTm»,
CTAHIAPTHUM IIPUQPTOM, 3aTOJIOBHUMU
JiTepamMu, KUPUJIUIIEI0 Ta JIATUHHIIEI Y
JopHO-01JIoMy BHKOHAHHI. IlopiBHIOIOYN
rakl Hassu JI3 3 BpaxyBaHHAM rpadiu-
HUX O3HAK, BUKJIAJeHNX y MeTomuuaHux
pexoMeHIaIiax”, BOHU OyOyTh BHU3HAHIL
CXOKHMMU Yepe3 OOHAKOBUM CTAHIAPTHUMN
BUI mpudTy, rpadivyHe BIATBOPEHHS 3
ypaxyBaHHAM XapakTepy JiTep — 3aro-
JIOBHI JIITE€PH, PO3TAIIYBAHHS JIITEP II0-
CJIIOBHO B PSJIOK OFHA 34 OIHOI0, ayida-
BITOM Ta KOJIBOPOM BUKOHAHHSI.

IIpaxTrra €BpoOmEcHKOT0 COM3y BUPO-
Omia IHINMWHM HIAX1J OJIS BCTAHOBJICHHS
rpadivyHOl CXO0MKOCT1 CJIOBECHHX IIO3HA-
YeHb, 34 AKUM Bi3yaJibHE IIOPIBHSIHHS 3a-
CHOBAHEe Ha aHAaJI3]1 KLJIBKOCTIL 1 IIOCJIIIOB-
HOCTI JIITep/CUMBOJIIB, IIOJIOKEHH] 301KHIX
JIITep/CUMBOJIIB, KIJIBKOCTI CJIIB 1 3 Bpaxy-
BAHHAM CTPYKTYPHU IIO3HAYEHB B IILJIOMY
(HATIPUKJIAJT, KOJIM CJIOBECHI eJIEMEeHTH IIH-
IIIyTHCA PO3OLIBEHO a00 dyepes medic).

3okpema, y KepiBHuIITBI 3 excrepru-
3u ToproBesibHEX Mapok €C «Double
identity and likelihood of confusion.
Comparison of signs» MICTUTBCST HACTYII-
He IIOACHEHHS II0A0 IIOPIBHAHHSI KOMOI-
HOBAHUX 1 CJIOBECHUX IO3HAYEHD:

«Kosu 300paskyBaibHI MO3HAYEHHS 31
cI0BeCHUMH ejieMeHTaMu (KOMOIHOBaHl

HO3HAYEHHs) IIOPIBHIOITL 31 CJIOBECHU-
MU TO3HAYEHHSAM Bi3yasibHO, Mae 3Ha-
YeHHS Te, YU IOIIJISI0Th BOHU 3HAYHY
KLIBKICTE JIITEP, II0 3HAXOASITHECI B TOMY
JK TIOPSIIKY 1 UM € CJIOBECHUM eJIeMEeHT y
300paKyBaJIbHOMY ITO3HAYEHHI CTHJII130-
BaHuM. CX0KICTh MOYKHA 3HAMWTH, HEe3Ba-
JKAOYM HA Te, IO JIITepu rpadivyuo
HpeacTaBJieHl B pI3HHUX IMIpuUdTax, Kyp-
CHUBOM a00 JKUPHUM MIPUPTOM, ¥ BEPXHb-
oMy ab0 HUKHBOMY PEricTpl 4u B KOJILO-
pi. B mpuHIMIi, KoM OIHI I Tl 3K JIITEPH
300paskeHl B TIH e IIOCJIIJOBHOCTI, OyIh-
SAK1 3MIHM B CTHWJII3allil IMOBUHHI OyTH
3HAYHUMU, 1100 3HAWTH Bi3yasbHY BIiJ-
MIHHICTB»®.

3HavYeHHs BI3yaJIbHOTO ACIIEKTY IPU
BU3HAYEHHI cxoskocTl Ha3e JI3 Ta osma-
KM, Ha OiJCTaBl AKHUX BCTAHOBJIIETHCS
rpadgivyHa CXOKICTh PO3IrJISHEMO Ha IIPH-
KJIaIax.

CHORAGON KORAGEL

Ilpuxnan 12. HeobximHo 3a3HaumnTy,
1[0 IIOYATKOBA YACTHHA IIOMEepPeTHbOL
MAapKH, 10 3HAXOIUTHCA Hepes 1MeHTHY-
HOI0 IIEHTPAJbHOI YaCTHUHOIO, «oragy,
CKJIQIAETHCS 3 JBOX JIITEp «c» 1 «h», v Toi
4yac AK B 3asIBJIEHOMY II03HAYEHHI1 Mi-
cTUTHCS autie ogHa jgitepa «k». Jlami, He-
00X1THO BIA3HAYMUTH, IO, IIPU 3arajbHO-
My BI3yaJIbHOMY BPA’KeHH1, BIAMIHHICTH
Mix jgitepamu «k» 1 «h» mepeBaskae Han
IX 3araJbHUMU eJIeMEeHTaMH 1, TUM OlJIb-
1re, 10 He ICHYE KOMHUX CHLIBHUX eJje-

% Bigmosimao mo MeToguunux pekomenmaii (1. 11.1.8) «gigyanvha (epagiura) cxoxncicms 6USHAUAEMBC HA
nidcmasi, 30Kpema, HACMYNHUX 03HAK: 3A2AJIbHe 30p06e 8PANCeHHs, 8U0 wpugdmy, epaghiuHe 810meoperHHs
(HanucarHs) 3 YPaxy8aHHAM xapaKmepy 6yke (Hanpukiad, OpyKapcvkl abo RUCbMO8L, 3020710811 ab0 PAOKO-
81); poamauLy8arnHs 0yKe no 810HOWEHHI0 00HA 00 00HOL (HANPUKIA0, NOCII008HE, HAKJIAOCHHS 00HIEL OYK8U
Ha THULY NOBHICMIO ab0 Yacm K080 Mowo); angasim, OyK8aMlU SK020 HANUCAHO CJI080; KOJILD ab0 NOEOHAH-
HA Koswopie» (MeTomuduHl peKoMeHIAINl 3 OKPeMUX ITUTAHDb IIPOBEIEHHS eKCIIePTU3N 3asBKU Ha 3HAK JJIS
TOBapiB 1 moCJIyT, omydsIikoBaHl Ha caiti Jlep:kaBHOrO miAIpreMcTBa «YKPAIHCHKUI 1HCTATYT IIPOMUCIIOBOI
Baacuoct, 2014. — C. 114. URL: http://www.uipv.org/ua/metod_vid.html (nara ssepuenns 01.05.2017)).

8 “For word marks, the visual comparison is based on an analysis of the number and sequence of the let-
ters/characters, the position of the coinciding letters/characters, the number of words and the structure of
the signs (e.g. whether word elements are separated or hyphenated).

When figurative marks with word elements and word marks are compared visually, what matters is
whether the signs share a significant number of letters in the same position and whether the word element in
the figurative sign is highly stylised. Similarity may be found despite the fact that the letters are graphically
portrayed in different typefaces, in italics or bold, in upper or lower case or in colour. In principle, when the
same letters are depicted in the same sequence, any variation in stylisation has to be high in order to find vi-
sual dissimilarity» (Guidelines for Examination of European Union Trade Marks. Double Identity and
Likelihood of Confusion: Comparison Of Signs. Page 27-28 // EUIPO / Practice/ URL:
https://euipo.europa.eu/ohimportal/en/practice (mata 3Beprenss: 01.05.2017)).
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MEHTIB Mix JiTepamu «k» 1 «e». 3aranbpue
Bl3yaJIbHE BpaskeHHs Oye e OLIbII pi3-
HUM BHACJIIJOK TOTO, II[0 CIIOMKMBAY He
Oyme IepexoIuTH OO0 AHAJI3Y IIMX PI3HUX
meTaJiei.

Ilo-npyre, moswadeHHsT He OYyIyTb
CHPUMMATHCH HIMEIIbKOMOBHUM CIIOMKH-
BaueM SK [BAa BAplaHTH HANNUCAHHS OI-
HOIO 1 TOTO 3K CJIOBA, 3 BpaxyBaHHAM 3a-
KIHYeHDb IIAX JBOX IIO3HAYEHD, «on» 3 Of-
HOro OOKY, 1 «el» 3 1HIIOro, K1 He MalTh
colurbHEX eneMeHTiB. OTike, mmapajiesnsb,
110 IPOBOJUTE 3AABHUK MIK IIMMHU II03HA-
YeHHAMH 1 HepIIMMHI YaCTUHAMHU, AKI MO-
JKYTh, HIMEIILKOI MOBOIO, OOHAKOBO IIOUH-
HaTuck 3 «k» uu «ch» € HemoOpeUuHOw0.

TakuM YMHOM, PO3YMHO IPHILYCTUTH,
1[0 HEUYITKe 3allaM STOBYBAHHS II03HA-
YeHL HIMEIIbKOMOBHUM CIIOMKHBAYEM, AKI
CHPUMMAIOTH 1X B I[IJIOMY, BIAMIHHICTH
MI%K IIepIIMMH YaCTHHAMH IIHMX II03HAa-
JyeHb OyIyTh IIle O1JIbIlle 3BepTaTH Ha cebe
yBary CIIOKMBa4Ya, OCKIJIBKM BOHH IIiJ-
KpecJieH] BIAMIHHOCTSIMHU MIK IX KIHIIeBH-
MU YaCTHHAMMU.

Tomy HEoOXiITHO IIOrOAUTHCH 3 Amess-
IAHOK Pagolo, IO BI3yaJIbHA CXOMKICTH
O3HAYEHDb € HU3bKOI0®,

BIOCEF BIOCERT

ITpuxman 13. Ilo-nepire, B 11b0My BH-
HagKy, xoua ejeMeHT «blo» € OIMCOBUM
MO0 TOBApiB, MJIA SAKAX 3adaBJIe-
Hi/3apeecTpoBaHl MO3HAYEHH, (paKT 3a-
JHIIaeThess PaKToM, IO CIIAOKHM BlIMIT-

HUN XapakTep eJiIeMeHTa 3HaKa He
000B’3K0BO O3HAYae, II0 BIH He OyIe
OPUMMATHCS JI0 YBaTXW BiJIIOBIITHOI TPO-
MAaJICBKICTIO Yepes II0 HOro MOKHA IIOBHI-
CTIO BUKJIIOYWTH, aJi3Ke 3HAUYEHHS Mae€ 3a-
rajibHe 30poBe BpaskeHHsI. Hespaskaouun
Ha CcJIa0KMi BIOAMITHHUU XapakTep eJie-
MeHTa II03HaueHb «blo», SKHWI € OIMCO-
BHUIM, CKOpIIIle 3a BCe, BIH IIPHUBEPHE yBary
BIJIIOBIAHOI I'POMAJCHLKOCTI dYepes MOoro
JIOBKUHY 1 TIO3UITII0 HA ITOYATKY ITUX II0-
3HAYEHD.

B mipomy Bunmanky sarasgbHM eJleMeHT
«bio» BM3HA4Yae, 3HAYHOIO MIPOIO, 3araJib-
He BpaskeHHs BIJ JBOX IO3HAYEHBb, OC-
KUIBKH SIBJISIE COOOIO IIOJIOBMHY JIITEP IIO-
epeHBOTO ITO3HAYEHHS 1 TPU ChOMHX
JIITep 3asIBJIEHOTO MO3HAYEHHs, 3HAXO-
IUTHCS y IIOYATKOBIN YaCTHHI 1 OLIIBII 1MO-
BIPHO, IIPUBEPHE yBary rpoMaiachbKOCTI.

Ilo-gpyre, BapTo 3a3Ha4YuUTH, IO HE
JIWIITe TIePIr TPH JIITePU MO3HAYEHb, 110
CTAHOBUTH €JIEMEHT «0i0» € OJHAKOBHMHU,
301raroThCsl TAKOK YeTBepTa 1 Ir'saTa JiTe-
pu «o» 1 «e». OTske, AT 13 ceMu JIiTep 3a-
SIBJIGHOTO II0O3HAYEHHS pPO3TAIIOBAHI B
TaKlf caMiil IIOCJIIAOBHOCTI, B SIKIH po3ra-
IIOBAHI IT'SITH 3 IIIECTH JIITeP IOIePEeIHBO-
r0 TMO3HAYEHH. X04Ya OCTAHHI Bl JIiTepH
3aSBJIEHOTO TTO3HAYEHHS «I» 1 «t» BLIpi3-
HSOTBCA BIJ OCTAHHBLOI JiTepu «f» morme-
PEIHBOTO TIO3HAYEHHS, PI3HUILA JIUIIE B
HUX He IIepeBaskae CXOKICTb, KA BUHU-
Kae 4Jepes 1JeHTHUYHICTh MepIIUX II ATH

“«In that regard, first, it should be observed that the first part of the earlier mark which immediately pre-
cedes the identical central part, ‘orag’, is composed of two letters ¢’ and ‘h’, whereas in the mark applied for
it is composed of only one letter, ‘k’. Next, it must be stated that, at a general visual impression level, the dif-
ferences between the letter 'k’ and the letter ‘h’ prevail over their common elements and that, a fortiori, there
is no common element between the letter ‘k’ and the letter ‘c’. The general visual impression will be all the
more different because, as stated in paragraph 59 above, the consumer will not proceed to analyse those var-
tous details.

Secondly, contrary to what the applicant suggests, the signs at issue cannot be considered by German-
speaking consumers to be two variations in spelling of the same word if only because of the endings of those
two signs, ‘on’ on the one hand and ‘el’ on the other, which have no common element. Consequently, the par-
allel which the applicant draws between those signs and first names which may, in German, equally begin
with ‘R’ or with ‘ch’is irrelevant.

Thus, it is reasonable to presume that, far from being diluted in the memory of Germanspeaking con-
sumers, who perceive the signs at issue as a whole, the differences between the first parts of those signs will
hold their attention all the more since they are accentuated by the differences between their final parts.

1t is therefore necessary to uphold the Board of Appeal’s finding that the visual similarity of the signs is low»
(Judgment Of The General Court (Eighth Chamber) 13 May 2015, In Case T-169/14, Ferring BV v OHIM- Kora
Corp. Ltd (Koragel / CHORAGON) // EUIPO / Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice
(mara 3Bepuenust: 01.05.2017)).
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JiTep B IEHTPl ABOX IO3HAYEHb, SIKl €
IysKe CXOKUMH 34 JOBIKHUHOI,
XOHAPOKCHUA XOHIPACWJI*
ITpurman 14. IlosHayeHHS € CXOKUMU
3a BI3yaJIbHUMHU O3HAKaAMM Uepes Ha-
ABHICTH OJHAKOBOI IIOYATKOBOI YACTHUHU
«XOH/JIP» (sxa saiimae ITOJIOBUHY JIITEP
BCHOT'O IIO3HAYEHHS, II' ATh 3 JECSITH JIITep
paHiIe 3apeecTpPOBAHOTO TO3HAYEHHS Ta
II'SITh 3 JIeB’ATH JIITep IN3HIIIe 3apeecTpo-
BAHOTO TTO3HAYEHHS) TA CXOMKHUX 3aKIH-
yeus «CUI» ta « CUJI», ne mitepu «JI»
1 «JI» MoskHa cILTyTaTH ITPU HATIXMCAHHI.
Ax 3asHavasioch, HA3BU JIIKAPCHKHUX
3ac001B 3/1e01IBIITOTO PEECTPYIOTHCA CTaH-
OAPTHUM IIPHQPTOM, 3arOJIOBHHMM JIITE-
pamMu y 4opHO-O110My BHUKOHAHHI. Ilpm
ITbOMY BOHU MOJKYTHb BHUKOPHCTOBYBATHCH
13 3acTocyBaHHSAM OyIb-sik0l hopMHu, Tap-
HITYPH Ta KOJIBOPY MIPUPTY ab0 31 CII0JIy-

3y 300poese

ITankpeaTHH-
310pOBbE

YeHHSM JOJATKOBUX €JIEMEHTIB, a TAKOXK
y CKJIAJIl €TUKETKHU UM YIAKOBKH JIIKAPCh-
KOro 3aco0y.

Omoxe, Ipy BU3HAYEHHI Bi3yaJIbHOI CXO-
JKOCTI HEOOXIJTHO TAKOXK BPaxXOBYBATH H
1HIIT 300paskyBaJIbHI TA CJIOBECHI eJIeMeH-
TH, III0 BXOJATH JI0 CKJIAJy TTOPIBHIOBAHUX
03HAYeHb, SAKIN0 Hassa JI3 3apeectposa-
Ha y CKJIaJl KOMOIHOBAHMX ITO3HAYEHbD.
BasxusuMm haxTopoM € i CIIpUiAHATTS yIIa-
KOBOK JIIKAPCHKUX 3aC001B CIIOKUBAYEM.

Posrianemo BiTumaHsaHy Ta €Bpomeit-
CBbKY TIPAKTHKY IIOJI0 CIIPUMHSTTS YIAKO-
BOK JIIKAPCHKUX 3ac001B Ta poJIb pe3ysibTa-
TiB COITIOJIOTIYHUX OIMUTYBAHb y TaKIi Ka-
Teropii cripas.

ITpurnan 15. Ax 3asuavenHo y pirmesHL
rocuomapcbkoro cyay M. Kuesa (mus. Puc. 2),
eKCIIePTAMM BCTAHOBJIEHO, 1110 ITOPIBHIOBA-
HI YIIAKYBAHHS TOBAPIB € CXOKMMHU BHAC-

Me3sum’

I |

Puc. 2. [Ipurknaou mopeosesibhux Mapok

% «That is the situation in the present case concerning the common element ‘bio’ which determines, to a sig-
nificant extent, the overall impression produced by the two signs. That element represents half the letters of
the earlier mark and three-sevenths of the letters of the mark applied for. In addition, it is located at the be-
ginning of the two signs, the part which is in principle more likely to catch the public’s attention.

Second, it should be pointed out that not only do the first three letters of signs at issue, constituting the ele-
ment ‘bio’, match but so do their fourth and fifth letters, ‘¢’ and ‘e’.

Therefore, five of the seven letters of the mark applied for are in exactly the same order as the sequence
formed by five of the six letters of the earlier mark.

While it is true that the last two letters of the mark applied for, v’ and t’, are different from the last letter of
the earlier mark, f, that difference alone does not counteract the important similarity arising from the fact
that the first five letters at the centre of the two signs, which are very similar length, are identical» (Judgment
Of The General Court (Ninth Chamber), 10 December 2014, In Case T-605/11, Novartis AG v OHIM - Dr
Organic Ltd 10 December 2014 (BIOCEF/ BIOCERT) / EUIPO / Practice/ URL:
https://euipo.europa.eu/ohimportal/en/practice (mara ssepuenss: 01.05.2017)).

% TTocranoBa Buoro rocrmogapeskoro cyny Yipaiau Big 14.11.2012 y cupasi Ne 21/80-59/20 // € qunuit mep-
sKaBHUM peecTp cymoBux pimenb. URL: http:/www.reyestr.court.gov.ua/Review/27540451 (mata 3BepHeHH:
01.05.2017).
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JIITOK BUKOPHUCTAHHS OJHAKOBHUX KOJIBO-
piB, iX HOeTHAHHS, PO3TAIIYBAHHS OKpe-
MHX CJIOBECHHMX Ta 300pasKyBaJIbHUX eJIe-
MEHTIB, a TAKO HASBHOCTI CTHJII30BAHOIO
300paskeHHs JOAChKOro oprany. Hessa-
JKAIOYM HA 3HAYHY CXOYKICTH KOMITOSHUITIH-
HUX €JIeMEHTIB, YIIaKyBAHHS JIKAPCHKUX
3aco0lB B IJIOMY He € cxXOokuMmu. Ilpm
IIOMY, BUKOPUCTAHHS CXOKOr0 300paKy-
BAJILHOTO €JIEMEHTY Y BHUIJIS/I1 CTHUI130Ba-
HOT'0 300paskeHHs JII0ACHKOI0 OpraHy € Bi-
JOMHM 1 [OCHUTH IIOIIMPEHHM, 1 YacTo
3aCTOCOBYEThCA IIpHM 0OPMJIEHHI IU3aii-
HEPCBHKOT0 PIIIeHHsS yIaKyBaHb aHAJIO-
TIYHUX TOBAPIB.

OmHak, ekcepTaMu He HaIaHO BiJIIIo-
BIJl Ha IOCTaBJIeHE IIeped HUM IIHUTAHHS
B YACTHHI BIPOTIIHOCTI CILIyTYBAHHS J0-
cIaimKyBaHuX 00’ekTiB. Ilpm mpomy exc-
HepTH 3a3HAYMJIM, 10 y pasl HaJaHHSI
BIIIIOBIIHHUX BlJoMocTel Ta/abo pesyJib-
TATIB COI[I0JIOTIYHOT'O OIHUTYBAHHSA, SK1
OyIyTh CBIOUYUTH IIPO MMOBIPHICTH CILIY-
TYBAaHHSA TAKMX TOBAPIB CIIOKHUBAYAMU,
IIPOBEIEHHS JTOCTIIMKeHHs 00 IX CILIY-
TYBaHHS OyJle MOMKJIUBUM.

Cyn sasHadae, 110 TPOBEIEHHS COITIO-
JIOTIYHHUX OIINTYBAHBb CIIOMKHUBAYIB, IIPO

EUTM application

K1 3a3Havae y BUCHOBKY €EKCIIEpPT, Vy
IIbOMY BHUHOAAKY, € aJIbTePHATHBOIO IIPU-
3HAYEHOI CyIOM EeKCIIEPTH3UW B YACTHHI
OUTAHHS IIOJ0 BIPOTIOHOCTI CILIyTyBAaH-
Hs JOCTIFKYBAHUX 00 €KTIB Ta Y BUITAIKY
HAABHOCTI TAKWUX ONMUTYBaHb, IoTpeda y
CITeIliaIbHUX 3HAHHSAX EKCIIepTa Ha II0-
CcTaBJIeHEe IIUTAHHs, BTpadae ceHc®.

Ilpurianm 16. AmessaHT cTBepIKyBaB,
o Bukopucrtanusa yrnakyBanusa ASPIRIN
HA PUHKY IIPU3BEJIO 10 PO3MMI3HABAHHS Ta
CIIPUMHATTS TAKOTO yIAKyBAHHS BiIIo-
BIJHOI I'POMAJCHKICTIO B SKOCT1 Heaape-
€CTPOBAHOI TOPTOBEJILHOI MAapKH, IO
HIATBEPIKYBAJIOCH COI[IOJIOTIUHUM OIIH-
TyBaHHs (demoscopic survey) 3 BUCHOB-
KaMU PO HASIBHICTH PeIryTalrii cCJI0BeCHO-
ro suaka «ASPIRIN» ta He#TpaabHOTO
yIakyBaHHsa (qus. Puc. 3)

Omuax maHl COLIOJIOTIYHOrO OIIKTY-
BaHHS He OyJIM B3ATI IO yBATU Yepes Te,
110 TOPTOBEJbHA MapKa CKJIATA€TbCS He
JIWIle 3 HA3BU TA HEUTPAJIHHOTO YIIAKY-
Bauusa (qus. Puc. 4). Kpim Toro, O0yJu Bij-
CYTHI IOKA3¥ TOro, II0 TaKe HeATpasibHe
VIIAKYBAHHS KOJH-HeOYIb BUKOPUCTOBY-
BaJIOCh JJIA TIPOCYBAHHS TOBApy Ha
puuky. Takosx, ToproBesbHA MapKa CKJIa-

Earlier non-registered trade mark

SALOSPIR

Puc. 3. [lopisriosari mopaosesivHi MAPKU

T
LR
-

ASPIRING

Puc. 4. [Ipuknao HetimpasivHo20 ynaKys8aHHsA

% Pimrenus rocmogapcbroro cyay M. Kuesa Big 15.02.2012 y cpasi Ne 20/367 // €nuaunit nepsxaBHUN peecTp
cynoBux pimenb. URL: http://www.reyestr.court.gov.ua/Review/21443720 (nara sBepuenns: 01.05.2017).
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maeTbcd OLIBIIT HIK 3 KOMOIHAII cjioBa
ASPIRIN Ta HeATpaIbHOrO yIaKyBaHHS
Ha SAKOMY BIJCYTHI 300pasKyBaJsbHI eJie-
MEHTH — JIOTOTHII 31 coBoMm «Bayer» Ta
300pasKeHHs IBOX OLIMX Ta0JIeTOK.

V Oynb-aKOMy BUMNAOKY, IK 3a3HAYAE
Anenamizina nanara EUIPO, manux co-
II0JIOTIYHOr0 OIUTYBAHHS HEJOCTATHBLO
IJIS BCTAHOBJICHHS TOrO, IO BIOIIOBIIHA
rPOMAaJChKICTh BU3HAE YHAKYBAHHS SIK
TOPTOBEJILHY MapKy.

OriHKa TaHUX COIIOJIOTYHOIO OIIUTY-
BauHA Anesaimiigoro nanarono EUIPO:

«HaBiTh AKIIO BU3HATH YIAKyBAHHSI
TAKUM, 1[0 MA€ PO3PI3HAIBHY 3JaTHICTD,
He OBEIEeHO CXOKICTh YIaKyBaHb, 3Ba-
JKAI0YM Ha HASIBHICTH PO3PI3HAIBHOTO
eJIeMeHTa, KU BKasye Ha iM'st papma-
mestrnuHol komnanili BAYER.

Kpim Toro, 6yJio BcTaHOBJIEHO, IO JI0-
MIHYIOYl €JIEMEHTH, a caMe Ha3BH apma-
EeBTUYHHUX IIpelrapariB € pI3HUMH, a Ha-
SIBHOCT1 CXOKHX €JIEMEHTIB — KOJBbOPY
BUKOHAHHA YIIAKYBAHHS Ta 300pakeHHS
TabJIeToOK, AKl € 3arajJbHOBKUBAHUMU
IJIST TAKOr0 TOBApy, HEIOCTATHBO MIJIS
BCTAHOBJICHHS CXOKOCTI.

111 BrCHOBKM He MOMKYTH OyTH IIOCTaB-
JIeH1 1] CYMHIB COITIOJIOTIYHUM OIIUTY-
BAHHAM IIOA0 CIPUUHATTA YHAKYBAHHS
SALOSPIR crosxmnBadem. dx mpaBUIbHO
BKA3aB BIAIOBIIAY, HMOBIPHICTH CILJIYTY-
BAHHS € IUTAHHAM IIpaBa, dKe He MOKe

OyTH BCTAHOBJIEHE IIOKA3aHHSIMHU CBIIKIB.
Kpim Toro, yuacHukaM mOKA3aJIM KO0
3asBJIEHOTO TTO3HAYEHHS 13 BKa3iBKOIO HA
Te, IO IIe YIIAKYBAHHS 0E3peIlerTypHoro
(hapmarieBTHUHOTO IIpenapary, SKui mpo-
JTAa€ThCS B allTeKkax. ¥ 3B'A3Ky 3 IUM 3a-
IPOIIOHOBAHE MUTAHHS Irepeadadae, Imo
300paskeHHs BIICUIJIAE 10 IPUCYTHLOIO HA
puHKY mpoaykty. Bepyum mo yBarm Te,
10 3asIBJIeHe TO3HAYEHHS JI0C1 He BHUKO-
PHUCTOBYETHCS HA HIMEIBKOMY PHUHKY,
TaKke IMUTAHHS ABHO CIIOHYKA€ YIYACHUKIB
JIyMaTH IIpo Oe3pelenTypHui dapmalies-
TUYHUYU [Openapar, SKUU BOHU BiKe
3HawoTh. Tomy, 230 3 1060 y4acHHUKIB BlJ-
nosinu 3 ASPIRIN, 11e GlabInii BiACOTOK
BIAmOBLIN «3Hebosrooul (142), TabieTkn
(76), bapmarnesrrusni nmpenaparu (58), 60-
JIe3acIokiiausl Tabsetkn (49), TabiieTkn
BIJI TOJIOBHOTO 00JIi0 (46), IPOTH I'OJIOBHO-
ro 6o (42)», AKl BIOCHJIAIOTHL IO JIi-
KapChbKHUX 3aC001B, IIOB'A3aHUX 3 TEPMI-
HOM «DOeaperentypuui». Takum sxe Ha-
BIIHHUM € IIofaJibllle IIUTAHHS, e
VYaCHUKIB 3amuTagn, YW  BOHU
noB’g3yoTh ynakysaaaa SALOSPIR 3 in-
mumMu papMaleBTUYHUMH [perrapaTamMH,
im0l Mapku abo immoi kommamii. Take
IUTAHHS BiKe Iepeadavae, 1Mo yIaKkyBaH-
HsI MOKe HAraJyBaTH 1HIIHH MPOIYKT,
SIKUI YYaCHUKHU BiKe 3HATH»,

Taxum umHOM, BidyaJabHHE (rpadid-
HUM) acIeKT Mae BaJKJIUBe 3HAUYEHHS IIPU

% «Moreover, the non-registered trade mark consists of more than the mere combination of the word AS-
PIRIN and the neutralized packaging. It shows a prismatic packaging in white and green colour with the
word ASPIRIN written in black, a green circle containing the words BAYER in the top left corner and the
picture of two slightly superimposed white tablets in the bottom right corner. Both figurative elements are
not to be found in the neutralized packaging.

These findings cannot be called into question by the demoscopic survey regarding consumer perception of the
SALOSPIR packaging. As correctly pointed out by the respondent, likelihood of confusion is a question of
law which cannot be established by evidence. Moreover, participants saw a reproduction of the mark applied
for and were told that it showed an over-thecounter pharmaceutical sold in pharmacies. The question there-
fore suggested that the picture referred to an existing product. Given that the mark applied for has not yet
been used on the German market it therefore clearly induced participants to think of over-the-counter phar-
maceuticals they already knew. Consequently, 230 out of 1060 participants answered with ASPIRIN where-
as an even higher proportion answered with painkillers (142), tablets (76), pharmaceuticals (58), analgesic
tablets (49), headache tablets (46), against headache (42)’ which refer to pharmaceuticals associated with the
term ‘overthe-counter’. Equally leading is the follow-up question where participants where asked if they as-
sociated the SALOSPIR packaging with another pharmaceutical, another brand or another company, be-
cause the question implies that the packaging could be reminiscent of another product participants already
know» (Decision of the Fourth Board of Appeal of 17 February 2017, In Case R 2444/2015-4, Bayer Ak-
tiengesellschaft v UNI - PHARMA KLEON TSETIS PHARMACEUTICAL LABORATORIES INDUSTRI-
AL AND COMMERCIAL SA (trading as UNI - PHARMA S.A.) (SALOSPIR 500 mg (fig.) / Aspirin et al.) //
EUIPO / Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice (nara sseprenssa: 01.05.2017)).
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BHU3HAUYeHH] cxoskocTi Has3s JI3 uepes
0COOJIMBOCTI, IIOB’SI3aHl 3 PO3MOBCIOIMKEH-
HaM (IIpomaskeM) JIKApChbKMX 3aco01B,
0COOJIMBO KOJIM BOHHW IIPU3HAYAIOTHCS
JIUIIIEe 34 PEIenTOM JIKaps.

Ockinpku Has3Bu JI3 3asBuuait aB-
JISAIOTH CODOIO OHE CJIOBO, 1 PEECTPYIOTHCSI
K TOPTOBEJIbHI MAPKU CTAHIAPTHUM
mIpuTOM, 3aroJOBHHUMHU JIITEPAMU IIPHU
BH3HAYEHHI rpadluyHol CXOMOCTI HeoOX1I-
HO BpPaxOBYBATH KIJIBKICTH 1 ITOCJIIJIOB-
HICTB JIITep/CUMBOJIIB, TOJIOKEHHS 301K-
HUX JIITeP/CUMBOJIIB, KIJIBKICTh CJIIB Ta
CTPYKTYpy mo3HauveHb (massu JI3 mepe-
BAasKHO CKJIQJAITHCI 3 OJHOTO CJIOBA,
TOMY HASBHICTb Y HA3B1 JBOX PO3IIJIHBHUX
ciaiB abo ciiB, BUKOHAHUX 4depesd medic
MOKe OyTH BHPI3HSAIBHOI 03HAKOI).

4. Global assessment of the likeli-
hood of confusion (3arasnbpHa ominka
iMoBipHOCTI 3mMimyBaHH).

3arayibHa (ry100aJIbHA) OIIIHKA CXOXKO-
CTl Mae IPYHTYBATHUCh HA KOMILIEKCHOMY
aHAJI3] HOPIBHIOBAHUX II03HAYEHb 3 Bpa-
XYBAHHSM B13yaJbHOTO, (POHETUUHOTO 1
CeMaHTUYHOI0 ACIeKTIB, cI1oco0y 3aMOB-
JIEHHS Ta MPOJIasKy TOBAPIB Ta BCIX 1HIITUX
B3a€MOITOB SI3aHUX MIiK c00010 haKTOpIB.

IIig yac Bu3HAUYEHHS CXOMKOCTL HA3B
JI3 HeoOXimHO BpaxOBYBATH HACTYITHI
PEeKOMeHIAaIIli:

* [IO3HAYEHHS, 10 IIOPIBHIOITHCS II0-
BUHHI PO3IJISIATHCh B IIJIOMYy, 0e3
MOI1JIEHHS Ha OKPeMl eJIeMeHTH;

*TOJIOBHUM € TIepIIle 30POBe CITPUNHAT-
TS JOCTIIKYBAHUX ITO3HAYEHD;

* PO30OLKHICTE B OKPEMHUX eJIeMeHTaX
He IIOBMHHA IPaTH BU3HAYAIBHOL
POJIl, OCKLIBKHK CIIOMKHBAY SK IIPaBH-
JIO He Mae MOJKJIMBOCTI IMOPIBHATH

IBa IMO3HAYEHHS OJHOYACHO 1 Kepy-
€ThCS 3araJIbHUM, YaCTO HEUITKHUM
BPpasKEeHHAM IIPO 3HAKH, SIKI BIH
CIIpUMaB paHile;

*B IAM'SITI CIIOKMBAYA 3aJIAIIAITHC,
SIK TIPABUWJIO, BIMITHI €JIeMEHTH II0-
3HAYEHD;

*OI[IHKA BILJIMBY CXOKHMX €JIEMEHTIB,
1[0 He OXOPOHSAITHCS, HA CXOKICTH
MO3HAYEHDb B IIJIOMY 3aJI€KUTDH BIJI
3IaTHOCTI 1HINTUX eJIEMeHTIB II03HAa-
YeHb BHKOHYBATH PO3PI3HAILHY
byHKIII0;

*30I' HEOXOPOHO3TATHUX €JIEMEHTIB
MOJK€ ITOCUJIUTH CXOMKICTH ITO3HAYEHbB
B I[JIOMY, AKIIMO PO3PI3HAJIBLHI eJjie-
MEHTH TAKOK MAIOTh IIE€BHY CXOKICTh;

*PO30OIKHICTE BIAMITHUX (CUJIBHUX)
€JIEMEHTIB MO3HAYEeHb CBIOYHUTH IIPO
HU3bKHM CTYIIIHB CXOKOCTI MIK
HUMEI® .

Ak sasnauaersca y KepiBHHIITBI 3 eKc-
HePTU3U TOpProBeJbHux Mapok €C, Olib-
MUH CTYOiHBb CXOYKOCTI MK 3HaAKaMU
MOK€e KOMIIEHCYBATHUCh MEHIIHUM CTyIIe-
HEM TI010HO0CT1 TOBapPiB 1 HABIAKHA®.

He BOavaerncss MOMKJIMBHUM BHUKJIACTHU
y OIICYMKY, YM Ma€ HeBHUH (ParTop Ol/b-
1re 3HAYEHHS HIK 1HII, TOMY 1110 11l dak-
TOpH OYOyTh BIAPI3HATHCHL B 3aJIEHKHOCTL
BIJl KOHKPETHHUX 00CTABUH CIpaBU®™.

OTke, He iCHYe 3araJIbHOTO IIPABHUJIA,
SIKe CJIIT 3aCTOCOBYBATH IJIS BUSHAYCHHS
CXO3KO0CT1 HA3B JIKapCchKHUX 3aco0iB. OKpe-
Ma CYKYITHICTH BCTAHOBJIEHHUX OOCTABHH,
MOBUHHA PO3TJIAJATHCH TA OIIHIOBATHUCH
y KOYKHOMY KOHKPETHOMY BHUIIAIKY.

BasksmBo Takosk 3BaskaTH HA 0CO0JIH-
BOCTI (PYHKIIOHAJHHOTO TPU3HAYEHHS
HAa3B JIKAPChKUX 3ac001B (imeHTudikaisa

% MeTomudaHl peKOMeHIaIll] 3 OKPeMHUX ITUTAHB MPOBEICHHS eKCIIePTU3W 3aABKY Ha 3HAK JIJIS TOBAPIB 1 I10-
ciiyT, ormy0JrikoBaHI Ha cavti [lepskaBHoro miampreMcrBa «YKpalHCHKUM 1HCTUTYT IIPOMUCIIOBOL BJIACHOCTIY,
2014. — C. 110-111. URL: http://www.uipv.org/ua/metod_vid.html (qara sgepuenns 01.05.2017).

% Therefore, a lesser degree of similarity between goods and services may be offset by a greater degree of
similarity between the marks and vice versa. (Guidelines for Examination of European Union Trade
Marks. Double Identity and Likelihood of Confusion. Global Assessment. Page 3 // EUIPO / Practice/ URL:
https://euipo.europa.eu/ohimportal/en/practice (mara ssepuerus: 01.05.2017)).

“Importantly, it is not possible to set out in the abstract whether one factor carries more weight than an-
other because these factors will have varying degrees of relative importance depending on the circum-
stances (Guidelines for Examination of European Union Trade Marks. Double Identity and Likelihood of Con-
fusion. Global Assessment. Page 4 // EUIPO / Practice/ URL: https://euipo.europa.eu/ohimportal/en/practice

(mara spepuenus: 01.05.2017)).

54

Teopis i npakTrka iHTenekTyanbHOi BnacHocTi - 3/2017



K. Conosa

B

CYOOBA EKCMNEPTU3A

camoro JI3 Ta 1HpOPMATHBHICTL IIIOJIO
oro il Ta HpH3HAYEHHS), a TAKOMK CIIe-
IlaJbHI YMOBH IIIOAO IX 00Iiry, BU3HAUYEHI
3aKOHOIABCTBOM Y KpaiHm.

Bucuosxku

IIpu BCcTAHOBIIEHHI CXOKOCTI HA3B JIi-
KapChbKMX 3aC001B HeOOXITHO BPaxoByBa-
TH HACTYIIHI B3a€MOIIOB A3aH1 (DAKTOPHU:

1. Bubip smikapchbkux 3acobiB BU3HA-
YaeThCAd MOCEePEeTHUKAMHI — CIIeIaJjicra-
mu (IikapaMmu Ta apmaiiesramu). Bio-
no8ioOHO0I0 2POMAOCLKICIMIO € IIepeciunmii
CIIO¥KMBAY Ta CIIEIIaJIICTH B raJIy3l 0X0po-
HU 310poB’sa. Jlo Ha3B JMKapchKuX 3aco01B
IPUILISAETHCS BUCOKUM CTYIIIHD YBaTH.

2. Ilpu nopienanni mosapie 5
rsacy MKTII meobxigHo GpaTu 10 yBaru
TeparneBTUYHE IIPU3HAYEHHS JIIKAPCHKUX
3aco01B, IX ckJaJ Ta BJIACTUBOCTI, YH €
BOHM B3a€MO3aMIHHUMHU 200 JTOIIOBHIOITH
OJMH OJHOT0, YM BIIHOCATHCS J0 Oeape-
mentypuux JI3 abo BiAIyCcKAOTHCS JIHIIIE
3a perterrrom Jiikapsa. Hagarnsa mpasBoBol
OXOPOHU JJIS IIIUPOKOT0 MOHATTA «apma-
meptuyHl npenapatm» 5 xiracy MKTII ze
o3Havae, 110 OJHAa Ha3Ba MOXKe 3aCTOCOBY-
BaTUCh I Oyab-sakux JI3 pisHoro mpu-
3HAYEHHS Ta 3aCTOCYBAHHSI.

3. Ilpm susnauenHl cemanmuurol
cxoococmi TMOTPIOHO 3BAXKATH HA Te, IO
"assu JI3 e BuramaHuMu ciaoBaMu 1 Mo-
JKYTh MICTHUTH OHMCOB1 abo acoljiaTuBHIL
YACTUHU, Kl BKA3yIOThb Ha [i0 abo mpH-
suaavenuda JI3. [losuauenna moBuHHL Po3-
IJISOATHCH B IILJIOMY 3 ypaXyBaHHSIM OITH-
COBHX 1 BIOMITHMX yacTHH. Ha po30isk-
HICTHL II03HAYEHb MOXYTH I0JAaTKOBO
BILJIMBATH 1HIIT 300pasKyBaJIbHI YU CJIO-
BECHI eJIEMEeHTH, pidHa IOBKHHA CJI0BA
a00 HaSBHICTH MEKIJIBKOX CJIIB y HA3BI.
Caig Taxosx OpaTu IO yBaru, IO HA3BHU
JI3 pospaxoBaHi HA IIEPECIUHOIO CIIOMKH-
Baya, IKOMY MOKYTh OyTH HeBigoMe 3Ha-
YeHHS OKPEeMUX €JIEMEHTIB II03HAYEHb,
HAMIPUKJIAL TAKHX, [0 BKA3yIOTh Ha Xi-
MIYHI1 BJIACTHBOCTI IIpelIaparis.

Jyist crmosxkuBadviB, sIKl HEe PO3yMIOTH
3HAYEHHs CKJIAJ0BUX YaCTUH HA3BU ap-
MaleBTUYHUX MpernapariB 1 AKl COpHUi-
MaoTh iX gk QaHTa3iiiHl MO3HAYEeHHT,
doreTmuHA PO30IKHICTE TTO3HAYEHB Oy/Ie

BUKJIMKATH PI3HI acomiamii momo HUX 1
HABIIAKH.

4. Yepes Te, mo Hassu JI3 e Buraga-
HUMHU, CHOKHUBAY CIIpuiiMae ix gk Habip
OKpEeMHUX 3BYKIB, II[0 PO3TAIIOBAHI B IIEB-
HI¥ TT0CITiIOBHOCTI. Bupinanpue 3HaveH-
Hs IIPU BCTAHOBJIEHH1 (DOHEeMUUYHOL CXO-
acocmi Ha3B JI3 mMaoTh Takl 03HAKHU SK
HAroJjioc, KIJBKICTH Ta pPO3TAIIyBAHHSI
301'KHUX CKJIAIIB, HATOJIOIICH] CKJIAIA Ta
JTOBJKHHA CJIOBA.

5.  Ockiibku Ha3su JI3 3a3Buyuaii sB-
JISTIOTH CODOI0 OJTHE CJIOBO, 1 PEECTPYIOTHCSA
SK TOProBeJbHI MAapKH CTAHIAPTHUM
nrpuToM, 3aTOJIOBHUMHU JIITEpaAMU, TPU
BU3HAYEHH1 2pa@iuHol cxoxcocmi Heob-
XIJTHO BPaXOBYBATH KIJIBKICTH 1 ITOCJIIIOB-
HICTH JIITeP/CUMBOJIIB, TTOJIOMKEHHS 301%K-
HUX JITep/CUMBOJIIB, KIIBKICTH CJIB Ta
CTPYKTYPY ITO3HAYEHb.

6. Ilpu 3aeanvrili ouiHLl IMOBIPHO-
cmi 3miuwy8arms (cnaymysarts) HA3B
JI3 meobximHO OpaTy g0 yBaru BCl aclek-
™1 — ouernunuit (JI3 moxke 3amoBIIs-
THCH YCHO B aIITelll, YCHI CIIOBIIIEHHS, Ha-
OPHUKJIAL, PeKJIaMa II0 Paio), CEMAaHTHY-
Huil (Hassu JI3 e Buraganumu HasBaMu i
MOYKYTH MICTHUTH OJHAKOBI OITMCOBI a0bo
aCOITIaTUBHI YaCTUHU, K1 PO3yMIOThH He
sguire axiBIli, a ¥ IMepeciuHui CIIOMKU-
Bay), rpadiuanii (3assuuaii JI3 abo Buma-
€ThCS 34 PeLenToM, a00 IIPOIIKCYEThCS JIi-
KapeM Ha mamnepi npu npusHadeHui JI13).

Burnaneni pexomenparili cBiguarhb
po Te, IO TIPHW TPOBEOEHHI CYI0BO-E€KC-
HepTHHUX JocaimsxeHb Hass JI3, sape-
€CTPOBAHUX SK TOPTOBEJIbHI MapKH, KpIM
CTAHAAPTHUX MIJXOMIB [0 BU3HAYEHHS
CXOKOCTI TIO3HAYEHDb ITOBUHHI BPaxoByBa-
THCH I 1HIIT PaKTOPHU: 0COOJITMBOCTI (PYHK-
IIIOHAJIBbHOTO IPU3HAYEHHS Ta ITPABUJIA
cryamanHs HasB JI3, peamisamia JI3 ma
PHHKY, a Takox Te, 1o Bubip JI3 BusHa-
yaeTbesa IocepemHukaMu (JIiKapAaMu Ta
dbapmarieBramm).

Bapro 3ayBaskuTu, mo pe3yapTaT iH-
TEeJIEKTYATbHOI TISIBHOCT] JTOAUHN ¥ Me-
IUIHIA cdepl 3a CBOEI CIeIudikon Ta
3HAUEeHHSAM, a caMe — BILIMBOM Ha 3J0-
POB’SI Ta KUTTEMISJIBHICTD JIIOJUHM, BlJI-
PISHATHCS BiJ PE3yJIbTATIB 1HTEIEKTY-
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aJbHOI IISIJIBHOCTI B 1HIMHUX cdepax. O0OXITHOCTI CTBOPEHHS CIIeIiaJbHUX IIpa-
3apaa IMUpPoKo 0OrOBOPIETHCS HEOOX1- BHUJI PO3TJISALY 3adBOK Ta IIPOBEIEHHS
HICTh CTBOPEHHS CHEIlaJbHUX MPABUJ EKCHePTU3W TOPTOBEJIBHUX MAapPOK — JIi-
po3rsaAy 3asgBOK Ha BUHAXIL y cdepl KaApPChKUX 3aco0iB. 4

dapmarieBTrEN Ta MegUIIMHHA. K IIOKa-

3ye IIpoBeleHe MOC/IIIKEeHHS, TAKUN e

BHCHOBOK MOYKHA 3pOOMTH 1 OO0 He-

Conosa K. 3nak 1719 TOBAapoB M yCIyr — HA3BaHHE JIEKAPCTBEHHOT'O CPeICcTBA
KaK 00'bEKT HMCCJIEJOBAHUA Cye0HON aKCcnepPTU3bl. B cTaThe paccMOTPEHBI ITOAX0IbI K
OIIPEeIeICHNAI0 CXOICTBA HA3BAHUUI JIEKAPCTBEHHBIX CPEICTB, KOTOPBIE 3apPEeTrUCTPUPOBAHBI
WJIA UCIIOJIB3YIOTCA KAK 3HAKHU JJIs TOBAPOB U YCJYT, OTJIAYAIOIINECS OT YCTAHOBJIEHHBIX
TIOIXOIOB JIJIA OIIPeNesIeHIs CXOAcTBa obo3HaueHuit B Apyrux kiaaccax MKTY. [Tpusemensr
CTaguu U 0COOEHHOCTH HCCJICIOBAHNA HA3BAHUN JIEKAPCTBEHHBIX CPEJCTB HA IPEeIMeT OIl-
pellesleHus UX CXOJCTBA PACCMATPUBAEMEIX 110 CPABHEHUIO C OTEUECTBEHHOM CyIe0HOM U Cy-
J1e0HO-9KCIIePTHOM MIPaKTUKOM U MpakTukoit EBpormeiickoro Comaa.

Knwouesbte cniosa: Ha3BaHMe JIEKAPCTBEHHOIO CPENICTBA, TOBAPHBIN 3HAK, CyaeOHAas dKC-
IIePTH3a, CXOICTBO 0003HAYCHUN

Sopova K. A sign for goods and services (trademark) — the name of the medic-
inal product as an object of examination of court expertise. The article considers
methods of determining the similarity of the names of medicines that are registered or
used as signs for goods and services that differ from the established methods for determin-
ing the similarity of signs in other classes of the Nice Classification. The phases and fea-
tures of the study of the names of medicines for determining their similarity are compared
with the domestic judicial and expert practice and practice of the European Union.

In addition to standard methods for determining similarity of signs must be taken into
account other factors: features of functional purpose and regulations for the names of
drugs, their selling on the market and that the choice of drug is determined by intermedi-
aries (doctors and pharmacists).

There is no general rule that should be applied to determine the similarity of the
names of medicines. A distinct complex of circumstances must be considered and assessed
in each case.

It is also important to consider the functional features of naming drugs (identification
of drugs and information about its effect and purpose), and special conditions for their
treatment procedures in Ukraine.

Key words: name of the medicinal product, trademark, court expertise, similarity of signs
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