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CraTTa nprcBsIYeHA BU3HAYEHHIO IIPABOBOI IIPUPOIH KOMIIEHCAIII] K (DOPMH BIOIIKOIY-
BAHHS MAWHOBOI INTKOAMW 34 MOPYIIEHHS ABTOPCHKOIO IIpaBa 1 CyMLKHHX IIPaB; aHAJI3Y
mostoskeHHs 1. T) 4. 2 cr. 52 3arony Yrpainu «[Ipo aBropchke mpapo 1 cymizKHI IIpaBay»
y CIIBBIJHOIIIEHH] 3 aHAJIOTIYHUMY HOPMAMHU €BPOIEHCHKOr0 IIpaBa Ta 3aKOHOIaBCTBA Jep-
swas-wieHiB €C; 3’acyBaHHIO, HACKIIBKM HOBA MOJEJb KOMIICHCAINI BIAIOBiZae €BpOIIei-
CbKOMY PIBHIO 3aXHCTy aBTOPCHKOTO IpaBa 1 CYMIKHHUX HIpaB; BHPOOJIEHHIO IPOIIO3UITIH
II00 BAOCKOHAJIEHHS IIPABOBOr0 PEryII0BAHHSA BUILIATH KOMIIEHCAIIII.

Kniouosi cnosa: KOMIIEHcAIlis, BHUILIATA KOMIIEHCAITI, 3aXMCT ABTOPCHKOIO IIpaBa

1 CyMI3KHUX IIPaB

3 vacy npuiiHATTS 3aKoHY YKpaiHu
«I[Ipo aBTOpCBHKE HpaBO 1 CYMIMKHI IIpaBa»
(8 momaspimomy — 3akon AIICII) y Bit-
YM3HAHINA IIPABOBIH cucTeMl ICHye TpHU
dopMH BiAIIKOMYBAHHA MAMHOBOI IITKOIU
3a TOpPYIIEHHS aBTOPCHLKOTO IIpaBa i cy-
MUKHUX IIPaB: BIAIIKOAYBAHHS 30UTKIB;
CTSATHEHHS 3 IOPYIIHUKA J0XO0Iy, OTPHUMA-
HOTO0 BHACJIJIOK IIOPYINEHHS; BUILJIATA
KOMIIEHCAIlll 3aMICTh BIIIIKOIYBAHHS
30uTKIB abo crarHeHus moxonmy. OcranHs
3-IIOMIE IIMX (popM MaJia HAMOLIBII YyacTe
3aCTOCYBAHH 1 BIIPOJIOBIK Maitike 25 POKiB
3IIMCHIOBAJIACT B OJHOMY 1 TOMY 3K IIOPSII-
Ky, omHak y 2018 porrl 3ak0HOOABYMI M-
XiJT 70 po3paxyHKy KOMIIEHCAIll 3a3HAB
JOKOPIHHUX 3MIH. 3 OJHIEl CTOPOHH, OyJIa
BHpIIIIEHA TOBOJII TocTpa IIpodiieMa, sIKa
HEOJHOPAa30BO 00roBopoBasacs cepen a-
XIBI[IB Ta CTAaBaJia IIPEeIMETOM CYIOBOTO
aHaAJII3y, a caMe, YH BIAMOBIIA€ KPUTEPIO

“CrarTs IPYyKYETHCS B aBTOPCHKIM peTakILii.

CIIPABEIJIMBOCTI KOMIICHCAIS, PO3MIp
SIKOl y JIeKLIbKa THUCSIY Pas3iB IIePeBHUIILYE
pO3Mip BCTAHOBJIEHOTO O0CATY IIOPYIIIEHHST
aBTOPCHKOIO IIpaBa 1/ab0 CyMIKHHUX IIpaB.
3 1HII0I CTOPOHY, HOBHM IIOPSIOK BHU3HA-
YEeHHS CyMHU KOMIIEHCAIT] YCKJIAIHIOE TIPo-
Iec JOKAa3yBaHHS y CIIPaBl, IO MOYKE BlJ-
MOBIAHO YCKJIATHUTH 3aXHCT aBTOPCHKOIO
mpaBsa 1 CyMUKHUX OpaB. TakuM 4MHOM,
3aKOHOJAaBYa HOBEJA BUKJIMKAJIA TedKi
UTAHHSA, BUPIIIEHHS AKUX € BAsKJIHNBUM
IIJIsI IIPAB0O3aCTOCOBHOI IIPAKTUKH.
Jlireparypuuit orinan. Icaye mopis-
HSIHO HebaraTo IOCJIIKeHb, IPUCBIUe-
HHUX OCOOJIMBOCTSAM KoMIIeHcaril. ¥ Iiorme-
penHi pOKHU OIIyOJIIKOBAHO PsJ HAYKOBHUX
craTed OO0 BIAIIKOAYBAHHS MaNlHOBOI
IIKOAW y PO3TJISAAyBaHIN cdepl, mpore
npobJieMy KoMIIeHCaIll IIIHIMAOTECS He
B KOKHOMY BHUIAOKy, 3okpema, A. Ker-
paps (2014 p.), C. Jlursuu (2015 p.),
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ABTOPCBLKE lNMPABO TA CYMIXHI NMPABA

A. OsuartoBa-Penpro (2017 p.) posris-
AOTh JIUINE BIAIITKOIYBAHHS PeabHUX
30UTKIB TA CTATHEHHS YIIYIIEHOI BUTOIM.
XapakTepHl prCH KOMIIEHCAIIll OKpecJIeHl
y mpatgx I. Kosans (2015 p.), M. Ceuisa-
HoBa (2017 p.), ogHAK HOBA PEIAKII II. T)
4. 2 ct. 52 Bakouy AIICII 3 ormsany Ha 1l
HOBM3HY MOKH IO He Oyja IpeaMeToM
OKPEMOro HAYKOBOTO aHAJII3Y.

Mera Ta 3amavi qocTigyKeHHA y I
CTATT] TIOJIATAIOTh ¥ BU3HAYEHH] ITPABOBOI
IIPUPOIN KOMITeHCATI1 K hOpMH BIIIITKO-
OyBaHHS MaWHOBOI IITKOAU 324 TOPYIIEHHS
ABTOPCHKOIO IIPAaBa 1 CyMIKHUX IIPaB; aHa-
JI131 IIOJIOSKEHHS II. T) 4. 2 cT. 52 3akoHy
AIICII; mocnimsxeHH] BIAIOBITHHUX HOPM
€BPOIEHICHKOT0 IIpaBa Ta 3aKOHOIABCTBA
kpain €C; BupoOJIeHH] IIPOHO3UINHN IIOI0
BJOCKOHAJIEHHSI BCTAHOBJIEHOT'O 3aKOHOM
TIOPSAIKY BUTLIATH KOMITEHCAITIT.

XapakTepucTuka KOMIIEHCAII] K
dopMHu BigMIKOOYBAHHA MAaMHOBOI
IIKOAU 3a MOPYIIEHHSA aBTOPCHKOTO
npasa i cymizkHux npas. Hasesxmicts
KOMIIeHcaIll 10 (popMH BiIIKOIYBAHHS
MAaMHOBOI IIKOIM 0e3II0cepesHb0 BUILIH-
Bae 3 1. 1) 4. 1 cr. 52 Baxony AIICII, ariza-
HO 3 SKUM Cy0’€KTH aBTOPCHKOTO IIpaBa
1/ab0 CyMIsKHUX IIpaB MOKYTb BUMAraTy B
CYIOBOMY IIOPSAKY BIOIIKOIYBAHHSA 30MT-
KiB, BRJIIOUAKOYUM VIIYIIEHYy BHUToIy, a6o
CTSATHEHHS JIOXO/1Y, OTPUMAHOTO IIOPYIITHH!-
KOM BHACJIIJOK IOPYIIEHHS HUM aBTOP-
CBKOI0 IIpaBa 1/ab0 cyMiKHUX IIpaB, ado
BuILTaTy kommencarii. Ile mpasmio BKa-
3ye Ha HEMOKJIUBICTH OJHOYACHOTO 3aCTO-
CYyBaHHSA JBOX a00 Ol/IbIlle MAHOBUX CTAT-
HEHb 34 OHE 1 Te K IOPYIIeHHs, IHAKIIe
e cymepevmsio 6 MeTl IHCTUTYTY BIIIIKO-
OyBaHHS MalHOBOI IITKOJN.

YV mepmni#t pemaxmii 3axomy AIICII,
mpuiHaaTiit y 1993 p., KommoeHcalns 0yJsia
BPEryJIboBaHA K CTATHEHHS, 110 BU3HA-
vaerbea cymom y cymi Big 10 mo 50000 mi-
HIMAJIBHUX PO3MIPIB 3apo0ITHOI TIaThH. Y
2001 p. BiOyJsI0CS HE3HAYHE KOPUTYBAHHS
IIOJIOKEHHSI PO BUILIATY KOMIIEHCAITIT,
OJTHAK TPAHWYHI MKl I 1i po3paxyHKy
Oynu 30epesxeni. Ha BigMiHy Bin peaib-
HUX 30UTKIB Ta YIIYIIEHOI BUIOIH, SKI,
SIKIIIO JTOTOBOPOM a00 3aKOHOM He mepel-

0aueHO 1HIIIE, BIOIIKOLOBYIOTHCSI B IIOBHO-
My 00cs131, KOMIIEHCAI[S TPUBAJIMN dYac
MaJia crerrriuHmi, IMOBIPHICHHUN XapaK-
Tep. 3 1IHOTO IIPUBOTY BIPHO 3ayBaKyBaJIo-
Cs1, TIT0 1711 BUTLJIATH KOMITEHCAITIT T03nBaY
Mae JOBECTH BIAIIOBIIHE 3MEHIIeHHS
Ostara (UIkoxy), 6e3 IPSIMOro BHpPasKeHHS
#0r0 B eKOHOMIYHOMY eKBiBaJIeHT1 (po3Mmi-
pi 36utkiB) [1, 9]. JlificHo, KoMIIeHCAITiA
BU3HAYAJIACSI HEe B TOMY PO3Mipi, B SIKOMY
Oys1a 3amojisiHa IMKOJA, a B MesKax, BCTa-
HOBJIEHHX 3aKOHOM, 1 He moTpebyBasa Jo-
Ka3yBaHHS KOHKPETHOI'O 00CATY 30UTKIB.

Ileir cmoci6 saxmcery OYyB BBEIEHHH y
HAIIOHAJIBHY IIPABOBY CHUCTEMY IJIsI 3a0e3-
HeYeHHsa peaJisamil KOMIIEHCAIMHOI
yHKITIT IIMBIIBHO-IIPABOBOI BIAIIOBIIAJIE-
HOCT1 y THUX BHUITAJKAX, KOJIU BCTAHOBUTHU
TOUHUI PO3MIpP CHPUYMHEHOI MIKomau (IIif-
paxyBaTH 3amOIIAHI 30UTKU YU YIIYIIEHY
BUTOZY 400 TOXOMM, OTPHMAHI ITOPYIITHH-
KOM) HeMO:KJIHBO [2, 49]. Ilonpasna, 3ako-
HOJABCTBO HIKOJIM HE BCTAHOBJIIOBAJIO Ta-
KOTO OOME)KeHHSI 1 3aBKIU 3aJIHIIAJIO
BHOip POPMHU BIOIIKOMYBAHHS MAaMHOBOI
IIKOOW HA PO3Cy.I cy0’eKTa aBTOPCHKOIO
mpasa 1/ab0 CyMIKHUX IIpaB, TOMY B MaTe-
piajiax CymoBOi IPAKTUKHU € YUMAJIO IIPH-
KJIAJTIB, KOJIM BUILIATA KOMIIEHCAITI IpH-
CyIsKyBaJsacs 1 TOMl, KOJH 00paxyBaHHS
TOYHOTO pPO3MIpPy 30MUTKIB OyJIO ITIJIKOM
MOKJIUBUM. B crity Toro, 1o MiHIMaJIbHUH
PO3Mip KOMIIEHCAIlll YacTO 3HAYHO IIepe-
BUIIYBAB PO3MIp peasibHO 3armoIisgaHOI
Koy abo JI0XOMy, OePsKaHOro MOPYIII-
HUKOM, 30BCIM HECKJIQJHO 3PO3yMITH IIO-
3UINI0 IO3WBAYIB, KOTPl 00MpaIr eKOHO-
MIYHO HAWBUTIOHINIAN IIJIAX 3aXHCTY
CBOIX ITpaB, TUM I1ade, IO Iie Oesmocepe/-
HBO JJ03BOJISLIIOCS 3aKOHOM.

¥V 2014-2015 poxax movasia CKJIAIATHU-
cd IIKAaBa IIPAKTUKA PO3TJISIAY 1 BUpPIIIEH-
HA CIPaB JOCTIIMKYBAHOI KarTeropii, B
AKX CyIW BUXOOUJIM 3 TOTO, IO CTATHEH-
HA KoMITeHcalmli (0co0JIMBO K0T T1 po3Mip,
3asBJICHUM TI03WBAYEM, Y JEKIJIbKA TUCTY
pasiB BUINUHA, HisX BCTAHOBJIEHHH 00CAT
MOPYIIIeHHS) 38 MaJIO3HAYHE TOPYIIeHHS
ABTOPCHLKOrO IIpaBa 1/abo CyMIMKHUX IIpaB
He BIJIIOBIIA€ KPUTEPIsAM CIIPABEIJIMBOCTI,
JI0OPOCOBICHOCTI Ta PO3YMHOCTI. 30KpeMa,
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came 3 IMX MIJCTaB CyZ BiIMOBUB y 3a0-
BOJIEHHI ITO30BY IIPO CTATHEHHS KOMIIEHCA-
mii y cymi 73 080 rpH. y crpasi, B K1 mO-
3UBAaY M0BIB (PaKT IPOJTAXKY IIYKEPKH, Ha
00TOPTIIl KOTPOI 300paskeHHM IIepCOHAM
ayaioBi3yaJIbHOTO TBOPY, Y KIJIBKOCTI
1 mrryka Baprictio 2 rpH. 30 ko [3]. Ilo-
MIOHMX IPUKJIAAIB OyJIo IMe JeKLJIbKA, 1
X04a TaKl BUCHOBKM BH/IAIOTHCS JIOTTUHU-
MH 1 paifioHaJIbHHMHK, BOOHOYAC, 3aKOH
ATICII He BCTAHOBJIIOBAB MOKJIMBOCTI JIJI
BIJIMOBY y 3aJI0BOJIEHH1 BUMOTH ITPO BH-
ILUIATy KOMIIEHCAIl 3 MOTHBIB MAaJIO3HAY-
HocTl mopyirerHsa. Ha 1ie Bkasasa xoJsieris
cynmie Bwimoro rocmomapchKoro  cymy
VEpalum mpu posriisaml KacallliiHol CKapru
y 3a3HaveHIN BUIIE CIPAaBl, MOSCHUBIIH,
1[0 HEe3HAYHUN 00CAr IIOPYIIeHHS, XO04
0e3yMOBHO 1 IIOBMHEH BPAXOBYBATHCSA Y
BU3HAYEHHI aJeKBATHHUX 3aXO/iB 3aXHCTY,
OTHAK HE € CaMOJOCTATHLOI IIICTABOIO
JIJIsI BIIMOBHY Y HAJAHHI IIHOT0 3aXHUCTY, OC-
KLUIBKH 11e 0e3I10cepeIHbO He ITepeadadeHo
YNHHUM 3aKOHOIABCTBOM, IO PEryJIe
IIPABOBIIHOCHHU y cepl IHTEIeKTYAIbHOI
BJIacHocCTi [4].

Karteropis manosHaYHHX MHOPYIIEHD
aBTOPCHKOTO IIpaBa 1 CyMUKHUX IIPAB BU-
KJIWKajla NeBHUN HAyKOBUIU 1HTepec,
omHaK 3 mpudHATTAM 15 TpaBHa 2018 p.
Bakony Vxpaimm «IIpo ederxrusne
VIIPABIIHHA MAWHOBHUMH HpaBaMM Mpa-
BOBJIACHUKIB y cdepl aBTOPCHKOTO IpaBa
1 (a00) cyMmikHUX mpaB» (Habpas YMHHOCTL
22 numas 2018 p.) 6yB BCTaAHOBJIEHUH
HOBUH IIOPSIIOK PO3PaXyHKy KOMIIEHCA-
mii. B ymoBax chorojeHHsT BOHA BH3HAYA-
€ThCA CyIOM SAK MAayIlajJbHa cyMa Ha 0asi
TAKUX eJIEMEHTIB, K II0JBOEHA, a y pasi
YMHUCHOTO MOPYIIEeHHS — SAK IIOTPOEHA
cyMa BHHATOPOaU a00 KOMICIHHI ILJTaTexl,
AKl Oynau 0 crradeHi, TKOM ITOPYIIHUK
3BEPHYBCS 13 3asBOI0 IIPO HAJAHHSA JT03BO-
JIy Ha BUKOPHWCTAHHS OCIIOPIOBAHOIO aB-
TOPCHKOTO IIpaBa abo cyMisKHHUX cipas. B
YMHHIA pemakini m. 1) 4. 2 cr. 52 3akony
AIICII BimcyTHE 3a3HAYEHHS HA KOHKPET-
HI BUIMAJKN, B TKUX MOKE CTATYBATHUCS
KOMIIEHCAIIlsA, OTIKE, B KOHTEKCTI 3aXHUCTy
ABTOPCHKOI0 IIpaBa 1 CYMIKHHX IIpaB
BOHA € YHIBEPCAJIbHOI (POPMOI0 BIIIIKO-

OyBaHHS MaWHOBOI IITKOOU Ta XapaKTepH-
3y€ThCS TAKUMHU 03HAKAMU:

1) Komnercayis € naywanbHuMm naame-
oicem. Y HopMyIIOBAHHI IIOPSIKY 00UmC-
JIEHHST KOMIIeHCATll BUKOPUCTAHE CJIOBO-
CITOJIyYEHHS «IaylIaJbHA CyMa», X04a B
IHIITNX 3aKOHOJABYNX ITOJIOMKEHHAX, BKJIIO-
vatoun 4. 5 cr. 15 Barony AIICII, B:xuBa-
€THCA TIOHSTTS «IAyIIAJTFHUN IaTiy. dK
BHU3HAueHO B I1. 3 HarronaspHOro craggap-
Ty Neo 4 «Or1iHka Ma#HOBUX IIPAB 1HTEJIEK-
TYaJbHOI BJIACHOCTIY, 3aTBEPI;KEHOr0 II0-
cranoBo Kabimery MinicTpis Ykpainu
Bix 03 sxoBTrs 2007 p. Ne 1185, 1e ogropa-
30BUM IUIATLK, AKUM CTAHOBUTH (DIKCOBAHY
CyMy 1 He 3aJIesKHUTH Bl 00CATIB BHPOO-
HuirrBa (Ipomasky) MpoayKIi (ToBapis,
po0iT, TOCTIYT) 3 BUKOPUCTAHHAM 00’ €KTa
mpaBa 1HTeJEeKTyaJabHOI BiracHocTi. To0To,
KOMIIEHCAIIisI He MOKe BU3HAYATHCS Y BUT-
JISITl BIICOTKIB Bl MaMOyTHIX HPOOAKIB
OPUMIPHUKIB UM 1HIIIOTO BUKOPUCTAHHS
00’€KTIB aBTOPCHKOrO IpaBa 1/abo cymix-
HUX IIpaB 0e3 3a3HayeHHsS 11 KOHKPETHOI'O
poamipy. KomIieHcalris moBuHHA cInIady-
BATHCSA Y BUTJISI] €IHUHOTO, OJTHOKPATHOIO,
OJTHOPA30BOI0 IIATEXKY y (PIKCOBAHIM CyMi;

2) poamip Komnencauil 3asexcums 8i0
gopmu eunu nopywruxa. ¥ 4. 1 cr. 614
IIK Vrpainm nepenbdavaersea OBl popmu
BUHM, YMICeJI Ta HeoOepesxHicTb. Ha ocrHo-
Bl IIBOT'O IIOJIOKEHHS 3OIMCHEHO audepeH-
AT PO3PAXYHKY CYMH KOMIIEHCAITT: 3a
HASBHOCTI YMHUCJY B IIOPYIIEHHI — y TO-
TPIHOMY PO3MIpi, IIPY HEeO0ePesKHOCTI —
y MOABIMHOMY pPO3Mipl BUHATOPOIH, KA
OyJia 0 criadyeHa y pasi HaTaHHS Cy0 eK-
TOM aBTOPCHKOrO mIpaBa 1/abo CyMIKHHX
IIpaB [03BOJIy HA BUKOPHUCTAHHSA 00€KTA,
110 OyB HEIIPaBOMIPHO BUKOPUCTAHUM IT0-
PYIITHUKOM;

3) 0CH08010 0J15 PO3PAXYHKY KOMNEHCA-
uli € cyma 8uHa2opoou abo KOMICLUHI
naamedxct, AKL 6yiu 6 cnaaueri, AKou no-
DYWHUK 38ePHYECs 13 3AA6010 NPO HAOQH-
Hs 003680J1y HA BUKOPUCMAHHA 0CROPIO8A-
H020 A8MOPCHLKO20 NPABA AOO CYMINCHUX
cnpas. Lle#t miaxin IPyHTYETHCA HA HOPMI
m. b) u. 1 cr. 240 Yroau 1po acorpaiiimo, B
olIfifHOMY HepeKJIaml SIKOl BKA3aHO Ha
MOJKJIMBICTH Yy BIJIIOBIJHUX BHUIIAIKAX
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BCTAHOBUTH 30UTKHU SK MAYIIAJIbHY CyMy
Ha 0a3l TAKUX eJIEMEHTIB, SIK IIPUHANMHIL
cyma posuITi abo KOMICIMHI ILTaTesi, skl
Oynu 0 ciiaveHl, SKOM IIOPYIIHUK 3BEp-
HYyBCS 13 3asIBOIO IIPO HAJIAHHS JO3BOJIY HA
BUKOPMCTAHHS OCIIOPIOBAHOTO IIpaBa 1HTe-
JIEKTYaJIbHOI BJIacHOCTi. Y II. T) 4. 2 cT. 52
Baxony AIICII 3amicts «posaaTi a060 KoMi-
CIMHI ILIATEK1» BIKHUTO «BHHAropoga ado
KOMICIHHI TIJIaTex .

Kpurepiit Bumaropogu Sk IIiCTaBU
ST PO3PAXyHKY KOMIIEHCAI[] I[IJTKOM
3posyminuii. Bigmosigeo mo 1. 5 cr. 15 3a-
rouy AIICII BumiaTa BUHATOPOIM MOKE
3miicHoBaTHCA Yy (POopMl OIHOPaA30BOTO
miaTesky, abo BimpaxyBaHb 32 KOMKHHU
MIPOTAaHUH MPUMIPHUK UM KOYKHE BUKOPH-
cTaHHS TBOpY (posiiaTi), a00 KOMOIHOBAHUX
IJIaTEsKIB, TOOTO, IJIAXOM IIOETHAHHS
(hiKCOBAHOIO ILIATEKY Ta BlIpaxyBaHb 34
KOMKHUHN MPOJAHUM MPUMIPHUK 9U KOMKHE
BUKOPUCTAHHSA 00 €KTA.

Ha «xomiciiimi mnartesx» s dopMmy BHU-
IJIATH BUHATOPOIY Cy0 €KTaM aBTOPCHKOTO
mpasa 1 cymikaux mpaB 3axon AIICIT me
BKA3ye, 3a3HAYEHHS HA TAKl IJIaTeXl BiI-
cyTHe ¥ y 3ramamoMmy HarrionaabaOMy
cragnapti No 4. [IK Vipainu Burxopucro-
By€ TEepMIH «KOMICIHiHA ILIaTa», IO MAae
3B’s130K 3 jmoroBopoM kowmicii. Ile crrermudpiu-
HUM BHUJ JOTOBOPY, YKJIANEHHS SIKOTO Y
chepl aBTOPCHKOTO ITpaBa 1 CYMLKHUX IIPaB
3aKOHOJABCTBOM He mepembadeHo. Xoua
BUOM JOTOBOPIB IMOJ0 POSIOPSIMKEHHS
MAa¥HOBUMH TIpaBaMU I1HTEJIEKTYaJIbHOI
BiacHoctl y 4. 1 cer. 1107 K Vipainu mo-
IAHO Y BHUIVIAAl HEBHUYEPIIHOI'O IIEPEeJIiKY,
JT03B1JT HA BUKOPUCTAHHS TBOPY TAETHCST HA
MmiCTaBl JIeH3liHoro goroeopy (cr. 1109
K Vxpainm), a He moroopy xowmicii. He
BUJAETHCS 38 MOKJINBE BCTAHOBUTH, KU
3MICT 3aKJIaTAJIA B IIOHATTA «KOMICIMHI
IJIATEeKI1» PO3POOHUKH 3JaKOHY YKpaiHu
«[Ipo edexTrBHE yIIPaBIIHHSI MAXHOBUMU
mpaBaMu ITPABOBJIACHUKIB y cdepl aBTo-
pcbKoro mpasa 1 (a00) CyMIsKHUX IIpaB»: B
OCHOBHOMY TEKCT1 3aKOHY Iiell TepMIH He
BIKMBAETHCA 1 BUKOPUCTOBYETHCS JIUIIIE Yy
IIPHUKIHIIEBUX Ta IEPEXITHUX II0JIOMKEHHIX
II0JI0 BUKJIAMEHHS II. T) 4. 2 cT. 52 3aKouy
AIICII B HoBii#t pegakini. Hameswo, Tepmin

«KOMICIMHI ILIATE:k1» OYB CIPUMHATHN 3
odirifiHoro meperJany m. b) 4. 1 cr. 240
Yromu 1po acorriairio 6e3 Horo KpUTUIHOIO
OCMUCJIEHHSI, a 34 TOSBY IIHOTO TEPMIHY
CIIIJ «3aBOAYyBATI» IIEPEKIagadaM: B aB-
TEHTUYIHOMY TEKCTl YTOIM IIPO ACOITIAIIIo
AHTJIHCHKOI0 MOBOIO B ITIHT HOPMI «KOMICIH-
HI IJIaTeK» BIJACYTHI, B TOU 4ac SK 0asu-
COM JIJISI BUSHAYEHHS PO3MIpPY 30MTKIB CIIy-
I'ye cyMa posiITl a00 BUHATOPOLH, SIK1 OyJIm
0 cruraveHl MOPYIIHUKOM 34 OTPHUMAaHHS
JTI0O3BOJIy HA BHKOPUCTAHHS OCIIOPIOBAHOIO
IIpaBa 1HTeJIEKTYaJIbHOI BJIACHOCTI.

Ax cmigye 3 4. 5 cr. 15 Baromy AIICIL, y
chepl aBTOPCHKOIO IIpaBa 1 CYMIKHUX IIPaB
BUHATOPOJA € POJOBUM ITOHSTTSAM, SKe
OXOILIIOE OJHOPA30Bl ILJIATEXK1, POSJITI Ta
KoMOiHOBaHI 1iaTexi. J{sg BusHaveHHA
CYyMHM KOMIIEHCAIIIl MOKYTh MATH 3HAYEHHS
BCi hopMU BUILIATA BUHATOPO U, 0OCOOITUBO
y BHUIIQJKAX, KOJH Cy0€KT aBTOPCHKOTO
mpagBa 1/ab0 CyMisKHHUX IIPaB BiKe Ma€ IIPaK-
TUKY HAJIaHHS JT03BOJIy HA BUKOPUCTAHHS
o0’ekTa, mpaBa HA STKUH OyJIM IOPYIIEHI,
a00 1HIIIOr0 aHAJOTIYHOrO 00’eKTa 1 MOske
IIOBECTH, AKY CyMy BiH OIEpsKaB BII KOPH-
CTyBaya, 3 KOTPUM OyB YKJIAIEHUH J0T0-
BIp, 1, BIAIIOBIAHO, KA CyMa BHHATOPOIN
OyJia 0 cIuraveHa HOPYIIHUKOM y pasl Ha-
IaHHSA HOMY I03BOJY HA BUKOPUCTAHHS
BimoBigHOro 00’exkra. Tomy OasmcoM mJis
BU3HAYEHHS PO3MIPY KOMIIEHCAII] ITOBUH-
Ha CJIyI'yBaTH BUHATOPOJA B ITLJIOMY ¥y il po-
3yMiHHi 3rimHo 3 4. 5 cr. 15 3axomy AIICII.
IlTo crocyerbest KOMICIMHUX IIJIATEKIB, I
KaTeropis He BJIACTUBA cepl aBTOPCHKOI0
IpaBa 1 CYMIKHHUX IIpaB, TOMY II 3aCTOCY-
BAHHS K KPUTEPIo I PO3PAXYHKY KOM-
meHcali Bumaerbea HemouabanM. [le oue-
BHAOHA IIOMHJIKA Ilepekjany . b) 4. 1
ct. 240 Yromm mpo acoriaiiio, AKy HaJe-
SKUTDH BUIIPABUTI.

OKpiM TOro, BUKJIMKAE 3ayBaKEHHS
dopMyTIOBAHHS «IKOM MOPYIIHUK 3BEp-
HYyBCSI 13 3asIBOIO TIPO HAJAHHS JI03BOJIY HA
BUKOPUCTAHHS», X04a Iie TOJIOKEHHS Mae
TaKUH JKe TeKCTYaJbHUM BHUpa3, K 1 1. b)
4. 1 cr. 240 Yrogu mpo acorfiairio, BOSHO-
vac, IIK Vipaiuu y cr. 641 omepye Tepmi-
HOM «IIPOIIO3MIIISA YKJIACTH JIOTOBIp», a He
«3asgBa». Biabmn BipHuM 0ys10 0 BKasatu B
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LIl YACTHHI He HA 3BePHEHHS 34 OTPHUMAH-
HSM J03BOJIy HA BUKOPHCTAHHS 00'€KTa
aBTOPCHKOr0 MpaBa a0d0 CyMIKHUX IIpas, a
HA HAJAHHSI TAKOI'0 JI03BOJIY.

Takosx B TiymMaveHH] KOMIIEHCAINl He
30BCIM KOPEKTHOI € YKMBAHA CEHTEeHIIIS
«I03B1JI HA BUKOPUCTAHHS OCIOPIOBAHOI'O
aBTOPCHKOTO TIpaBa ab0 CYMLKHUX CITPaB»,
3arosuyeHa 3 Yroau IIpo acorpaino. Taxa
TepPMIHOJIOTIS TpafuiiiiHa ayd mpasa €C,
O[THAK He XapakTepHa [JIs BITYMSHSIHOI
IIPABOBOI CUCTEMH, aJ3Ke, SIK CJIIYE 3 TI0JI0-
skedb cr. 1109 IIK Vkpaiuu, cr. 32, 33 3a-
rony AIICII, mosBii Mose HagaBaTHUCT HA
BUKOPHMCTAHHS 00 €KTIB aBTOPCHKOI0 IIpaBa
1 CYMIKHUX IIpaB, a He caMUX IpaB. 3a-
3HAYeHY HETOYHICTH HEOOXIIHO YCYHYTH.

Haperrrri, cj10BOCIIOIyYeHHS «OCIIOPIO-
BaHe aBTOPCHKE IIPaBo abo CyMIKHI IIpaBa»
dopMasbHO BKAadye JIMIe HA BUIIAIKH,
KOJIM Mae€ MICIle OCIIOPIOBAHHS IIpaBa,
TOOTO, MIOAOAETHCS CYMHIBY HAJIEMKHICTD
npasa nosuBady. lle He BuuepIirye BCl MOK-
JIVBl OIACTABU IJIsI 3BEPHEHHS 110 CYIY,
aJpKe IIPAaBO HAa CYIOBHUM 3aXMCT BUHHUKAE
He JINIIE y 3B’SI3KY 3 OCIIOPIOBAHHSM, a 1 B
CIJIy HEeBU3HAHHA a00 MOPYIIeHHS IpaBa.
Tomy OLIBII BIPHO BECTH MOBY IIPO 00 €KT, 3
IIPUBOY SIKOT0 BUHUK CITIP, III0 OXOILIOBA-
THMe BCl IMJACTABU JJIA CYIOBOTO 3aXUCTY
aBTOPCHKOTO IIpaBa 1 CyMIKHUX IIPAB.

He puBinaumchk Ha OesKkl HEOOJIKU y
dopmyTI0BaHHI, KOHCTPYKI[S KOMITEHCA-
i B il HOBOMY HOPMATHUBHO-IIPABOBOMY
Bupasi goBoJi 3poaymisa. CyG’ekr aBTo-
PCHKOro IIpaea 1/ab0 CyMIsKHUX ITPAB ITOBU-
HEH IO0BECTH PO3MIp BUHATOPOIH, SIKa
OyJia 0 oTprMAaHa HHAM 3a HAOAHHS JT03BO-
JIy Ha BUKOPHCTAHHS BIIIIOBLIHOIO 00 €K-
Ta. Y BITYM3HSIHIN CyI0BIHM IOKHY III0 HEMAE
SKOIHOI CIIpaBU, B AKIM OyJio O BHpilIeHe
HUTAHHS PO KOMIICHCAIIIO BIAIOBIIHO 10
HOBUX IpaBmMJI il poapaxyHKy. OmHaK Kou
TaKl plIIeHHS HOYHYTh 3 SBJISTHCS, BOHH
He 3aBKIU 3MOXKYThb CJIYTYBaTH IIPHUKJIA-
JIOM BU3HAYEHHS KOHKPETHOI CyMU KOM-
meHcarii Imoea0 aHAJOTIYHUX TBOPIB a00
00’€KTIB CYMIMKHUX MpPaB JJIsT MarOyTHIX
CIIpaB, TOMY IO BAPTICTh JO3BOJIy HA BH-
KOPHUCTAHHS OJHOIO 1 TOI'O K BUIY 00 €KTa
MO3Ke BIIPI3HATHUCA B JIECATKH, AKIIO He

corHi pasiB. Ha BusHavenHs el Baprocri
BILIMBAIOTH PI3HI YMHHHUKH: CIIOCOOM, CTPO-
KM 1 TepUTOPis BUKOPUCTAHHS, KLJIBKICTH
BHUI'OTOBJICHUX IIPUMIPHUKIB 1 HaBITh Te,
HACKLILKYM BIJOMMM € TBIP YK MOr0 aBTOP.
€auuuit yeraJeHuil miaxig 10 PO3PaxyHKY
CyMU BUHATOPOIU 32 BUKOPUCTAHHSA 00’ eK-
TIB OJHOTO BHUIY, KAHPY, 00CATY TOIIO He
iCHye 1 He MOsKe iICHyBaTH, aJiyKe B KOXKHO-
My KOHKPETHOMY BHUIIAIKY PO3PAXyHOK 3a-
JIeKUTHh BiJ JOyske 0ararbox 1 pIis3HHX
acmekriB. ToMy 30BCIM HECKJIAIHO CIIPO-
THO3YBAaTH, III0 TIEBHUH Yac CIIPABH IIPO 3a-
XHCT aBTOPCHKOrO IIpaBa 1/ab0 CyMIsKHUX
IpaB, B SKUX POSTJISIATAMETHCS TUTAHHS
IIPO BUILJIATY KOMIIEHCAITII 32 HOBUMH TIpa-
BHJIAMH, OyAyTh CKJIAIHUMH 1 JJISI CYIUIIB,
1 [IJI II03UBAYIB.

3 1[LOTO BUILIMBAE JIOTIYHE MUTAHHA,
YW He JapMa 3aKOHOIABellb BiIMOBUBCS
BIJl TOPAJKY PO3PaxXyHKY KOMIIEHCAITil,
KOTpHUi iICHYBaB Maii’ke YBEPTh CTOJITTS 1
He BUKJIMKAB TPY/IHOIB V 3aCTOCYBAHHI?
o6 sHaiTu BiOIOBIAL HA Ile IUTAHH,
HeOOXITHO IIPOAHAJII3YBATH He JIMIIE Tep-
MIHOJIOTIYHI HEIOJIKKM Ta MOYKJIMBI IIPO-
0J1eMu 3aCcTOCYBAHHA II. T) 4. 2 cT. 52 3ako-
gy AIICII. 3 orsany Ha eBpolHTerpairiii-
HUM Kypc YKpaiHu BasKJIUBO TAKOXK OpaTh
10 yBaru IIIXOOU A0 BHUILIATA KOMIIEHCA-
i1, AKl ICHyI0Th B AepsraBax-uiaeHax €C.

IIpaBoBe peryaooBaHHSA BUILIATH
KoMIeHcarii B gep:xasax-awienax €C.
B ymoBax cboromeHHs sK0OMeH HOPMATHUB-
Ho-tipaBoBuil akT €C He BCTAHOBIIIOE
000B’SI3KOBOT0 3aCTOCYBAHHS KOMIIEHCAITI
AK (opMH BIOIIKOOYBAHHA MAMHOBOI
IITKOIM 32 MOPYIITEHHSI aBTOPCHKOrO IpaBa
1 cymixkHHX mpaB. ¥ cr. 3 JupexruBu
2004/48/€C Brasamo, 110 Jep:KABU-YIICHA
TIOBMHHI epedavaTy 3aX0/TH, IIPOIIeIypHr
# 3aco0u ITPaBOBOTO 3aXUCTYy, HEOOXI1THL
s 3a0e3eueHHs JOTPUMAHHSA IIpaB Ha
IHTEJIEKTYaJIbHY BJIACHICTB, a4 BIIIIOBIIHO
mo 1. b) u. 1 cr. 13 JlupekTuBu gepskaBu-
YJIEHH MOKYTh V BIOIOBLIHHX BHUMIAIKAX
BCTAHOBUTHU 30UTKM y BUIJIAI (PiKCOBAHOL
CyMH HA IIJICTABI TAKUX €JIEMEHTIB, K Mi-
HIMAJILHHNA PO3Mip BUHATOPOIM YK I'OHO-
pap, AKuii 0yB OM CIIaYeHWI, AKOM II0-
PYIITHUE TTOITPOCUB JO3BLI HA BUKOPHUCTAH-
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Hs IpaBa HA IHTEJIEKTYaJIbHY BJIACHICTH
[5]. IIpore 1eit mpumuc He 3000B’s13y€ 110
#oro IMIIIeMeHTAaIli, BIATAK, IUTAHHS IIPO
MOSKJIMBICTh BUILIATHA KOMITIEHCAITIT 3a I10-
PYIIeHHsI aBTOPCHKOTO TIPaBa 1 CyMIMKHUX
IIpaB BUPIIIYETHCA IepikaBaMU-UJIeHAMUA
€C ma BacHU poscym.

Ti 3 Hux, KOTPi mepeadavaoTh BUILIATY
KOMIIEHCAIlll, BCTAHOBJIIOITh PI3HI YMOBU
Ta MOPSAJOK 34CTOCYBAHHS TAKUX CTAT-
HeHb. AHAJI3 II0JIOMKEHb 3aKOHOIABYMX
aKTiB panmy mepsxas-uieHiB €C mo3Bous
BUSIBATH JEKIJIbKA BAPIAHTIB PO3PAXyHKY
KOMIIEHCAIIIT: B PO3MIpPY, KU JOPIBHIOE
CyMI1 BUHATOPOIH, J0 PO3MIPY, AKHUI CTAHO-
BUTH IIOTPIMHY CyMy BHHaropomau. B mes-
KHX BHUIIAJKAX IIPABO 00paTW BUILIATY
KOMIIEHCAIlll Mae He II03WBadY, a BIIIIOBI-
ad, MOKJIUBICTD 3aCTOCYBAHHS KOMIIEH-
camii B OOHHX KpalHax 3aJIesKUTh BIJ
dopMH BHUHH, B IHIINX — HE 3AJIEKUTD.
Tobro, mepkasu-usenu €C peryooOTb
BUILIATY KOMIIEHCAII] TAK, SIK IM BUIAETh-
¢ 34 OOILIBHE.

3oxpema, gk BcTauoBJIeHO B cT. 100 3a-
kony HimeuuwmHm mpo aBTOpCBHEE IIPaBO 1
CYMIKHI IIpaBa [6], KoJu HOPYIIHUK He
MAB yMHCHO a00 Hem0aJio, BIH MOJKe BH-
IJIATUTHU IIOTEPIIIIA CTOPOH1 KOMIIEHCA-
110 1 3am00IrTH Ipe.T IBJICHHIO BEMOT IIPO
BIAIIKONYBAHHSA 30MUTKIB Ta SHUIIEHHS
IIPOTUIIPABHO BUTOTOBJIEHUX IPUMIPHUKIB
(200 mpo BIOKJIMK Ta OCTATOYHE BHJIYYEH-
HA 3 KaHAJTIB 30yTy 4u mepesady IoTepri-
J# CTOPOHI IIPUMIPHUKIB, 110 HAJIEKATH
MIOPYIITHUKY, 32 IIPOIOPINIAHY BHHATOPOIY,
pO3Mip SIKOI He ITOBMHEH MEePeBUIILYBATH
BupoOHuul BuTpaTn). KoMmmeHcalnsa y cymi,
sIKa BIIIOBlIAJia O BUHATOPOII 3a IOr0BO-
poM, Moke OyTH BUILIaYeHA, SIKIO BHUKO-
HAHHS TIPeJTIBJIEHUX BUMOT MOKe 3aBja-
TH IOPYIIHUKY HEIIPOIIOPIIIAHO BEJIUKY
IIKOY, a BIJ ITOTEPIILIIOI CTOPOHH MOYKHA
OYIKYBATH 30y HAa BUILIATY KOMIIEHCAIII.
3 MoMeHTy Ti BHUILJIATH BBAMKAETHCH, IO
IIOTEePIILIa CTOPOHA Jajia OPYIITHUKY 103-
BLJT HA BUKOPUCTAHHS CITIPHOTO 00 €KTAa.

Cxoska HOpMa MicTUTBCS y 4. 3 cT. 77
3akoHy JIuTBM 1Ipo aBTOpPCHKE IIPARO 1 Cy-
miskui mpasa [7]. [lopyurauk, axuit mias
0e3 yMHCIy, MOKE IOJATH KJIOTOTAHHS

PO BHILJIATY KOMIIEHCAIlll 3aMIiCThb Bij-
IIKOAYBAHHA 30MTKIB 1 3aCTOCYBAHHS
TAKUX 3aX0[I1B, K BIOKJIMKAHHS IIPUMIp-
HUKIB 3 KaHaJIB 30yTy abo 3HUIIEHHS
MIPUMIPHUKIB, a TAKOXK, Y HEOOXITHUX BU-
nagkKax, MaTeplajiB Ta 3HAPAOb, 34 JOII0-
MOTOI0 SIKUX OyJIM BHUTOTOBJIEHI ITPUMIp-
HUKU. YMOBOIO [IJISI IIPUCYIMKEHHSI KOM-
meHcallll € IIOTeHI[IMHA MOMKJIUBICTD
HaHEeCeHHS TMOPYIIHUKY HEIPOIOPINHHOI
IIKOAX y Pa3l BKUTTS HABEIEHHUX 3aXO0-
miB. Beamaerncs, mo ocoba, Axa BHUILIA-
THJIa KOMIIEHCAIIlI0, HAa0yBae IIpaBa Ha
BHKOPMCTAHHS CIIIPHOI0 00’ €KTA.

Or:xe, KOJIM BUHA B IIOPYIIEHH] aBTOP-
CBKOTO IpaBa 1/ab0 CyMIKHUX IIPpaB MAae
dopmy HeobepeskHOCTI, HIMeIbKe Ta JIH-
TOBCHKE 3aKOHOJABCTBO BPaxoBye iHTepe-
CH HOPYIIHUKA 1 HaJae HOMY MOSKIUBICTD
BUILJIATATH KOMIIEHCAI[II0 3aMICTh CTST-
HEHHS BIOIIKOIYBAHHS 30UTKIB Ta 3I1M-
CHEHHS 1HIIUX Iepeg0adyeHnX 3aKOHOM
3axomiB. Takum YmMHOM, III040 HEYMHCHUX
MOpYIIIeHb aBTOPCHKOIO IIpaBa 1 CyMiK-
HUX 11paB 3axoHu Himeuunnwn 1 JlurBu Mi-
CTATH JOBOJII M'SIKl CAHKIII, OJHAK SKIIO
MOPYIIHUEK JIAB YMMCHO, BHUILJIATA KOM-
MeHcaIrli He € MOKJIUBOIO.

IIpuBepTae yary Toi paxr, 1110 3rigHO
31 ct. 100 3akony Himeuuwmnwm ta 4. 3
cr. 77 saxony JIuTBu ocoba, Axa HeyMIC-
HO IIOPYIMJIA aBTOPChKe IpaBo 1/abo cy-
MIKHI TIpaBa, y pas3l BUIJIATH KOMIIEHCA-
111 BBAYKAETHCS TAKOIO, 110 OTPUMAJIa J103-
BLJI HA BUKOPHMCTAHHS 00’€KTa, 3 IIPUBOLY
SIKOTO BMHUE crrip. [lpm mpeomy 3axomu 3i
SHUINEHHS IPUMIPHHKIB, Ilepegavl Ix
cy0’eKTy aBTOPCBHKOro Ipasa 1/abo cymisx-
HUX IIpaB TOIIO HE 3aCTOCOBYITHCH,
TOOTO, IIPUMIPHUKA 3aJIUIITAI0TLECA B IIiel
ocobu. JIOTIYHO IIPHUILYCTUTH, IO BOHA
MAa€ IIPaBo PO3IIOBCIOMKYBATH 1Tl IIPUMIp-
HUKH, aJKe 3 MOMEHTY BUILIATHA KOMIIEH-
camli Taka ocoba pPO3rJIAHaeThbCs K 100-
pocoBicHMI HAOyBaY T03BOJIYy Ha BUKOPH-
craHHA BigmnosimHoro o6’exkra. TobTo,
3a3HaveHe IIPaBUWJIO PAKTUIHO MOKeE y3a-
KOHIOBATH KOHTpadaKTHI HPUMIPHUKH,
BUTOTOBJIEH] a00 HpHI0aH] IIOPYIIHMKOM,
AKUM aiaB 6e3 ymuciry. B immmx mepaxa-
Bax €C, 3akoHOJABCTBO AKHUX Oyme poa-
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TJISHYTE OAJIl, TAKOTO POIY IIOJIOKEHEHS
BIJICYTHI.

KommeHcariist y cyml BUHATOPOIU, SAKY
MOKE€ OTpPHUMATH CY0€KT aBTOPCHKOTO
mpaBa 3a HAJAHHS J03BOJIy HA BUKOPH-
CTaHHS BIIIOBIIHOrO 00€KTa, Imependave-
Ha Takok 4. 3 cT. 69-1 3akony Jlarsii mmpo
aBTOpPChbKe TpaBo [8], oJHAK 3aCTOCOBY-
€ThCA B 1HIIIOMY HOPAOKY. COMHOI YMOBOIO
IJIS BUILIATA KOMIIEHCAIIl € HEeMOKJIH-
BICTH BU3HAYEHHS CYMHU (PAKTUYHUX 30UT-
KIB, IIpU IIbOMY (POpMAa BUHU IOPYIIHHKA
He Mae 3HAYEHHS, IIPO 3BLIbHEHHS II0PYIII-
HUKA BlJ 3aCTOCYBAHHS IHIINX 3aXOMIB y
it HopMl He #aeTbed. TakuM YuHOM, Ipu-
CYIMBIIH BUILIATY KOMIIEHCAIIll, CYI MOKe
3000B’st3aTH 0cO0y, KOTpa MOPYIIKJIA aBTO-
pChEKe IIpaBo 1/ab0 cyMIsKHI ITpaBa, 3/IIMCHH-
TH ¥ 1HIM i1, 30KpeMa, SHUIIUTHA He3aK0H-
HO BHUT'OTOBJIEH] IIPUMIPHUK.

V nmesaxmx nmepsxaBax-uneHax €C xowm-
meHcallls BUILJIAYYETbCA Yy IOABIAHOMY
poamipi BuHaropogu. BimmosigHo H0 9. 2
cr. 65 3akomy ['pemii mpo aBTOpchEKe
IIpaBo, CyMIKHI IIpaBa Ta IUTAHHA KyJIb-
Typu [9] ocoba, sska ymMuCHO 4u 3 Heobe-
PEsKHOCTI IIOPYIINJIa aBTOPChKE IIPaBO
abo cyMmiskHI IIpaBa, Hece BIAIIOBIOAJIb-
HICTh 3a BUILIATY IIKOJN B HE MEHII HIK
MOJBIMHOMY PO3Mipl BUHATOPO/IH, IO IIe-
penbadena 3akoHOM ab0 3a3BUYAM MHIIJIA-
rae BUILIATI 3a (POPMY BHKOPHUCTAHHSI,
AKy CTOPOHA-IOPYIIHUK 3IiMicHuiaa 6e3
Jgirensii. 3aMicTh BUILIATH KOMIIEHCAIII]
cy0’eKT aBTOPCHLKOrO mpasa 1/abo cymis-
HUX IIPAB MOK€ BUMATATH CTACHEHHS HA
M0ro KOpUCTH T'POIIOBOI CyMHU, OTPUMAaHOIL
MOPYIIHUKOM BHACJIJIOK HE3aKOHHOIO
BUKOPHCTAHHSA BIAIIOBIIHOrO 00 €KTAa.

3rigeo 3 u. 1 cr. 183 3axony Xopsatii
IIPO aBTOPCHKE MPaBo 1 cyMiKHI mrpaBa [10]
cy0’eKT aBTOPCHKOTO IIpaBa 1/ab0 CyMIsKHUX
IIpaB MOKe BAMATATH BUILJIATY BHHATOPO-
JIU y TIOABIHOMY PO3Mipi, SKuit OyB y3ro-
SKEeHHM JOrOBOPOM, A IIPHW BIICYTHOCTI ya3-
TO[IKEeHHs Ha JOTOBIPHINA OCHOBI — y IIOJ-
BIMHIA cyMl BIAIIOBIOHOI BHUHATOPOIH 34
TaKe BUKOPHMCTAHHS BiI 0CO0OH, KA IIOPY-
IIKJIa IIPABO YMHUCHO a00 BHACJIIIOK Ipy0ol
Henbasocti. OKpiM TOTO, AKINO (PaKTUIHA
IIKOa IIePEBUIILyEe CyMy KOMIIEHCAILT,

cy0’eKT aBTOPCHKOIO IIpaBa 1/a00 CyMIsKHIX
IIpaB Mae IMPaBO BUMATATH TAKOMK CILJIATH-
TH PI3HUIIO0 MK PO3MIPOM IIIKOIH 1 CYMOIO
KOMITEeHCATIi] JO0 TTOBHOTO BIIIITKOAYBAHHS
mronu. Tobro, 3axon XopsaTii He oOMe-
JKye M03MBavYa B MOYKJIMBOCTI CTATHEHHS
IOMATKOBUX KOIITIB, AKINO CyMa KOMIIEH-
carni BUSBJISIETHCS MEHIIIO0, HI3K PO3MIp
peasbHO 3amoistaol 1kogu. Jo mopyien-
HsI, BYNHEHOTO 3 HeOOEPEesKHOCTI, I1e TI0JI0-
SKEHHS He 3aCTOCOBYETHCS.

IlomsifiHa cyma BHHATOPOOM € He HaM-
BHUIIM PO3MIPOM KOMIIEHCAIIII: 3aK0oH Py-
MyHII IIpO aBTOPChKE IIPABO 1 CYMIMKHI
mpasa [11] y 4. 2 cT. 188 mepenbauvae, 110
IPY BU3HAYEHH] IITKOJIN CY[ MOKe IIPUCY-
IUTHA BIIITKOIYBAHHSI, 1I0 CTAHOBUTH II0-
TPIfiHY cyMy, sSiKa mijuidraiga 0 BUIJIATI
3a BUJI BUKOPUCTAHHS, KOTPHI CTaB Ipe/I-
MeTOM He3akoHHuX mii. Ilpm 1mpomy
HeMae 3HAYeHHs, Yu 0yJIo MOpPYIIeHHS
BUMHEHE YMFICHO, 4 BUILJIATA KOMITEHCAITIT
He 3BLIbHSE BIOIIOB1IAavYa Bl IIOTEHIIIHA-
HOI MOYKJIMBOCTI IIPUCYIKEHHS [0 BYH-
HEHHS 1HIIUX i, COPAMOBAHHUX Ha 3a-
XHCT 1HTepeciB Ccy0'e€KTa aBTOPCHKOrO
mpasa 1/abo cyMIMKHUX IIPaB.

Hapermrri, posmip xoMirescarri Moxxe 00-
paxoByBaATHUCA B 3aJIEKHOCTI Bl popmu
BUHM B MHOPYIIEHH], K IIe Mae Miclie y CT.
79 zakony IlosbImi mpo aBTOPCHKE IPABO 1
cyMmizKHI mTpaBa [12]: maiiHoBa IIKoma Bif-
IITKO/IOBYETHCSI Ha 3arajIbHUX IIiJCTaBax
a0 MIJIAXOM BHUILJIATH T'POIIOBOI CyMU Y
TOABIMHOMY PO3MIpi, a AKIIO IIOPYIITEHHS €
BUHHHUM — y IIOTPIAHOMY PO3MIipi BiJImo-
BIZHOI BUHATOPOIM, KA OyJia O BUILIaUYeHAa
3a 03B HA BUKOpucTaHHsS TBOpPY. Lle mo-
JIOJKEHHS CTaJI0 MPEeIMEeTOM PO3TJISIY B
€BporeficbKOMy CyIl CHpaBeIJIUBOCTL. 3
BIJTIOBITHUM 3aIIMTOM 3BEPHYBCsSI Bepxos-
autt Cyn [ossImm, y SSKOTO BUHUK CYMHIB,
YK He CYIIePEeYNTh HOpMa MOJIbCHKOr0 3aK0-
Hy, fKa (pakTUIHO Mae (POpMy ITOKApPAHHI,
oyukty b) u. 1 cr. 13 JluperrtuBu
2004/48/€C. €BpomeicbKuil Cy CIIpaBe-
JIMBOCTI JIAIIOB BUCHOBKIB, III0:

* JlupekTriBa BCTAHOBJIOE MIHIMAJIb-
HUHU CTaHJApPT MO0 3abe3medueHHs
[IpaB 1HTEJIEKTYaJIbHOI BJIACHOCTI Ta
He TepeNKoIKae JepsKaBaM-4IeHaM
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mepenbavatu 0171b BHCOKUI pPiBEHD
3axucry (. 23);

* KOMIIEHCAI[lA, KA PO3PaX0OBYETHCS
HA OCHOBI IIOABIAHOI CyMH TIIIOT€THY-
HOT'O POSJITI, HE € TOYHO IIPOIIOPILIM-
HOIO JI0 BTPAT, (PAKTUYHO ITOHECeHUX
IOTEPIIJIoNn cTopoHOoM. I{a xapaxre-
PHCTHKA MIpUTAMAHHA OyIb-sIKIf OfI-
HOPA30BI1i KOMIIEHCAIIll, AK IIe IIPSIMO
nepembavyeno B 1. b) u. 1 cr. 13 Hu-
pexTusu (. 26);

e, mo Jupekrusa He 3000B’a3y€e mep-
SKAB-YJICHIB IependavaTu «Kapab-
HI» 30MTKH, HEe MOYKE PO3TJIAIaTHCS
SK 3a00pOHA HA BCTAHOBJIEHHS TAKKUX
3axomB (11. 28);

*cT. 13 JlupekTuBY Mae TIyMaduyUTHCS
SAK Taka, 10 He BUKJIYAe MOMKINBO-
cTl1 mepeadadYnTH y HAI[IOHAJIHLHOMY
3aKOHOMABCTBI JJIsI Cy0’€KTa IIpaBa
1HTEJIeKTYyaJIbHOI BJIACHOCTI IIPABO
BUMATATH BIIIIKOIYBAHHSA IITKOAU 3
ypaxyBaHHSIM BCIX 00CTaBUH KOH-
KperHOI cripaBu abo, 6e3 HeoOXiTHO-
CT1 [OBEIEHHS PO3MIipy (paKTHUIHUX
BTPAT, BUILIATY KOMIIEHCAI y CyMi,
sIKa Oy[e BIBIYl OLJIBIIOI0, HIMK BIIIIO-
BlJHA BHUHAropojga, sika Oyjga 0 BH-
IIaveHa y pasl HaJaHHSA J03BOJIy Ha
BUKOPHUCTAHHSA BIAIIOBIIHOTO TBOPY
(. 34) [13].

OT:xe, IBOKpATHA CyMa BUHATOPOIN SIK
KOMIIEHCAITIS 34 IOPYIIEHHSI aBTOPCHKOTO
mpaBa 1/ab0 CyMIKHUX TIpaB 3TIIHO 3 TI03U-
miero €BPOmericLKOro Cy Iy CIIpaBe I InBOCTI
BIIIIOBiZA€E IIOJIOMKEHHIO II. b) u. 1 cr. 13
Jupextusu 2004/48/€C. 3 mpuroay mo-
Tpi#iaol cym Buuaropoau Cym He 1aB KOH-
kpetnol Biamosiml. OgHAaK 3 BUCHOBKIB IIPO
e, mo Jupextusa 2004/48/€C BcramoB-
JII0E JIMIIIe HUYKHIO MEKY B PO3PaxyHKY
CyMHU KOMITEHcAITl 1 He 3a00pOHsIe geprKa-
BaM-uJI€eHAM mepeadadaTH il O1IbIIN BHCO-
KHH PO3MIp, CJIIIye, II0 IIOTPIAHA CyMa BH-
HATOPOIH TAKOK BIIIOBIIAE METI 3aXHCTY
paB 1HTEJIEeKTyaJbHOI BJIACHOCT1 BiJIIO-
Biguo no Jupexrueu 2004/48/€C.

[ligBomsauwm IMiCyMKM B LM YACTHHIL J0-
CITIIMKEHHS CJIJT 3ayBAKUTH, 10 B YMOBAaX
CBHOTOIeHHS KOMIIEHCAIIISA 34 IIOPYIIeHHS
aBTOPCHKOTO IpaBa 1 CYMIKHHX IpaB B

mepskasax-wieHax €C Bu3HavaeThes Imo-
pisaomy. OgHaK BOHA 3aBMKIN MAE 3aJIEHK-
HICTD BIJ CyMU BHHAroOpoad, IKa morJia 0
OyTH cIladeHa 3a HAJAHHS J03BOJIy Ha
BHKOPHMCTAHHSA BIOHOBIIHOro o0’exra. Pos-
paxyHOK KomireHcarlili B cymi Bim 10 1o
50000 mMiHIMaJLHAX PO3MIPIB 3apo0ITHOI
IJIATH Y IIOJIOHMM 0 HBHOIO 3aKOHOIAB-
CTBY €BPOIIEHCHKUX IEPKAB He BIIACTUBUMA.

IIpomno3urii mog0 BIJOCKOHAJIEHHS
IPABOBOr0 pPEryJiBAHHA BHUILIATH
koMmmoeHcarnii B Ykpaiui. Ak mokasas
3OIMCHEHUM aHaJIi3, B HOBIM peIaKIiil II. I)
4. 2 cr. 52 Barony AIICII B yactuni BU-
3HAYEHHS PO3MIPY KOMIIEHCAI[l BHKOPH-
craHo gudepeHINioBaHuy HIAX1, AKUHI
3aCTOCOBYETHCA IIOHANMEHIIIe B OHIN €B-
pomeiichbkiii gepsxasl — llospiri. B mutomy
IPAaBUJIO IIOAO0 KOMIIEHCAIII IPYHTYEThCA
Ha 1. b) 4. 1 cr. 240 Yromu mpo acoiriariio,
B SIKOMY BIJITBOPEHO IIOJIOKEHHS 1. b) 4u. 1
ct. 13 Jlupexturu 2004/48/€C.

Xoua Jluperxtura 2004/48/€C momyc-
Kae BCTAHOBJIEHHS OLJIBII BHMCOKOTO PO3-
MIpy PO3paxyHKy MAMHOBOI IIIKOMU, HIK
mepenbaveno 1. b) u. 1 cr. 13, ogHOYACHO
y cr. 3 JlupekTrBU BKa3aHO, IO 3aXOMIU,
IpoLeaypHu ¥ 3aco0M IIPABOBOrO 3AXHUCTY
MalTh OyTH CIIpaBeIJIUBUMH, e(PeKTHUB-
HuMH, nponopiiaumu. 111 kpurepii Ha-
BeneHl Takox B cr. 230 Yrogu 1mmpo aco-
IIaIIiio 1 caMe HUMM HeOOXI1THO KepyBaTH-
¢ TIpH BH3HAYEHHI MAaKCHMAJILHO
IOIyCTHMOI'0 PO3MIpPy KOMIIEHCAIIll, CITiB-
BIHOCUTH HMOro 3 00CAroM 3aIlomlsHOI
LIKOAX. IHCTUTYT BIAIIIKOMYBAHHSI MAKHO-
BOI LIKOOM ICHY€ He IJIs IIOKAPAHHSA II0-
pPyILIHMKA YK 30aradyeHHs: ocoOu, gKa 3a-
3HaJIa Ma¥HOBMUX BTPAT, 4 Ma€ Ha MeTi
BIJTHOBJIEHHSI MAXHOBOT'O CTAHY, CTBOPEH-
Hs TAKOI'0 CTAHOBHIIA, B TKOMY 3HAXOJIH-
nacst 6 ocoba, AxOu mopyIeHHs i1 mpaBa
He B1AOysoca. IHCTpyMeHTOM IIBOrO 1H-
CTUTYTy BHUCTYIIA€ CTATHEHHS, AKe BIIIO-
BlJae 3aIogigHIN K01, TOOTO € aIeKBaT-
HUM, €KBIBaJIEHTHHM B1JHOCHO MAMHOBHX
BTpaT. AKIIO ymMoBa IIPOMOPINIHHOCTI He
IOTPUMYEThCSI, KOMIIEHCAIIIA € e(peKTHB-
HOIO, OTHAK He 3aBiKIU CIIPABEIJINBOIO.

Ax ceiguars Marepiajiu CymoBoOl IIpak-
THKHW, PO3MIp 3asBJIEHOI KOMIIEHcAInl y ii
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[OIepeJHLOMY 3aKOHOIABYOMY BHpPAa3l B
HEIIOOAUHOKNX BHUIIAAKAX 3HAYHO IIePEBH-
IIyBaB 1 00CAT 3aMOMISAHOI IMTKOIN, 1 CyMy
BUHATOPOOM, AKa Oysa O ciraueHa, SO
MIK Cy0’€KTOM aBTOPCHKOTO IIpaBa 1/abo cy-
MIKHMX IIPaB Ta IOPYIIHUKOM OyB yKJIa-
nmenuit norosip. Ile maso miciie, 3okpema, y
fparaTpoX CIIpaBax 3a IT0O30BAMM OpraHisa-
i KOJIEKTUBHOT'O YIIPABJIIHHS: 34 IIy0/I14-
He BUKOHAHHS OJHOTO MY3WYHOTO TBOPY
CcyMa KOMITEHCAITIT 3asIBJIsJIACS He JIUIIE B
HAWMEHIIIOMY BCTAHOBJIEHOMY 3aKOHOM
poamipi, a i B ekBiBasienTi 20 [14] 1 HaBITH
30 [15] miHIMaJIBLHUX 3apobITHUX ILIAT. ¥
2018 porrl poaMip KOMIIEHCAIlll 3a IIOPY-
IIeHHs, AK1 BIOOYJIHCA 10 HaOpaHHS YMH-
HOCTI1 HOBOIO peaKinieo I1. T') 4. 2 cr. 52 3a-
rouy AIICII, y mesxkux IMO30BHUX 3asBax
pamToBO 3pic 1 mocar mo3Havyxku 60 MiHI-
MaJIbHUX 3apo0iTHuX 1wiat [16] [17] — aa
my6JIiuHe BUKOHAHHS JINIIE OJHOTO MY-
3HYHOI'0 TBOPY. X0ua SIKOM KOXKEeH BIIIIOBI-
a4y MaB JOrOBIpP 3 OpPraHi3allleio KoJIeK-
THUBHOT'O YIIPABJIIHHS, BiApaxyBaHHS 34
BUKOPHUCTAHHS IIHOr0 X MY3HUYHOIO TBOPY
OyJi0 6 B COTHI 1 HABITH THUCAYL Pa3iB MeH-
muM. Tarl OpHEJIagyM HAOYHO 1LJIIO-
CTPYIOTH, IO KOMIIEHCAIIS, HA BUILIATY
SIKOT MOTJIM PO3PaXOBYyBaTH IIO3UBAYl y TIO-
TepeIHI meplof, JaJIeKo He 3aBKIu 0yia
IIPOIIOPITIMHOIO A0 OOCATIB IIOPYIIIEHHS Ta
aKTHUYHO 3aTIOIISTHOI IITKOI.

B cuuty Toro, 1o 3a Yromoro mpo acorria-
miro Yrpaina 3000B’s3aHA IIOCTYIIOBO Tap-
MOHI3YBATH HAIIlOHAJIbHE 3aKOHOJABCTBO
13 3axonogascTteoM €C, BimMoBa Bif cTapo-
ro MOPSIKY 1 Iepexis 10 PO3PAXYHKY KOM-
IeHcAallll 3a €BPOIeHChbKUMHU IIPABUJIAMU
IIJIKOM OOIpyHTOBAHl. 3BUYANHO, YKpa-
IHCBHKIA IIPaBO3ACTOCOBHIN IIPAKTHIN 3HA-
JIOOUTHCA Yac HA MHOIIYK IILISXIB 10 edek-
THUBHOI'O 3aXMCTy aBTOPCHKOTO IpaBa 1 cy-
MIKHMX IIpaB y HOBUX 3aKOHOIABYMX
ymoBax. [lorpeOyBaTumernhess BUPOOIICHHS
KPHUTEPITB JJId PO3PAXYHKY BUHATOPOIHU 34
BUKOPHUCTAHHSA O0€KTIB  aBTOPCHKOTO
mpaBa 1 CyMIKHHUX IIPAB, BUSHAYEHHS BHU-
MMAJIKIB, KOJIM IIOPYIIEHHS MOe KBaJsidi-
KyBaTHCS AK HeyMucHe. Ak ciyiiHo 3a-
yBaxkye 1. TomapoB, MOKJIMBO, ITPABOBJIAC-
HUKH IIepel] 3BePHEeHHAM 10 Cydy JacTiIne

HAJICHJIATUMYTH BUMOTY IIPHUIIMHUTH II0-
PYIIeHHs, 1100 MATH J0KA3 YMHUCIIY, a IIO-
PYLIHUKN — J00POBLILHO ITPUIIHHATH-
MyTh He3akoHH1 mii [18]. He qusisuncs Ha
POTHO30BAHI TPY/HOIIl 13 3aCTOCYBaH-
HAM, BHIJIaTa KoMIIeHcalrl arigHo 3 Ii
HOBOIO 3aKOHOIABUYOK MOIEJIII 3MOKe
CTATHU JOCTATHBO JIEBUM CIIOCOOOM 3aXUCTy
aBTOPCHKOTO TpaBa 1 CyMUKHUX mpaB. |
X04Ya CyMHU IIPUCYIKEHUX BHUILIAT B JIed-
KHX BHUIIQOKAX CTAHYTH HIKUMMH, HOBA
MOJeJTh KOMIIEHCATII] B IILJIOMY KOPEJTIOE STK
13 3acaJgaMu IMBLILHO-IIPABOBOI BIAIIOBI-
JAJBHOCTIL 32 3aIIOMISHHA IIKOAW, TAK 1 3
3araJbHOEBPOIEHCHKMM IIIIX0A0M 0 il
BIMIIKoAyBaHHA. J[0 CX03KOro BHCHOBKY
mimoB Takoxk K. O. 3epos, 3azHaumsim
Ha JIOIJIBHICTH ICHYBAaHHS came o0paxyH-
KOBOI0 (OITIHOYHOIO) IIIAXOAY IO CTACHEH-
HsI KOMIIEHcAIlll, AKuil BlIoOpaskeHUH B
m. 1) 4. 2 cr. 52 3axony AIICII [19, 169].

Ockinbky OPMYJIIOBAHHS II. T) 9. 2
cr. 52 Baxony AIICII mae meBHI HeIOIIKH,
Ie Jae MiICTaBU 3alpPOIOHYBATH yIOCKO-
HAJIEHHS [IPABOBOr0 PEryJIl0BAHHS BUILIA-
TH KOMIIEHCAIII] 3 ypaxyBaHHAM BHCJIOBJIE-
HUX BUINE 3ayBaskeHb. Jlesaxl HeTouHOCTI
MICTATBCA 1 B II. T) 4. 1 cT. 52 3akonHy
ATICII, me sasHaveHO Ha IPaBO CYyO €KTIB
aBTOPCHKOTO IIpaBa 1/ab0 CyMIMKHUX IIpaB
IOJABATH II030BU J0 CyAY IIPO BIIIIKOMY-
BaHHA 30MTKIB (MaTepiabHOI IITKOIH),
BKJIOUAIOYM YIIYIeHy BHUIOAYy, abo CTAr-
HEHHS [I0XOMY, OTPHUMAHOI0 IOPYIIHUKOM
BHACJIIOK IIOPYIIEHHA HUM aBTOPCHKOIO
mpasa 1/abo CyMIKHHX IIpaB, 00 BUILIATY
kommencamin. Ilomo 1poro mosiosxeHHsS
CJILI 3a3HAYUTHU TAKe.

Ilo-mrepimre, BkasiBKa HA Te, IO II030BU
MaoTh IOdaBaTHCA OO0 CYIy, € 3aiBOI0,
ajsKke II030B — Ile BHUKJIIOYHO IIPOILECy-
AJbHUN 1HCTUTYT, SKAN HEe BUKOPHUCTOBY-
eThCA y MaTepiaJbHUX IPAaBOBIIHOCHHAX
3a MeKaMu IOPUCIUKITNHOI hopMu 3axu-
cry. B KOHTeKcTl rocmogapchbKoro 1 Ifu-
BLIIBHOI'O CYJOYHHCTBA II030B — IIe 3Bep-
HeHa J0 CyAy mepInoi 1HCTaHIl BUMOTa
3aiHTepecoBaHOI 0cOOM, IO BUILIMBAE 31
CIIIPHHUX MAaTEepPlaJbHUX IIPABOBIIHOCHH,
PO 3OIMCHEHHS IIPaBOCYOOs Y CIIPaBl HA
3aXUCT IIOPYIIeHUX, HeBU3HAaHUX abo
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OCIIOPIOBAHMX IIPAB, CBOOOM TA 1HTEpECIB.
Buwmora, mo npen siBiisieTbesa Oyab-IKOMY
IHIIIOMY OpPraHy 4u 0co0l, II030BOM HE €,
TOMY Te3a, IO II030B II0JAETHCA 0 CYIY,
Ile KOHCTATAIlld OYeBUIHOTO (PAKTy, TKa
He BUIAeThCS IOTP1OHOIO.

Ilo-mpyre, cioBOCIIOIyYEeHHS «MaTepi-
aJIbHA IIIKOa» He BIAIIOBIIae TEPMIHOJIO-
rivaoMy amapary, yxkuBamomy B LK
Vipaiau: y 4. 2 cr. 16, Hassl crarri 22,
cT. 1166 BUROPUCTOBYETHCS IIOHATTS «Ma-
HOBA IITKOJIa».

[lo-Tpere, BRUTTA TEPMIHY «KOMIICHCA-
if» y MHOMKHHI MOJKe YTBOPIOBATH IIO-
MUIJIKOBE BPaskeHHs, HaueOTo 3a OmHe 1 Te
K IIOPYIIIeHHS, BHACJIIIOK AKOoro OyJia 3a-
MOMisTHA MANHOBA IIIKOA, MOYKHA CTSTHY-
TH JeKLIbKa KomieHcamii. OnHak B 1. T)
u. 2 cr. 52 3arkony AIICII #imerses Bixe
PO «KOMIIEHCAIIIIO» B OJHIHI, III0 BIJIIOBI-
JIa€e CYTHOCT1 1HCTUTYTY BiJIIKOIYBaHHS
MafHOBOI IIIKOAM, SKa He MOe aBa abo
OLIbIIIe Pa3iB 3aCTOCOBYBATHCS 0 OOHUX 1
THX K€ BTPAT MAXHOBOIO XapaKkTepy.

3 orisamy Ha Iie, BBAXKAIO 34 HOLJIbHE
3aIIPOIIOHYBATH:

1) Bukygactu m. r) 4. 1 cr. 52 3akoHy
AIICII y rakiit pemakiiii: «nodasamu
no308u npo 8i0WK00Y8AHHA 36um-
Ki8, GKJIOUQIOYU YRYULEHY 6U200Y,
abo cmsa2HeHHs 00X00y, OMPUMAHO20
NOPYULHUKOM 8HACJIO0K NOPYULECHHA
HUM a8mopcbko20 npasa i (abo) cy-
MINCHUX npas, abo suniamy KOM-
nexHcaylin;

2) BurJiacTH 1. T) 4. 2 cr. 52 3akony
AIICII y Taxiit pegakiii: «sunsiamy

KoMnencaylli, AKa BU3HAUAEMbCA
cyoom AK Pikcosana noo8oeHa, a Yy
pas3i YMUCHO020 NOpYULeHHS — No-

MPOEHA CYMQ 8UHA20POOU, AKA OYy1a 6
Ccnia4ena 3a Hao0aHHA 003680J1Y HA 8U-
KOPUCMAHHA 06 €KmMa a8mopcbKo20
npasa abo CyMINCHUX CNPas, 3 NPUBO-
0y AK020 8UHUK CRIp, 3aMicmb 8i0-
WKOO0YB8AHHSA MQAUHO80L WKOOU abo
CMAZHEHHA 00X00Y).

Ha saBepiuenus ciipg 3asgaunTw, 1110 12
bepesus 2019 pory y Ilapnaamenri 6yB 3a-
PeeCTPOBAHUI MIPOEKT 3aKOHY IIPO ABTOP-
CbEKe IIpaBo 1 cymiskal mpasa (Ne 10143), B

AKOMY y Y. 2 ¢T. 52 OpOmOHYeThbCSI BH-
3HAYATH KOMIIEHCAIII0 ¥ po3mipl Big 10 mo
50000 IIPOKUTKOBUX MIHIMYMIB IJIs IIpa-
1e3aTHUX 0cl0, BCTAHOBJIEHOTO HA MO-
MeHT BYMHEHHSI TIpaBomopyiieHts. [Ipu
BU3HAYEHH] PO3MIPYy KOMIIEHCAIIIl CyI0M
MAalOTh BPAXOBYBATHCS TPUBAJICTH IIOPY-
IIeHHs, o0caAr mopylleHHs (30Kpema, 3
ypaxyBaHHIM PO3MIpPY TEPHUTOPil HOro Iro-
IIMPEHHs), MAaHHOBUM CTAH MHOPYIIHUKA,
CHCTEeMATUYHICTh MM HOPYILIHHKA IIMOJI0
MIOPYIIIEHHs aBTOPCHKOro mpasa i/abo cy-
MIKHUX IIPaB OQHKM 1 THM K CII0COOOM Ta
1HIM 00CTABMHM, III0 MAIOTH IIPU3BOIUTH
10 OLJIBIIIOr0 PO3MIPY KOMIIEHCAIlll B IIO-
PIBHSHHI 3 BIACYTHICTIO 3a3HAYEHHUX 00-
CTaBWH. 3aIIPOITOHOBAHA ¥ 3aKOHOIIPOEKTI
MOJEe/Ib CTABUTHh KOMIIEHCAIIIO y 3aJIeMK-
HICTB BIJ KATEropii MposKUTKOBOIO MIHIMY-
My, KOTpa He MOB’sI3aHa Hi 3 00CATOM 3a110-
IISTHOI IIIKOIM, HI 3 BAPTICTIO JO3BOJIy Ha
BUKOPHUCTAHHSA TBOPY, IO IIOTEHIIMHO
MOKe He KOpeJII0BATH 13 3acamaMu Bll-
IIKOAYBAHHSA MaliHoBoI mkoau. KpiM Toro,
YMHHUKH, SIKl IIPOITIOHYETHCS BPAXOBYBATH
[IPY BU3HAYEHHI PO3MIPY KOMIIEHCAII11, II0-
TPeOYIOTh OKPEMOr'0 AHAJI3y, OCKIJIbKN
BOHHU € BIIMIHHVMH B1J KPUTEpPIliB BHILIA-
T KOMIIEHCAIlll, mependadyeHux ¥ ool
IIPO aCOIAIIIIo.

HasasHicTh 3a3HaYEHOr0 3aKOHOIIPOEK-
Ty CBITUUTH, II[0 B MEPCHEKTHUBI IOPSIIOK
00YMCIIEHHS KOMITEHCAITl MOKe 3HOBY 3Mi-
autucsa. OgHAK 119 IMOBIPHICTE He IIPH-
MEHIIye BAKJIUBICTH IIPUKJIAJTHOTO JI0-
CJTIJIPKEHHST METOOUK PO3PAXyHKY CYM BU-
HArOPOOW 34 BHUKOPHUCTAHHS 00 €KTIB
ABTOPCHKOIrO IIPAaBa 1 CYMLKHHX IIpPaB, OC-
KIJIBKM Ha TeIepillHii Jac caMme Iie € He-
OOX1THUM IJISI 3aCTOCYBAHHSA KOMIIEHCAITIT
AK ¢opMH BIIIIKOOYBAHHA MAaMHOBOI
IIKOIX 34 MOPYIIEHHS aBTOPCHKOrO MpaBa
1 CyMIsKHHX IIPaB.

Bucnosku. 3MiHu, mo BimOyJaImcs y
IIPaBOBOMY PETYJIIOBAHHI BHUILJIATH KOM-
TIeHcarlil, € CepHO3HNUM BUKJIMKOM JJISI IIpa-
BO3ACTOCOBHOI IIPAKTUKN. 3BUYHUH 1 3pyd-
HUM TOPSIJIOK, SIKKHM OTPeOyBaB TIOPIBHSI-
HO HEBeJWKUX 3yCHJh B JIOKA30BIH
ISJIBHOCTL, BUTIMIIOB Y MUHYJIE, 4 3aMICTh
HBOTO 3'SIBHJIOCS ITPABHMJIO, KOTPE BUMATAE
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SAKICHO 1HIITOTO (POPMYBAHHS IIO3UINL Yy
crpasi. IIporaososasi TpymHOIIL, OB’ sA34a-
HI 3 HeOOXITHICTIO IIePexoy 10 HOBOTO PO3-
paxyHKy KOMIIEHCAIIll, He TIOBUHHI JaBaTU
HIJICTAB BBAMKATH, I0 YMHHA pPegaKIlid
. 1) 4. 2 ct. 52 3akony AIICII misesioe 3a-
XHCT aBTOPCHKOrO IpaBa 1 CyMIMKHUX IIPAB.
Ile momenp, sika BIOIIOBIIAE €BPOIEHMCHKO-
My IJIXOAy Ta Yy IMOPIBHAHHI 3 3aKOHOIAB-
cTBOM JepskaB-wieHiB €C mepembauae
OJTWH 3 HAWBHUIIMX PO3MIPIB BUILJIAT.
IloBepHEHHS 10 OOUMCIIEHHS KOMIICH-
camii y cymi Bixg 10 o 50000 MiHIMAJIEHAX
pO3MipiB 3apo0ITHOI ILIATH, 10 SIKOIO 3a-
KJINKAIOTh OesKl (paxiBIfl, HABPST YK MOK-
JIUBe 3 OTVISIAy HA €BPOIHTerpaIiiifHl 30-
0OOB’g3aHHA YKpalHu, ajiKe TaKa KOMIIEH-
callsg He CIIBBIJHOCUTBCI 3 MesKaMHu

YMOBAX CHOTOJIEHHS CTA€ AKTYaJbHUM BH-
PpOOJIEHHST METONUK OOYMCIIEHHSI CyM BUHA-
ropoay 3a BHUKOPHCTAHHS 00 €KTIB aBTOP-
CBKOTO IIPaBa 1 CYMIKHHUX IIPaB K OCHOBU
JIJIsI BUSHAYEHHS PO3MIPYy KOMIIEHCAITII.

Ax BcTamoBsieHo y IMi#f cTaTTi, HOPMA
n.1) 4. 2 cr. 52 3axony AIICII morpebye
IEeAKOr0 BIOCKOHAJIEHHS B YAaCTHUHI yCy-
HEHHS IIOMHJIOK, JOIIYIIEHNX B O(IIIHO-
My mepersam 1. b) 4. 1 cr. 240 Vroau 1po
ACOITAIIO, TA IPUBEIEHHS TePMIHOJIOTII y
BIIMOBIIHICTE 3 BiKe Y*KMBAHOI y HAIO-
HaJIbHOMY 3akoHomaBcTBi. OnHak He3Ba-
JKAIOYM HA HAasBHI HEIOJIKH, IIOPAIOK 3a-
crocyBaHHdA II. T) 4. 2 cr. 52 3aromy AIICII
JIOBOJII 3PO3yMLUIHI, a IpaKTUKa Horo 3a-
CTOCYBAHHS CTAHOBUTHUME BEJIMKUHI 1HTE-
pec oIS JOCITIIKeHHS. &

3aXUCTy IpaB 1HTEJEeKTyaJIbHOI BJIACHOCTL
B €BpOIIEMCHKOMY pO3yMiHHI. Bigrak, B
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IlITtedpan A. Kommencanus 3a HapylmeHue aBTOPCKOIO MPaBa M CMEKHBIX
npae. CTaTbs IIOCBAIEHA OMPEIEJIEHHUI0 ITPABOBON IPHUPOILI KOMITEHCAIIMHA KaK
dopMBI BO3MeEIIEHUSI UMYIIECTBEHHOI0 Bpea 3a HapyIleHnue aBTOPCKOr0 IIpaBa U
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CMEKHBIX [IPaB; aHAJMU3Y ITOJIOMKEe U 11. T) 4. 2 cT. 52 3arona Yrpauns «O6 aBTOpCcKOM
IIpaBe U CMEKHBIX [IPAaBax» B COOTHOIIEHWH C AHAJOIMYHBIMA HOPMAMHU €BPOIIeACKOro
mpaBa M 3aKOHOIIATeJILCTBA TrocymapcTB-uiaeHoB KC; ompenesieHH0 TOro, HACKOJIBKO
HOBasA MOJEJIb KOMIIEHCAIINYU COOTBETCTBYET €BPOIIECKOMY YPOBHIO 3AIIUTHI ABTOPCKO-
ro MpaBa M CMEKHBIX IIPAB; PadpaboTKe IIPeIJIOMKEeHUI 10 YCOBEPIIEHCTBOBAHUIO IIpa-
BOBOT'0 PEryJIMPOBAHUSA BBIILJIATHI KOMIIEHCALIUM.

Knwuessie cnosa: KoOMIIEHCAIUA, BHILIATA KOMIIEHCAIIUM, 3AIUTA aBTOPCKOTO
[IpaBa U CMEKHBIX IIPAB

Shtefan A. Compensation for violation of copyright and related rights.
Compensation is a form of compensation for property damage for violation of copy-
right and related rights. In the previous 25 years the Law of Ukraine «On Copyright
and Related Rights» provided that compensation is determined by a court in the
amount of 10 to 50 thousand minimum salaries established by law. At the same time,
it was not necessary to prove a specific amount of damages. Therefore, compensation
was the most widespread way of protecting copyright and related rights

On July 22, 2018, the new procedure for payment of compensation came into force.
In today’s conditions, compensation is characterized by the following features:

1) Compensation is a lump sum payment. It cannot be determined as a percentage
of future sales of copies or other use of copyright and / or related rights objects with-
out specifying its size. Compensation should be paid as a single, one-time payment in
a fixed amount;

2) The amount of compensation depends on the guilty form of the offender. In the case
of the intent of violating, the compensation calculates in a triple rate, with negligence —
in the double amount of remuneration that would have been paid if a right holder was
granted permission to use the object that was unlawfully used by the offender;

3) The basis for calculating the compensation is the amount of remuneration that
would have been paid if the offender applied for authorization to use the disputed object.

This approach is based on the rule of paragraph b) of part 1 of Art. 240 of Associa-
tion Agreement which reproduces the provisions of paragraph b) of part 1 of Art. 13 of
Directive 2004/48/EC.

In the EU, compensation is provided by the legislation of Croatia, Germany,
Greece, Latvia, Lithuania, Poland, Romania, however, each state regulates the rule
for compensation differently. The approach introduced in the Ukrainian legislation is
exactly the same as in Poland. The practice of its application has not yet begun to
form but there is no doubt that in the new legislative environment protection of copy-
right and related rights will be more complicated. The right holder must prove the
amount of remuneration that would have been obtained by him for granting permis-
sion to use the relevant object which was not previously required for the payment of
compensation. However, despite the predicted difficulties, the new compensation
model can become a sufficiently effective way of protecting copyright and related
rights. This model is in line with the European approach and it provides for one of the
highest payments compared to the legislation of the EU Member States.

Key words: compensation, payment of compensation, protection of copyright and
related rights
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