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CraTTs IMpHCBAYEeHA IMUTAHHAM IIONIYKY OAJIAaHCy MK 1HTepecaMu CyCIILILCTBA Ta MAMHO-
BUMM IIpaBaMU IIATEHTOBJIACHUKA B YACTHHI IMILIEMEHTAIN] 10JaTKOBOI IIPABOBOI OXOPOHU!
BUHAXO/IB, II0 CTOCYIOThCS JIIKAPCHKUX 3aC001B. YIIPOBAIKYIOUN MOJIOKEHHS PO JI0IaTKOBY
OXOPOHH BHHAXO/IB, YKpaiHa ITOBMHHA BUKOPUCTATH JOCBiA kpain €C y yacTUHl oM SKIITeH-

Hs Iii JoJATKOBOI IIPABOBOI OXOPOHH.
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OaJstamc mpas

3akouomascteo €C ymposamxye 10-
IATKOBY IPABOBY OXOPOHY BHMHAXOIAM y
cepl MeauIIUHY 1 BeTepuHAapii 3 METOH0
OOTPHUMAaHHA 0allaHCy MaWHOBHX 1HTe-
peciB IIaTEHTOBJIACHUKA Ta CYCIILILCTBA,
sKe 3 OJHOro 00Ky Xoue OTPHUMATH edek-
TUBHHU Ta 0e3levHn JIKapCchbKUi 3acid
1 BOPOBAIMKYE TOTATKOBI aaMiHicTpa-
TUBHI HPOIEeAYyPU OTPUMAHHS J03BOJIY
BHUBEJEHHS Ipelrapary Ha PUHOK, 3 1H-
IIOT0 — SKHAWIIBHU/IIE M030yTHUCSI MO-
HOITOJIII Ta JUKTATY I[IHU Ha JIIKH.

ITorogqumocsa, mro obmaBa OasxaHHS
CYCIILJIBCTBA € IIJIKOM CJIYIIHUMHM, OJHAK
CIIPOOYEMO POSIVIAHYTH Iie 3 IIO3MIII ma-
TEHTOBJIACHUKA. BiH moumHae OCTAaHHIO
CTAIII0 KJIHIYHUX BUIIPOOYBaHb, K Ipa-
BIJIO, KOJIM IIATEHT Ha JIKApPChKUHA 3acid
ysxe orpumano. [Ipore ckopucraTucs suc-
KaMH IIaTeHTHOI MOHOIIOJII IIOKHW IO He
Mae MOKJIMBOCTI: KJIHIYHI BAIIPOOyBaH-
Hd, JOBeIeHHs 0e3neku Ta epeKTUBHOCTL
JIIKapChKOTro 3aco0y, IIPOXOIKeHHS BIIIIO-
BIJHUX aAMIHICTPATHBHUX IIPOLEAYD OJIS

BUBEJEHHS IIpernapary Ha PUHOK TPHUBA-
TUMYTb He OoJuH pik. Taxk MmoCTyImoBoO
crmuie 20-piyHUE TepMiH mii maTeHTty, a
MpUOYTKYU 3aJIUIATUMYTLCS Y BimaJie-
HIi [IePCIIeKTHBI.

JloxmamHuii aHaIi3 IPUPOLHU IIpaBa
sui generis €C cTOCOBHO JOIATKOBOI 0X0-
POHH JIIKAPCHKUX 34C001B 1 JOTPHUMAH-
HsaM 0OajiaHCy 1HTEpeciB CyCIIJIBCTBA Ta
MMATeHTOBJACHUKIB BUKJIAIEHO Y poboTi
I0. M. Kaminm, aka Ha chOromHl € Hau-
O1/IBII IPYHTOBAHUM JOCTLIKeHHIM [1].

OTke, AKMMHU MexXaHI3M MexaHli3Ma-
mu cropuctaBea €C? Jnsa ycymeHHs
Takoi «HecIpaBeqJIMBOCT» Permamen-
toMm (€C) No 469/2009 Bizg 6 Tparusa 2009
pory «IIpo s3ampoBajsKeHHS CBIIOIITBA
IOJTATKOBOTO 3aXHUCTY JJIS JIIKAPChKUX
3aco0iB» (mam — Permamenr (€C)
No 469/2009) [2] OyJio 3ampoBaIKeHO
MOSKJIMBICTh IIOJOBYKUTH Mil0 MTATEHTY
(momay 20 poKiB) IIle B cepeaHboOMY Ha 5-
10 pokiB 3 MeTOI KOMIIEHCAIlll BTpadye-
HUX POKIB HATEHTHOI OXOPOHH.
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Bamxko yrpumarumcsa Bim mopasisa-
TOPCTBA 1 HEe HATOJOCUTH, IO Il JOLAT-
KoBl 5—-10 pOKIB € JOJATKOBOK MOHOIIO-
Ji€ Ha I[Hy, Mo y Iedl meplox mae
MicIle IIepeBakaHHsa MaWHOBUX 1HTepe-
ClB HAJ IIPABOM HAa KUTT 1 3J0POB’s, 10
OlJIBIMTICTh IEPCIEeKTUBHUX MOJIEKYJI
CTBOPIOIOTHCA B JIA0OPATOPIsAX Tep:KaB-
HUX YHIBEPCHUTETIB HA KOIITH IIJIATHH-
KIB IIOJIATKIB, TOOTO TOTO 3K CYCHLILCTBA,
10 3PeIrTor y (iaocodli HAYKH € KaTe-
ropisi «KOJIEKTHMBHOTO 3HAHHSI» SK 3a-
raJbHOJIIOACHKOro 0JIara...

Haromicte mosBosimmo co0l1 BimcTyI
nparMatuvHuii. Maemo MIsKHApPOIHI 30-
boB’ss3auusa Yrpaiuu (Yroma mmpo Acoria-
mio Mixk Yipaidowo ta €C, cr. 220), Bigmmo-
BIZHO 10 SKMX HAIlla JepskaBa MOBUHHA
IMILIEMEHTYBATH HOPMY IIPO JTOTATKOBY
IIPaBOBY OXOPOHY BHHAXOMIB y cdepl Me-
OUIIMHA Ta BeTepHUHApIl 10 HAIllOHAJILHO-
ro HAaTEeHTHOTO 3aKOHOIaBCcTBa. llpore
HIXTO HE MOKE YTPUMATH BITUMIHAHUX
cy0’eKTIB 3aKOHOIABYOI 1HIIIATUBYU 3PO-
OUTH 1ie 3 MO3UIIN Jep:KaBHUIBKUX (BIT-
Yyu3HAHA QapManeBTUYHA IIPOMHMCIIO-
BICTh € IeHEepHUYHOI0) 1 IIPOCYCHIIBHUX
(YEpalHCHKHH IAIlEHT Mae OTPHUMATH JI0-
cTyII 10 e)eKTUBHUX JIEIIeBITHUX JIKAPCh-
KHUX 3aC001B IKHAMIIIBUIIIE).

Bigrax 1morpibHO BUBUNUTH OCBIL
1HIUX Kpainu, 3okpema €C, 9u KOIUNIHIX
tioro uneniB (Besukoi Bpuramii), Takox
CIIIA i Kamagu: ax BOHE JOTPpHMAJINCT 0a-
JIAHCY MIiK HeOOXIIHICTIO JOJATKOBOI IIpa-
BOBOI OXOPOHU 1 3aXUCTOM IIPABA HA SKUTTS
Ta 300POB’SI CBOIX I'POMAISH.

B Vkpaini Ha choromui € gBa 3aK0OHO-
MPOEKTH, AKUMH IMIIJIEMEHTYEThCA I0-
JAaTKOBAa IpaBOBa OXOPOHA BHHAXOIB.
ITe mpoert 3axony No 9088 «IIpo BHe-
CeHHs 3MIH 0 TeIKHX 3aKOHOIAaBUUX
aKTIB YKpalHu 11010 MIABUINEHHS PIBHSI
OXOPOHU 1 3aXHCTy IIPAB 1HTEJEKTyaJb-
HOI (IIpOMMCI0BOI) BJIACHOCTI Ta YIOCKO-
HaJIeHHS JIepyKaBHOTO YIIPABJIIHHS cde-
poI0 1HTEJEeKTyaJ bHOI BJIACHOCTI» 1 BUK-
JajeHU Ha TPOMAaJChKe 0OrOBOPEHHS
3akonomnpoekt MEPT Vipaium «Ilpo
BHECEHHsS 3MIH [0 JeAKHUX 3aKOHOIAB-
YUX aKTIB YKpaiHy II0I0 IIIBUIIEHHS

P1BHSA OXOPOHH 1 3aXHCTy IpaB IHTEJIEK-
TyaJIbHOI BJacHOCTI Ha BuHaxodu (ko-
pHCHI MoOzeJii), IIPOMMCJIOBlL 3pas3kKu 1
TOPTOBeJIbHI MapKm». 3a3HadyuMoO, IO
o0MaBa MOKYMEHTH MICTATDH 1JeHTUYHIL
TIOJIOKEeHHS 13 3aIIpOBaMKeHHa cepTudi-
KaTiB J0JaTKOBOI MPaBOBOI OXOPOHU
(CHOO), Tomy BOadaeThCs 3a OOIIJIbHE
TMOPIBHATH OCHOBHI 3 HUX.

Pernamenrom €C Ne 469/2009 obme-
smyerbea npeaMer sugadl CIO, mo suma-
€ThCs JIMIIEe HA «OCHOBHMU IIATEHT», IIi
KM PO3YMIIOTH 0e3locepenHbo IIpemna-
paT, a TAKOK IPOLIeC OJepIKaHHs IIpera-
pary abo 3aCTOCYBaHHS Ipenapary.

O0uaBa BITUM3HAH]I 3aKOHOIPOEKTHU
MAalOTh TaKe 00OMesKeHHS.

Y Crarri 3 Permamentry €C
Ne 469/2009 BusHauaerses, mo CJO Ha-
IAIOTHCS JIUIE Ha OCHOBHUH IMATEHT 1 3a
YMOBH, II[0 TaKa OXOPOHA He HaJ aBaJa-
cs pamimre. [le Ha mepiwi MorJIsm JIo-
MYHUH aJICOPUTM Mae IiJ coboi0 IIKaBy
CYZ0BY MPAKTHUKY II0I0 BU3HAYEHHS TO-
TOKHOCT1 IIpeIapary, Ha SKHA OTpHUMAa-
HO MIATEHT 1 HA AKWU 3aIUTYETHCSI I03-
BLJI [IJIs1 BUXOY Ha PUHOK. Taxkwuii mocBig
BApTO yBa’KHO BuUBYATH. Ha Hamy
OYMKY, Ile OyayTh IIepIIl COpaBu IJIsS
poarisny HoBocTBOpeHoro Cymy 3 iHTe-
JIEKTyaJIbHOI BJIACHOCTI.

YV 3axoHOIpoeKTax BIlACYTHE II0JIO-
JKeHHS IIPO Te, IO B pasl HAABHOCTI
KLTBKOX IATEHTIB, SIK1 OXOPOHSIOTH OUH
AKTUBHUN (apMalleBTUYHUN 1HTPETI-
€HT, 3aci0 3axXmMCTy TBapuH Ta 3acib 3a-
XHCTY POCJIMH, BOJIOALJIEIlb IATEeHTY 00u-
pae OyIob-sIKuii 13 HUX.

CyTTeBO TAKOXK, 110 B YKpAIHI BIIACYT-
Hs IIPUB'SA3KA 10 BUXOAY JIKApPChKOro 3a-
co0y HA PUHOK, 3 SAKHUM HAaC IIOB'SI3y€
Vroga mpo acomiaio, — puHok €C. Mo-
MEHT BIJIIKY dYacy, KOJH JIKapChbKHMA
3aci0 BUXOOUTH HA PHUHOK YKpaiHH €
OPUHIIUIIOBUM [JIs IIJCTAaBHU BHUIAYL
CJ10. Tak, AKII0 IIaTEHTOBJIACHHUK Oajkae
CKOPUCTATHUCS TPUBIIEAMU, SIKl BUIIU-
BAIOTh 13 IOJATKOBOI IIPABOBOI OXOPOHH
JIIKIB, BIH IIOBHMHEH BHBECTH CBil IIperia-
par Ha puHOK axHaMmeuame. He 6ymemo
MOKJIAHAaTHCA Ha BJIaCTUBe (papMmalies-
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TUYHUM KOMITAHIAM IIOUYTTSI CIPABEIJIN-
BOCTI, a4 BU3HAUYMMO B 3aKOHI, III0 BOJIOII-
Jellb IIaTeHTy Ha BUHAX1ZI, 00 €KTOM
SIKOTO € JIIKapChKUi 3acib, 3acid 3aXucTy
TBApWH Ta 3acid 3aXUCTy POCIHUH MAae
IIPaBoO HA IOMOBYKEHHS YUHHOCTI MaMHO-
BUX IIPAB 1HTEJIEKTYaJbHOI BJIACHOCTI y
pasi, SKIIo 3asBy HA OTPUMAHHS JI03BOJIY
KOMITETEHTHOI'0 OPTaHy JIJIs BBEJICHHS Ta-
KOro IIpemapaTry B IUBLIbHUN 00ir B
VEpaini 0yJ0 IIOOaHO BIIPOZOBK OIHOTO
POKY BII JaTH IOOAdYl TAKOI 3asIBU BIEP-
1re B Oyb-aKiil KpalHi CBITY.

Baysaskumo, 1m0 Ykpaina He Oyme 1ep-
II0I0 Y BUHANIEHH] TAKOl IPaBOBOI KOH-
crpykiii. 3akonomascteo €C mpus’aay-
€ThCS JI0 BUXOJY Ha PHHOK y €Bpocoiosi,
Benukoi Bpuranii — Buxomy Ha TepUTO-
pii Kpaiu Cmisapysxuocti. I[lutanus mep-
IIIOT0 BUIXO/y HA PUHOK y paMmrax EFTA
(EBpomeiickka acoliaiig BiJIbHOI TOPTIB-
JI1) PO3KPUBAETHCSA Y HUIIL CYIOBUX
CIIpaB, BHUCHOBKU 34 SIKUMH ITiJICYMO-
pyiotbca y NOVARTIS AND OTHERS
JUDGMENT OF THE COURT (Second
Chamber) 21 April 2005 * mn Joined
Cases C-207/03 and C-252/03.

Oxpim TOrO, MaeMo OYTH CBIIJOMHMU,
mo CIHO BumaBaTUMyTbCs 1 HaA BIKe

yuHHI B YKpaiui nareutn. Hackiabku e
CKJIAHOI CHUTYAI[lSA 3 IIATeHTYBAHHAM 1
3 SIKICTIO OXOPOHHUX JOKYMEHTIB MU BiKe
HEOJHOPa30BO 00T0BOPIOBAIH Ha
MITIAJbTAaX BAINIOTO BHUIAHHS. BiuHoae-
JIeH] MaTeHTH, AKl BiKe JaBHO He YMHHI
B IHIIMX KpalHaX J03BOJATH 30uUpaTu
BEPIIKKA HA YKpalHChKOMY PUHKY ¥ Ha-
mami. I BracHe HA HEUX BUOABATUMYThCS
me 1 CIO.

OT:xe, HACKIIBKM MH 06e360JIiCHO
IpogeMo II0 JIedy JOLAaTKOBOI IIPaBOBOIL
OXOPOHU 3aJIeKHTh Bl FOTOBHOCTI 3aKO-
HOJIABIIA IIOYYTH HAI[OHAJBHUX €KCIIep-
TIB 3 IUTAHb 1HTEJEKTyaJbHOI BJIACHO-
CTl, TOTOBHOCT] €KCIEepTiB OIPallloBATH
HalKpai MIMKHAPOIH] IPAKTHKKA 1 BIJ
HAaSABHICTBE IIOJIITUYHOI BOJI1 TA IIOCJIIIOB-
HOI IPOCYCITIJILHOI 1 IIPOAePxKaABHUIIBKOL
MO3UIIIl B iIHTepecax YKpaiHIliB.

Vpaxosymwouun, 1o o0ugBa ypsgoBl 3a-
KOHOIIPOEKTH, SIK1 CTOCYBAJINCS pedop-
MyBaHHA cepu IMaTeHTyBAaHHS Ta 3a-
nposamxenus CJO, me Bimobpaskasiu
3BAKEHOT0 MHIiZX0Oy B HOTPUMAHHI 0a-
JIAHCY IIpaB, poboTa HaJ HUMHU TPUBATH-
Me ¥ Hanmayl. @
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MESKy MHTepecaMy IIaTeHTo00Ia1aTelId U HHTepecaMy 00IIeCTBA B TAKON UyBCTBUTEIb-
HO1 cdepe, Kak 3paBOOXpaHEHNe.

Ob6a ykpanHCKHX 3aKOHOIIPOEKTa COJEPIKAT CTAThI0, KOTOpAas PeryJaupyeT BBIIAUY
CHO wu ompegesnster mopsiok. OMHAKO IIPOEKTHI HE OIPEIeIISTIOT OA30BbIN MATEHT, HA KO-
TOpbIt MoskeT ObITh pemocTaBaer CJO. Bosbinum mpobesiom B IIpoeKTax TAKKe SIBJISET-
CsI OTCYTCTBHE O0beMa ITaTeHTHBIX IIPaB, Ha KOTOopble MoikeT ObITh mpemoctariaen CJ1O.
OcuoBriBasick Ha ombite EC, cdepa meicreuss CIIO mossxHA OBITH OIpefesieHa W orpa-
HHUYEHA 00JIACTBIO JeMCTBUA IIATEHTA, 1JIS KOTOPOro Ha PHIHKE ObLIO BHIIAHO IIEPBOE TOP-
roBoe pasperierue. MbI He MOIJIH Obl U30€KAaTh 3JI0YIIOTPE0JIeHUA IIATEHTHBIMU IIPABAMU
0e3 TAKOro OrpaHNYCHHS.

Kniouesvie criosa: cepTUdUKATHI TOITOJHUTEIHLHON OXPAaHEL, JISKAPCTBEHHbIE CPEICTBA,
0a30BBII ITATEHT, DaJIaHC IIPAB

Kashyntseva O. Looking for legal compromise in implementation the sup-
plementary protection certificate.

The implementation of supplementary protection of inventions on medicines need to
search and to keep balance between the interests of patent holder and interests of society
in such sensitive sphere as health care.

The both Ukrainian drafts of law contains the article which regulates the grant of the
SPC and determines the procedure. However, both drafts do not determine the basic
patent for which the SPC could be granted. The big gap of the drafts is also the absence of
scope of the patent rights for which the SPC could be granted. Basing on the EU experi-
ence the scope of the SPC should be determined and restricted by the scope of the patent
for which the first marketing authorization was granted in a market. We could not avoid
the abuse of patent rights without such restriction. We also should link the right on SPC
with the first appearance of medical product in the world market and its’ registration in
national market in Ukraine. Ukraine should grant SPC on really innovative medical
products which come to the national market not later then 1 year from the date of its’
first appearance in the market.

The Article 220 of Association Agreement between Ukraine and EU determines that
The Parties recognise that medicinal and plant protection products protected by a patent
in their respective territory may be subject to an administrative authorisation procedure
before being put on their market. They recognise that the period that elapses between
the filing of the application for a patent and the first authorisation to place the product
on their respective market, as defined for that purpose by the relevant legislation, may
shorten the period of effective protection under the patent.

The Parties shall provide for a further period of protection for a medicinal or plant
protection product which is protected by a patent and which has been subject to an ad-
ministrative authorisation procedure, that period being equal to the period referred to in
paragraph 1, reduced by a period of five years.

In the case of medicinal products for which paediatric studies have been carried out,
and the results of those studies are reflected in the product information, the Parties shall
provide for a further six-month extension of the period of protection referred to in para-
graph 2 of this Article.

Thus, the article determines only principles of SPC, all internal legal rules could
by determined by the country-party itself. Ukraine should impellent id SPC only bas-
ing on the same legal grounds like in EU.

Keywords: supplementary protection certificate, medicines, inventions, basic patent
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