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PEAJIIBAIIISI BEPXOBEHCTBA ITPABA
MPU MPOBAP)KEHHI CJAITYUX (PO3IITYKOBUX) 11

13 3axpinaennam y 2012 poyi eepxosencmea npasa cepeod 3acad KPUMIHATLHO2O0 NPOBAOINCEHHS
BUHUKAU HOBI NUMAHHS [ NpoOieMu, wo nompedyioms meopemuinoc0 OCMUCTEHHs | HAYKOBO2O
00TPYHMYBAHHSL 68 KOHMEKCMI 0OMPUMAHHA I 3a0e3neyents npas Aooulu nid 4ac Npo8ao’CceHHs
caiouux (posuykosux) Oitl. B neputy uepey, ye 6UsHa4enHs YUHHUKIG, SIKI CIYIHCAMb 3an00INCHUKAMU
NOpYULeHHsL | HeOOIPYHMOBAHO20 OOMEMNCEHHS NPAG THOOUHU I BUCTHYNATOMb KPUMEPIAMU OOMPUMAHHSL
8EPX0BEHCMBA NPABA Nio 4ac NposedenHsl CLioYux (po3ulykogux) Oill. Y cmammi npogedeHo ananiz
HAYKOBUX PO3POOOK, SIKI CIOCYIOMbCSE NPOBEOEHHS CAIOYUX (DO3ULYKOBUX) Ol Mma OOMPUMAHHS NiO
yac ix nposedenHs npas i 60000 YUACHUKIE KPUMIHAIbHO20 NPOBAOJICEHHS. 30IUCHEHO cnpody npo-
aHanizysamu peanizayiro 8epxo8eHCmad npasa nio 4ac npo8aodNcerHs Criouux (po3ulykosux) Oiil.

Knouosi cnosa: eepxoeencmeo npasa, KpUMIHAIbHE NPOBAOAICEHHS, 00CYO08e PO3CHIOYBAHHS,
npaea moouru, cioui (po3uilykosi) 0ii, HeenacHi cioui (po3ulykosi) Oil.

IocTanoBka mnpodaemu. [3 3akpituileHHSM Yy
2012 porti cepen 3acan KpUMiHATEHOTO ITPOBAKCHHS
BEPXOBEHCTBA MPaBa BUHUKJIM HOBI NMUTAaHHSA 1 MPO-
Onemu, 1110 NOTPEOYIOTh TEOPETUIHOTO OCMHUCIICHHS 1
HAayKOBOT'O OOTPYHTYBaHHS B KOHTEKCTI TOTPHMaHHS
1 3a0€3MeUYCHHS MpaB JIOIUHY Mij] 4ac MPOBAHKCHHS
cmiruux (po3irykoBux) Aiil. HeoOXigHO BU3HAUEHHS
YUHHHKIB, K1 CIIy’KaTh 3aM001KHUKAMH TTOPYIICHHS
1 HEOOTPYHTOBAaHOTO OOMEKCHHS TpaB JIIOAWHH 1
BUCTYNAIOTh KPUTEPISMU IOTPHUMAHHS BEPXOBEH-
CTBa TpaBa IiJ Yyac MPOBEACHHS CIiAYUX (PO3LIyKO-
BUX) [Iill, YNHHUKIB 1 (hOpM 3aCTOCYBAaHHS MPAKTHKH
€BpOIechKOro Cyy 3 MpaB JIIOAWHY IiJ] Yac iX mpo-
BeJICHHsI. BHpIlIEHHS TaKWX MUTaHb € aKTyaJIbHUM,
y TOMY 4YHCIi, 3 OISy Ha TMPOBEJCHE aHOHIMHE
OTNUTYBaHHS, B paMKax SKOTO MEepeBakHA OLIBIIICTh
cimimuux (0ci0, sKi Oe3rmocepeTHbO MPOBOASTH CIiT4i
(po3urykoBi) 1ii) BKazaja Ha AEKJIapaTUBHUMA Xapak-
Tep 3aca i BEpXOBEHCTBa MpaBa. bisbie Toro, ciimyi
HETaTHBHO BiAmoBimajaud Ha nuraHHs «Yu mocuia-
€Tecs BH Y CBOIX MpOIeCyabHUX PINICHHSIX/IHIINX
aKTax Ha 3acajly BEpXOBEHCTBA TpaBa?y», a MHTAHHS

npo Te, SKAM YHMHOM 3acajia BEpXOBEHCTBA IpaBa
3aCTOCOBYETHCS Ha JOCYIOBIN CTajil KpUMIHATEHOTO
MPOBAPKEHHS, B IEPEBAYKHIN OLIBIIOCTI 3aTHIIAIOCS
0Oe3 BiANOBiAl @00 MICTHIIO BIAIOBIAL «BAYKKO BIIIO-
BicTH», a00 «IOTpUMaHHIM 3aKoHy». OTxe, BOaua-
€TBCsl HEPO3YMIiHHS 3acajii BEPXOBEHCTBA ITpaBa Ta ii
3HAUCHHSI TEPBHHHUMH CY0’€KTaMHU IPaBO3acToCy-
BaHHS, IKUMH € CJIiI4i.

TakuM 4MHOM, ICHYIOTH NPOTAJIMHU K Y HayKO-
BOMY OOTpYHTYBaHHI BEpPXOBEHCTBa IIpaBa IiJ dac
MPOBEACHHS CiMUUX (PO3MIYKOBHMX) Jii, TaK 1 ITiJ
yac 11 MpakTUYHOI peanizalii, o morpedye BiArmo-
BiJTHUX PO3POOOK.

AHagi3 ocTaHHiX Ja0c/imKeHb i myOuikamiii.
IHctutyT chmigumx (poO3UMIyKOBUX) [ili CTaHOBUTH
CEpLEBUHY JIOCYIOBOIO PO3CIiAyBaHHS, HAa YOMY,
BJIacHe, 1 0a3yeThCs Bce KpUMiHAJIbHE ITPOBAKECHHSL.
Tomy mei iHCTUTYT HOCTiiHO mnepeOyBae y LeH-
Tpl yBarm HAyKOBLIB, HOMY IpPHUCBSYEHI poOOTH
10.I1. Antenina, O.51.baesa, P.C.benkina, B.I1.box’eBa,
M.I. €nikeesoi, O.B. Kamrinoi, K.b. Kanuroscrkoro,
B.0O.Konoganooi,M.A.IToropemnskoro,M.1.I[Topy6oBa,
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O.P. Parinosa, O.B. Cmupnora, O.b. ConosiioBa,
C.M. Craxiscwkoro, JI.JI. Ymamoroi, C.A. lletidepa,
B.1O. lllemiteka, M.€. Hlymuia.

IocTranoBka 3aBnanHs. Mera crarTi — aHanmi3
HAayKOBHX PO3POOOK, SIKI CTOCYIOTbCS IPOBEICHHS
ciiguux (pO3IIYKOBHX) Il Ta JOTPUMAaHHS Mij 4ac
iX TpoBeICHHS MpaB 1 CBOOON YYaCHHKIB KpHUMi-
HAJBHOTO TIPOBA/DKEHHS, a TAKOXK aHalli3 peamizarii
BEPXOBEHCTBA TIpaBa ITiJl Yac MPOBAKEHHS CITITINX
(po31IyKoBHX) JTiHA.

Bukianx ocHOBHOro marepiajy J0CTiIzKeHHS.
3a yuaHUM KpuMiHaIbHUM MpoLecyaJbHUM KOJCK-
com (mamni — KIIK) Vkpainu gocynose po3citigyBaHHs
BiJIirpa€ iCTOTHY, a B Psi/ii BUMAKIB — 1 BUPIIIAIbHY
ponms 'y 3a0e3ledeHHI OOTPYHTYBaHHS CYIOBHX
pimens. Came mif 9ac JOCYZOBOTO PO3CIiTyBaHHS
nmoynHae (HOpMyBaTUCS OCHOBHHUI 0O0CST [OKa3iB,
AKI TOAAIOThCA /O CYAy CTOPOHAMHM KpHMiHallb-
HOTO NPOBAKEHHS 1 HA OCHOBI JOCTIKCHHS SKUX
y CYJIOBOMY 3acCiflaHHI CYJl MOX€E yXBaJUTU OOBUHY-
BaJILHUI YW BUTIPABIyBaJbHUH BUPOK, TIOCTAHOBUTH
YXBaJIy TIPO 3aKPHUTTSI KPUMIHAIBHOTO MIPOBAIKESHHS,
3BITBHEHHS BiJ KPHUMIHAJIBHOI BiAIOBINAIBEHOCTI,
3aCTOCYBaHHs MPUMYCOBHUX 3aXOIiB MEIMYHOTO YU
BUXOBHOTO XapakTepy. 3aKOHOM NepeadaueHO MOXK-
JMBICTh YXBAJICHHS CYJJOM BHUPOKY Ha OCHOBI 4acT-
KOBOTO JIOCITIJDKEHHSI JIOKa3iB y CyIOBOMY 3aciJlaHHi
B pa3i MPOBEJIEHHSI CKOPOYCHOTO CYIOBOTO PO3IIISIILY
(a. 3 ct. 349 KIIK Ykpainwm) abo HaBiTh O3 TaKOTO
JOCIIJPKEHHS B pa3i yXBaJICHHS BUPOKY Ha TIi/ICTaBi
YTOJl TiJ] Yac MiArOTOBYOrO MPOBA/HKEHHS Ta y CIPO-
[IEHOMY TPOBAPKEHHI ILOJAO0 KPUMIHAJIBHHUX MpO-
CTYNKiB. ¥ KX BUNAJKaX B OCHOBY OOTPYHTYBaHHS
CYIOBHX pillIeHb TIOKJIAJIAIOThCSl MaTepiain JOCYyI0-
BOTO po3ciigyBanss [1, ¢. 241].

3akoHOmaBYe 3aKPITUICHHS 3aBIaHb KPHMiHATb-
HOTO TIPOBA/DKCHHS 3 OISy HA KOHIENTYyasbHi
OCHOBHM 3IIHCHEHHS KPUMiHaJIbHO-TIPOLECYaIbHOT
JisUTBHOCTI J03BOJISIE COPMYITIOBATH MOJIEIIb 3aralib-
HOI pOrpaMu KpUMIiHAJIBHOTO MPOBaHKEHHs, IO0Y-
JyBaTd aJieKBaTHY W e(EeKTUBHY CUCTEMY 3ac00iB iX
BUKOHAHHSI, OTPUMATH YiTKE YSBJICHHS PO CYTh KPH-
MIHAJIBHOTO TIPOIIECY, a TAKOX HAIUTUTH Cy0 €KTIB
NPaBO3aCTOCYBAaHHS HAa KOHKPETHI Pe3y/IbTaTH IXHbOT
nisutbHOCTI [2, ¢. 122]. KoHKpeTHI pe3ynbraTy Jisiib-
HOCTi cy0’€KTiB KpUMiHAJILHO-TIPOLIECYaIbHOT AislITb-
HOCTI Ha CTaJIii 0CYJ0BOTO PO3CIIi Iy BaHHS TIPOSIBIIS-
I0ThCS B OTPUMaHHI iH(opMallii po 00CTaBUHU, IO
MiUTSITal0Th JOKAa3yBaHHIO Y KPUMIHAJIEHOMY IPOBa-
JUKeHHI, ToOTO B TIpOIleci opraHisaiii, TpoBeIeHHS 1
(hikcartii pe3ynbTariB CiiTIuX (PO3IUIYKOBUX) Iii.

Cainui (po3urykoBi) Iii € IisMH, CIPSIMOBaHUMH
Ha OTpUMaHHs (30MpaHHSA) JOKa3iB abo MepeBipKy
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BXK€ OTPUMAHHX JIOKa3iB Y KOHKPETHOMY KpUMiHAIIb-
HOMY TIpoBa DKeHHi. Lle — pernmameHToBaHI HOpMaMu
KPUMiHAJIBHOTO MPOLECyaIbHOTO MpaBa Ta 3AiHCHIO-
BaHi B paMKax KpUMiHaJIBHOTO MPOLECYaIbHOTO MPO-
BQ/KCHHST YIIOBHOBa)KCHOIO Ha T€ 0Cc00010, a TaKOX
3a0e3revyBaHi 3axolaMH  JCPKAaBHOTO MPUMYCY
Ta CYNPOBOHKCHI HEOOXIMHUM JOKYMCHTYBaHHSIM
MpoIeCyalbHi Jii, SKi CTAHOBIISITH KOMITJICKC ITi3HAa-
BaJIbHO-3aCBIUYBAILHUX OMeEpalid, CHpsIMOBaHHX
Ha OTPUMAaHHS, IOCIHIJKEHHS 1 MepeBipKy IOKa3iB
[3, c. 441].

3 mo3uuii BEepXOBEHCTBA MpaBa CIiayi (po3ury-
KOBI) Jii MOXKHA PO3MIISIATH HE JIUIIE SIK CIIOCOOH
OTpUMAaHHA, TEPEBIPKU 1 3aKpituieHHs iH(opMarrii.
BoHu Takox SBIAIOTBCA CHOCOOaMU 3aXHCTy Bifl
npen’ siBeHoi migo3pu. Tak, crarts 42 KIIK Ykpainu
Hasa€e Mifo3pIOBaHOMY NpaBo 30upaTH 1 MoaaBaTH
CIIITYOMY, TTPOKYPOPY, CITITUOMY CYAJli JOKA3H, 3asiB-
JSITA KIIOTIOTAHHS MPO MPOBEJCHHS MPOIeCyalbHUX
I, SIKUMH, B TOMY YHCII, € cIiadi (pO3IIyKoBi) Jii.
Bignosimao mo 4. 3 ct. 93 KIIK VYkpainu cropona
3aXUCTy 3IIACHIOE 30MpaHHS JOKa3iB IIISXOM iHi-
I[[IFOBaHHS TIPOBENEHHS CIiAUnX (PO3UIYKOBHX) IIiH,
HETJIACHUX CIIAUMX (PO3IIYKOBUX ) JIili Ta IHIITUX MPO-
HeCyaabHUX [T, a TAKOXK MUISTXOM 3/T1HCHEHHS 1HIITIX
JUH, sIKi 311aTHI 3a0€31CYUTH ITOJIaHHS CY/Ty HAJICHKHHUX
1 gomyctuMux nokasiB. Iloctanoa ciigyoro, mpoxy-
popa Tpo BIAMOBY B 3aJI0BOJICHHI KJIOTIOTAHHS TIPO
MIPOBENEHHS CIiAUINX (PO3MTYKOBHX) MiM, HETJIACHUX
cmimuux (pO3UIYKOBUX) il MOXe OyTH OCKapikeHa
CITITIOMY CYIUITI.

Koxna cmigya (po3mrykoBa) Iisi Ma€ cBOi 0cCoO-
onmuBoCTi. BoHN pi3HATHCS criennikolo po3B’sI3aHHs
Oes3rocepenHix 3aBaaHb, TAKTHYHUMA TIPAUHOMaMHU i
METO/IaMHU JOCATHEHHS KOHKPETHHX I[iUIeH, CKIIaioM
YYacHUKIB TOIIO, NIPOTE€ BOAHOYAC y CBOIM CYKyTI-
HOCTi CTaHOBJISATH IIIICHY CHCTEMY, sIKa CIPSIMOBY-
€THCS HA JOCATHEHHSI METH KPUMiHAIBHOTO MIPOLIECy-
aJLHOTO JTOKa3yBaHHA [3, c. 442]

Crpykrypa ciiguoi mii BKJIOYae B ceOe NMEBHUI
eJIEMEHT NpuMycy. Tak, Hanpukiaj, JOIHT CBiaKa
€ IPUMYCOM CBIJIKa IO MPUOYTTS O yCTAaHOBJICHOTO
CIITYMM MicHsI 1 4acy BCyIeped iHTepeciB CBiJKa,
KU 1HaKIIe IJIaHyBaB CBill uac. CBiIOK TpuUMy-
LIYETHCS IO HAaJaHHS MPaBIMBUX MOKa3aHb, X04a 1€
MOJKe He BiAMoBiaTyu ioro inTepecam. Takum YUHOM,
BCTAHOBITIOIOUM TIEPEIiK CIIAUUX i 1 persiaMeHty-
FOUH TTOPSJIOK 1X 3/1IHCHEHHSI, 3aKOHOAABEIlb CB1IOMO
JTOTTyCKa€e TICBHE OOME)KCHHS TIpaB i CBOOO yJacHU-
KiB KpUMIHAJIFHOTO Tporiecy. Take 0OMeXeHHS Mpas i
cB000/ 0cO0M, 3aBYaCHO 3aIlITAHOBAHE 3aKOHOIABIIEM
1 BUKJIMKAHE COLIaJIbHO HEOOXITHUMH LIISIMU, MOYKE
OyTH BHU3HAHO JOMYCTHMHUM JIUILIE TOJI, SIKIIO BOHO
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HE BUXOJUTH 3a MEXI Il€l HEOoOXI1JHOCTI, a oOMe-
JKCHHS TIpaB HE € HaaMipHUM [4, c. 42].

Icaye # iHma Touka 3opy. llpumyc, ocobmmBo
¢bi3u4HuMii, Ma€e 3aCTOCOBYBATHCS JIHUIIE Y BUHATKOBUX
BUMAJIKAX, KOJHM 1HIIMM IUISXOM IPOBECTH CIIAUy
(pO31IyKOBY) JIit0 I OTPUMAHHS JIOKa30BOi iH(Op-
Marii HeMOXKIIUBO [5, ¢. 142].

Ha cywacHoMy erami pO3BHUTKY YKpaiHCBKOTO
KPUMIHAJIBHOTO TPOIECy MOHATTS CAiguux (po3Iry-
KOBHIX) JIili, 1X 3MICT 1 ITpoIeaypa MpOoBaPKEHHS Bpe-
TyJIbOBaH1 KPUMiHAIBHUM IPOLIECYaTbHUM 3aKOHOM,
MPaBOBHI CTaTyC OCOOM i Yac MPOBAIKEHHS CIIif-
ynx (po3WIyKOBHX) Hill 3axuineHuit KoHctuTymieto
VYkpainu, a npaBa y4acHUKIB, 3aJly4eHUX J0 1X Mpo-
BEJICHHS, — TIOJIOKEHHSIMHU €BPOTEHCHKOI KOHBEHITII.
3akpiluIeHH y TPOIECyaTbHOMY 3aKOHI IMOPSIOK
MIPOBEACHHS CIIYMX Ta IHIIUX MPOIECYTbHUX il
Ma€ KOHCTUTYLIIHE MiAIPYHTS BXKeE TOMY, L0 BiH Mae
3a METY 3aXHCT [IPaB 1 3aKOHHHUX IHTEPECIB TPOMAISH.
Y KpUMiHaJIBHOMY TPOLIECYaTbHOMY 3aKOHOAABCTBI
MICTHTBCSI HU3Ka KOHKPETHHX HOPM, II0 HarpaBJeHi
Ha 3aXUCT TAKUX BOKJIMBUX IIIHHOCTEH, SIK 4eCTh, Ti/-
HiCTh, OCOOMCTA 1 ciMeltHa TaeMHMTIA [6, ¢. 20].

Pa3om 3 TuM, T 9ac mpoBapKEHHS CIITYNX JIiH,
SK1 € OCHOBHUM CIIOCOOOM 30MpaHHs JA0Ka3iB y Kpu-
MiHanpHOMY mpoBamkeHHi (ct. 93 KIIK), 3nauno
M JIBUIIYIOTHCSI BUMOTH 3aKOHHOCTI iX MPOBEJICHHS,
JIOTPUMAHHS TIPaB Ta 3aKOHHHUX 1HTEPECIB HE TUILKU
0ci0, sIKi MPUAMAIOTh y HUX y4acTb, ajie i THX, IpaBa
Ta 3aKOHHI 1HTEPECH SKHX MOXYTh OyTH OOMexXeHi
abo TopyIIIeHi mif yac X mpoBeneHHs [7, c. 42].

BinnoBinanbHi 3a poBeIEHHS CIIITIHUX (PO3IITYKO-
BUX) il 0cobu 3000B’43aHi, Mo-TNepie, po3’ ICHUTH
npaBa BCIM 3aIy4eHUM JI0 HUX yYacHUKaM, TO-JpyTe,
CTBOPHUTH TaKi YMOBH IMPOBEICHHS CITYNX (PO3LIY-
KOBHUX) MiH, SIKi 37aTHI HaJCKHUM YWHOM TapaHTy-
BaTH 1 3a0€3IIEUNTH iX peaizariro.

Crigui (po31IyKoBi) Aii CTAaHOBISITH 3MICT AOCYIO-
BOTO PO3CJIiTyBaHHS K MEPIIOi i 000B’I3KOBOT cTail
Oy/b-SIKOTO KPUMiHAJIBHOTO MPOLIECy. 3arajibHe 3aCTOo-
CYBaHHS 3acaJyl BEpPXOBEHCTBa IpaBa 3000B’s3y€
CITITYOTO Ta IHIIMX YTIOBHOBAXKEHHMX CyO’ €KTIB ITiJl
Jac opraHizariii, MpoBeneHHs Ta (ikcarlii pe3yIbTaTiB
cmimuux (pO3MIyKOBHX) Nil 3a0e3redyBard i JOTpH-
MyBaTH TIpaBa i CBOOOAW TIiJJO3PIOBAHOTO, CBIgKa 1
MOTEPHUIOro Ta IHMHKX 0ci0 (B TOMY YHCII I0pUANY-
HUX 0¢i0), 110 MPUIMAIOTh y HUX y4acTb. [lopyiieHHs
KOHBCHIIIHHUX 3000B’s13aHb IiJI 4Yac MPOBAHKCHHS
OKpeMoi criuoi (po3mrykoBoi) aii Oe3mocepenHbo
BIIMBA€ HA BECh MPOIIEC TOKa3yBaHHs, ()OPMyBaHHS
JTIOKa30BOi 0a3u y KpHMiHAILHOMY TPOBADKEHHI, 1
B TIO/IANIBIIIOMY — Ha JIOCINI/UKCHHS JIOKa3iB TiJ Yac
CYZIOBOTO PO3IJISAY Ta iX OWiHKY cyaoM. OTpuMaHHS

JIOKa3iB y TpoIIeci MPOBEIEHOI 3 OPYIIEHHIM TIpaB
JIOMWHU Cimimdoi (po3mrykoBoi) nii moz0aBise ix
KPHUTEPI0 JIOIMyCTUMOCTI Ta, B OUIBIIOCTI BUTAJKIB,
MPU3BOIUTD IO HEMOKJIMBOCTI iX BUKOPUCTAHHS JUIS
JIOBE/ICHHS YW CHPOCTYBaHHS 0OCTaBHH, 1[0 MalOTh
3HAUCHHS JIJIsl KpUMIHAIBHOTO MPOBaKeHHs. Pasom
3 THM TIOJOXEHHS KPUMiHAIBHO-NPOIIECyaTbHUX
HOpM, II0 BCTAHOBJIIOIOTH 3arajbHi BUMOTH JIO TIPO-
BEJCHHA CIiAUnX (pO3NUIYKOBHX) il Ta perjameH-
TYHOTh MPOBEJCHHS OKPEMHX IX BHJIB, JI€TaI3yIOTh
crocoOu peaiizamii BEpXOBEHCTBA MpaBa y KpUMi-
HaJILHOMY TIPOBa/)KEHHI.

Koskna cimigua mist € He TUIBKH 3aCO00M Mi3HAHHS,
3ac000M 30MpaHHS, TOCIIKEHHS 1 IEPEeBIPKH J0Ka-
3iB, a i BUCTyIIa€e SIK akT IPaBO3aCTOCOBHOI IisIh-
HocTi. ToMy IHCTHUTYT chimdoi Iii Mae CTBOprOBAaTH
MIEBHY CUCTEMY TapaHTIi SK BCTAaHOBJICHHS ICTHHH,
TakK i 3a0e3rneueHHs mpas i cBoOox ocodw [8§, c. 19].

[Tix yac npoBeneHHs CigUuX (PO3IIYKOBHX) i
peatizyloThCsl He BCi 3acaly KpUMIHaJIBHOTO MpOBa-
JokeHHs. [[boMy THCTUTYTY He mpuTamMaHHa Oe3rnoce-
PEHICTh MOCIIKEHHS TIOKa3aHb, pedei i JOKyMEeH-
TiB, MyOMYHICTH, TIACHICTH 1 BIKPHUTICTH CYTOBOTO
MPOBa/KEHHS Ta TIOBHE (DIKCYBaHHS TEXHIYHUMHU
3ac00aMu CyJIOBOTO 3aCiIaHHs 1 IPOIECYalIbHUX JIiH,
JIETI0 3BY)KEHHUH 3MiCT Ma€ 3acajia AUCIO3UTUBHOCTI.
HaromicTh mpuWHIMII BEpPXOBEHCTBA IIpaBa CTOCY-
€ThCSI 1 TIOBMHEH 3aCTOCOBYBATHUCS ITiJI Yac IPOBE-
JIeHHsT a0COJIFOTHO BCIX CIiTUMX (PO3IIYKOBHX) Iii.
binmpmre Toro, B MeBHUX BHITAJKaX came I 3acaja €
JIOPOTOBKA30M Ui IHINUX IPHHIUIIB KPUMiHAb-
HOTO IPOIIECY, 3aITyCKAKYH BIAMOBITHI KOHTPOJIBHI,
00MeXyBaJIbHI Ta 3aXMCHI MEXaHI3MHU.

Hamnpuknaza, HeTOTOPKAHHICTD KHUTJIA YH 1HIIOTO
BOJIOJIIHHS OCOOM, TAEMHHMIIA CIIJIKYBaHHS, HEBTPY-
YaHHS y TPUBATHE JKUATTS 3HAYHUM YHHOM OOMeEX-
YETBCA TiJT 9ac MPOBEACHHS OOIIYKY, OTIIATY, aylio-,
BIZICOKOHTPOJIIO OCOOM, HaKJaJICHHS apelTy Ha
KOPECTIOHJCHLIII0, OISy 1 BHUIMKH KOpECIOHIEH-
uii, 3HATTA iHPOpMAIi 3 TPAHCIIOPTHUX TEIEKOMY-
HIKaIIHHUX MepeX, 3 eNEKTPOHHUX 1HPOPMAIIHHNX
cucreM Tomo. TyT HE MOXKHA TOBOPUTH IPO T€, IO
3akpimreni crartsmu 13—15 KIIK VYkpainn 3acagm
He NitoTh. HaBmaku, BOHU JTO3BOJISIOTH BTPYYaHHS B
peasizalliro BiIMOBIHUX MPaB, YMOBHO BCTAHOBIIO-
1041 BHIIAIKH, KOJIU TaKe BTPYyYaHHs MOXKe OyTH mpa-
BOMIpHUM. 30KpeMa, BTpyYaHHS B TAEMHHIIIO CITUIKY-
BaHHS MOJKJIMBE JIMIIIE Ha TTiICTaBl CYJJ0BOTO PillICHHS
y BUNIAJIKax, ependadennx M Komekcom, 3 METOI0
BHSIBJICHHS Ta 3allO0ITaHHS TSOKKOMY YW OCOOJTHBO
TSOKKOMY 3JI0YHHY, BCTaHOBJICHHS HOTO OOCTaBWH,
0co0H, sIKa BUMHMJIA 3JIOYMH, SIKIIO B 1HIIUNA CIIOCIO
HEMOKJIMBO JOCSATTH i€l METH.
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OCKUTbKH HEOOXINHICTh TIPOBEACHHS THX YU
IHIUX CHiauux (PO3NIIYKOBUX) il 1, BiATIOBIIHO,
croci0 Ta iHTEHCHBHICTh OOMEXEHHS TMPaB JIOIUHU
B KPUMIiHAJILHOMY TIPOB/KEHHI BU3HAYAETHCS CIiJI-
yuM ab0 TPOKYPOPOM, MOXKJIHMBICTH JOCSTHEHHS
MOCTABJICHOI METH CTa€ OLIIHOYHUM NOHATTAM. Came
NPUHIIMITY BEPXOBEHCTBA MpaBa HAJCKUTh IPOBiTHA
poJb B TOMY, 00 TIEBHE BTPYyUYaHHS HE Oysio0 HEoO-
TPYHTOBAHUM Ta/a00 HaIMipHHM, 1T 3acaa BCTAHOB-
JII0€ HEOOXi/THE CIIBBITHOMIEHHS CHJI 1 € KpUTEpieM
JOTPUMAaHHS TMPONOPUIHHOCTI B pa3zi OOMEKEHHs
npaB JIIOIUHKU Ta AOCSATHEHHs OajlaHCy iHTEpeciB y
KPUMiHAJIbHOMY TIPOBA/KEHHI.

Crarra 223 KIIK VYkpaianm HOpMaTuBHO BCTa-
HOBJIIOE 3araJibHI KPHUTEpii BIAMOBIIHOCTI CITITIUX
(po3mrykoBHMX) i 3acali BEPXOBEHCTBA IIpaBa.
3 iHmoro OOKy, Il KpUTepii 0JHOYACHO BHUCTYIIAIOTh
rapaHTisMu mpaB ocoOu Ha erami AOCYIOBOTO PO3-
ciigyBanHd. Jlumie B pa3i HEYXHIBHOTO TOTPUMaHHS
BU3HAYCHUX BUMOT CTBOPIOETHCS 0a3nC sl HAJIEK-
HOI NPaBOBOI IPOLEAYpHU OTPUMAHHS JOKa30BOTO
Marepiany 3 JTOTPUMAaHHAM TPONECYyalbHUX TapaH-
Till TIpaB JIOMUHM, 110, B CBOIO YEPTy, B MOAJIBIIIOMY
HATIOBHUTH IIeW Marepial KPUTEPIEM JTOTYCTHMOCTI.
CucTeMHUI aHaji3 HOPM KPUMiHAJIBHOTO IMPOILECY-
AIBHOTO 3aKOHY JIa€ 3MOTY BHU3HAYUTH MEpeTiK LUX
KputepiiB. Humu, 30kpema, €:

Hassnicmov 3axkpinnienoi 6 3akoui memu npoge-
OeHHsl cLiouux (posutykosux) Oiti. 3aKOH 3a00pOHSE
MPOBOIUTH Cimdi (po3mrykoBi) mii 3 mpodimak-
TUYHOIO, TIEPEBIPOYHOI0 a00 IHIIOK METOI0, KpiM
oTpuMaHHA (30MpaHHs) 10Ka3iB abo MEPEeBIPKH BXKe
OTPUMaHHUX JIOKa3iB Yy KOHKPETHOMY KpUMiHaJIb-
HOMY TpoBa/yKeHHI. [IpWB’s3Ka 10 KOHKPETHOTO
KPUMIHAJIBHOTO TIPOBA/KEHHS 3B’SI3y€  CIIAYOTO,
MIPOKYpOpa Y BUKOPUCTAHHI OTPUMAHHUX TOKA31B TSI
Joka3yBaHHS (akTiB i 0OCTaBUH B IHIIOMY KPHMi-
HAJTPHOMY TIPOBa/IXKSHHI.

Hemoocnusicmov npogedenns cuiowux (posutyxo-
8Ux) Oill no3a mencamu 00cy008020 PO3CHIOYEAHHS.
3 omsimy Ha ipunucH 4. 3 ct. 214 KIIK Ykpainu eau-
HOIO CIIITY00 (PO3IIYKOBOIO) II€I0, IO MOXKE OyTH
MpoBelleHa 10 BHECEHHS BiOMOCTEH 10 €IuHOTO
peecTpy MOCYIOBHX PO3CIHiAyBaHb, Yy HEBIIKIAI-
HUX BUMAJKAX € omisan micusd noxii. ToOTo JIouiIsHO
TOBOPUTH TIPO T€, MO CIia4i (PO3UIYKOBi) JIii MOXKYTh
NPOBOAUTHCS JIMIIE B MEXaxX KPUMIHAJIBHOTO MpO-
BQ/KCHHSI, JIaHl PO SIKE Y BCTAHOBICHOMY 3aKOHOM
nopsaKy BHeceHi 10 €P/IP.

IIpugomy crigdi (po3mrykoBi) mii He MOKYTh TIPO-
BOJUTHCS TICIIA 3aKiHYEHHS CTPOKIB JIOCYIOBOTO
pO3cIiyBaHHs, KPiM IX MPOBEJCHHS 32 JOPYICHHSIM
Cyly MiJ Yac CYyIOBOTO PO3NISAAY KPUMIHAJIBHOTO
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npoBamkeHHs. Konerpyxkris 9. 4 ct. 333 KIIK VYkpa-
{HM CBITYHUTH MIPO JOCUTH CYBOPUHN MIAXIJ 0 KIIOIMO-
TaHHS TPO JOPYYEHHS CHiTUUX (PO3IIYKOBUX) il
MiJ] 9ac CyJOBOTO PO3IVISITY, SIKIIIO BOHO 3asBISIETHCS
MIPOKYpPOPOM. 3asIBIISIFOUN TaKe KIOIIOTaHHS, OOBUHY-
Bau MOBUHEH JIOBECTH, 1110 BiJIIOBIIHI Ci1iaui (po3iny-
KOBi) aii He MomM OyTH MPOBEJEH] i Yac JOCYI0-
BOTO PO3CITIIyBaHHS Yepe3 Te, IO He OYIIH 1 HE MOTIIH
OyTH Bizomi 0OCTaBHMHH, SIKi CBiT4aTh MPO HEOOXi-
HICTB X MPOBeICHHA. 3 TIO3UIII/ BEpXOBEHCTBA TIpaBa
e aOCOJIIOTHO TO3UTHBHE MOJOKEHHS, ajike 3a0e3-
TIeUy€e TPABOBY BU3HAYCHICTH JUIsi 0OBUHYBAYECHOTO 1
MEK1 OT0 3aXHCTy — BCl 00CTaBHHU, SIKUMH CTOPOHA
00BHHYBa4YeHHS MIATBEPIKYE Mpe/ sIBIICHE O0BUHY-
BaueHHs, BCTAHOBJICH] 1 BUKJIQJICHI B HAJJAaHOMY ISt
CYIOBOTO pO3NIIsALy OOBHMHYBajmbHOMY akTi. OTxe,
HHeTbCs PO HAJEKHY TPaBOBY IMPOILEIYPY 300py
JIOKa3iB, HEMOXKJIMBICTh OTPUMAHHS CTOPOHOKO OOBH-
HYBAQ4YCHHS JIOJIATKOBHX JIOKa3iB Y MiJITBEPKECHHS
BHHYBATOCTi 0COOM MapajeibHO 3 PO3IIISIOM ITPOBa-
JUKEHHS B Cy/ll, TEBHY TIO3UTHBHY HE3MIHHICTH y TIPO-
IIeci CyJOoBOTO PO3TIIALY CYTi i MEX IMpen sIBICHOTO
0OBHHYBa4YCHHS.

Pasom 3 TumM Oe3micTaBHE BIAXWICHHS KIOIIOTAHHS
CTOPOHM 3aXMCTY PO HAIAHHS OpTaHy JOCYI0BOTO PO3-
CITiTyBaHHS JIOPYUCHHS TPOBECTH Ci4i (PO3IIYKOBI)
i MOXke OyTH TiJICTAaBOIO CKAaCyBaHHSI CYIOBUX PIllICHb
1 TIPU3HAYEHHS] HOBOTO PO3MISLY KPUMIHAIBHOTO MPO-
Ba/DKCHHS B CYIIi ITepIIIoi iHCTaHIIii [9].

3) Heobxionicme niocmas 01 nposedenHsi cio-
yux (pozuiyrkosux) Oiu. IlizcraBamu U POBEICHHS
CIT 14901 (PO3IIYKOBO1) JTii € HASIBHICTB JOCTATHIX BiJI0-
MOCTEH, 1110 BKa3yKTh HA MOXKIIUBICTh JIOCSTHEHHS 11
MeTH. TpaTuiiiHo po3pi3HAIOTHCS (PaKTUUHI Ta FOPH-
nugHi migctaBd. DakTUUHI TACTaBU TPOBEIACHHS
KOHKPETHHX CIITINX (PO3IIYKOBUX) Ml BUXOMSTH 13
HEOOXiTHOCTI OTpUMaHHs iH(OpMaIlil TIEeBHOTO BUAY
1 B JIGIKMX BHWIIaJKaX BH3HA4YEHI OE3MOCEepelHhO B
3aKoHi. 30Kpema, Ui 3’SICyBaHHS NPUYHMH PO30iIK-
HOCTEW Yy MOKa3aHHSAX JIBOX YM OUIbIIE BXKE JIOMHUTA-
HUX OCI0 CIIJUuil, IPOKYpOp Ma€ IMPaBoO MPOBECTH
omHouacHU gomuT. OOUIyK MPOBOAWTHCS 3 METOIO
BUSIBIICHHS Ta (hikcarii BiOMOCTeH mpo 0OCTaBUHH
BYMHEHHS KPUMIHAIBHOTO IPAaBOTIOPYIIICHHS, Bi/IITY-
KaHHS 3HApsIS KPUMIHAJIBLHOTO TPABOIOPYIICHHS
abo MmaiiHa, sike Oyno 3000yTe B pe3ysbTaTi HOro BUM-
HCHHSI, @ TAKOXX BCTAHOBJICHHSI MIiCII€3HAXOPKCHHS
poO3IIyKyBaHUX 0Ci0. DakTHYHMMU MiJCTaBaMU
OISy € BUSBICHHS Ta (hiKcarlisi BiIOMOCTEH 100
00CTaBMH BYMHEHHS KPHUMIHAIBHOTO IIPaBOIIOPY-
mieHHs. BiAmoBigHa MeTa MICTUTBCS B 3aKOHI IIOI0
CITITYOTO EeKCIIEPUMEHTY, OCBIyBaHHSI, POBEICHHS
EKCIIePTHU3H.
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Crig BKazaTH, 10 CTOCOBHO TP SIBICHHS IS
BrisHaHHA unHHUE KIIK He MicTuTh 3akoHOMABYO
3aKpIIJICHOI METH, HI0 3yMOBIIOE TEBHY Oe3CHc-
TEMHICTh HOPM KPHMIHaJIBHOTO IPOIECYabHOTO
KOJICKCY 1 CTBOPIOE MOKJIMBOCTI IIOJIO 3JIOBXKHBaHb,
HATPUKIIAA, y pasi mpen’ siBICHHS O0COOM IS BITi3-
HaHHS, 3aKOHOJABYC 3aKPIIUICHHS SIKOTO IOJIsIrae
y Bcta”oBieHHI npouexypu (ct. 228 KIIK Vkpa-
iam). BimcyTHICTH y 3akoHI (DAaKTHYHHUX TiACTaB
MIPOBEICHHS Mi€i cIiagoi (po3IIykoBoi) il 3yMOB-
o€ OesIifIcTaBHEe 1 HEOOMEXEeHEe BUKOPUCTAHHS H.
6 ct. 228 KIIK VYkpainu, Koiau Ciuiaui 3a MOXKIMBOCTI
npeJ’ sIBIICHHS. 0c00U 0e3MocepeHbO TPEe/]’ IBIISIOTh
ii ¢oTo3HIMKHN 200 BiZIcO3HOMKY (B TOMY YHCIIi OTPH-
MaHi BHaciinok nposeaenns HCP/I). B cBoro uepry,
IIe 3BY)Ky€ TPOIIeCyallbHi MpaBa ITi103pI0BAHOTO a00
ocobu, sika Halyze BIAMOBIAHOTO IMPOIECYaTbHOTO
CTaTyCy IiO3PIOBAHOTO IIiCJII TAKOTO BIII3HAHHS.
Tum Oinblue, M0 TMPOBEACHHS BMi3HAHHS 3a (OTO-
3HIMKaMH, MarepialaMi BiJle03amucy BHKIIOUAE
MOXKITMBICTh Y TOAAJBIIOMY Tpea siBICHHI 0COOH
U1 BisHaHHS. OTXKE, 3 METOIO JOTPUMAHHS CIIiJI-
UMW BEPXOBCHCTBA TIpaBa TiJ Yac Tpem sBICHHS
0COOM IS BITI3HAHHS CJIiJT JIETANIbHIIIE PeriTaMeHTy-
BaTH PO3MEXYBaHHS BHITAJIKiB, KOJU 0CO0a IOBUHHA
OyTH TIpej’siBIICHA JUTsl BITI3HAHHS OCOOKMCTO, a KOJIU
11e MOXKJITUBO 32 BiJIIIOBIJIHUMU MaTepiajaMH.

®DakTUYHI TiICTaBU MPOBECHHS HETIACHUX CITLTIMX
(pO3IIYKOBHX) Iiif OOYMOBITIOIOTHCSI HEMOMITUBICTIO
OTpPHMATH JIOKa30By iH(OpMaIIifo i3 3acTOCYBaHHIM
IHIINX 3aXOMiB KPUMIHAJIBHOTO IIPOBA/DKEHHS Tepe-
BaXKHO IIOJI0 TSKKHX 1 OCOOIMBO TSHKKUX 3JIOYHHIB.

IOpuanyHi  miacTaBU  CTAHOBIATH  BIITOBITHE
MpOIECyaIbHE PIIICHHS, 3 HASBHICTIO SIKOTO 3aKOH
MOB’SI3y€ MOXJIMBICTD 3[IHCHEHHS THUX YH IHIIMX
caimunx (po3mrykoBHX) Ai. Ha choromgHimmHii 1eHb
PO3PI3HIIOTHCA HACTYIHI 1X BUAM:

a) yxBaJia CJIiT90TO CYJi MICIIEBOTO Cyay (IOMUT
CBiIKa, OTEPIIJIOrO Mij Yac JOCYIOBOTO PO3CIiay-
BaHHSA B CyAOBOMY 3acijaHHi; OOUIyK; OIJIS YKHUTIa
YM 1HIIIOTO BOJIOJIHHS 0COOM; CIITYMI EKCIICPUMEHT,
[0 TPOBOAWUTHCS B JKUTII UM I1HIIOMY BOJIOMiHHI
ocobm 3a BIICYTHOCTI HOOPOBUTRHOI 3romu OCOOH,
s’ka HAMH BOJIOJIE; €KCIIepTH3a; BiMOMpaHHsS 010110~
TIYHHX 3Pa3KiB IPUMYCOBO);

0) yxBaja CII4OTO CyAJi aleisiifHOTO CYIy
(aymio-, BiJICOKOHTPOJIb 0COOM; HAKJIAJICHHS apeIiTy
Ha KOPECIOHJICHIIiI0; 3HATTSA iH(opMmamii 3 TpaH-
CIIOPTHUX TEJIIEKOMYHIKAIIMHUX MEpex; 3HATTA
iHpopMarii 3 eJIeKTPOHHUX 1HPOPMAITIHHUX CHCTEM,
KpiM BHUTAJKIiB, KOJIH JOCTYN /O HHUX HE OOMEX-
yeTbes a00 He TIOB’S3aHMIA 3 MOOJAHHIM CHCTEMHU
JIOTIYHOTO 3aXUCTy; OOCTEKEHHS MYONIYHO HEeIo-

CTYITHUX MICIIb, )KUTJIA Y 1HIIOTO BOJIOMIHHS 0COOH;
YCTAaHOBJICHHS MiCIIC3HAXOMKEHHS PalioeIeKTPOH-
HOTO 3aco0y; CIIOCTEPEKEHHS 3a 0CO0OK; MOHITO-
pHUHT OaHKIBCHKMX PaxyHKiB; aylio-, BiJEOKOHTPOJIb
MICIIsSI; HeIIacHe OTPHMAaHHS 3pa3KiB, HEOOXiTHUX
JUTSI TOPIBHSJILHOTO JIOCITIJIKCHHS );

B) IIOCTaHOBa MpOKypopa (eKkcrymaris TpyIa,
OCBiTyBaHHSI 0COOM, KOHTPOJIHh 32 BUYMHEHHSIM 3JI0-
YUHY; BUKOHAHHS CIIEI[ialbHOTO 3aBIaHHS 3 PO3-
KPHUTTA 3JIOYMHHOI JIiSTTHHOCTI OpraHi30BaHOI TPYITH
YH 3JI0YUHHOIT OpTaHi3ailii);

T') IOCTaHOBA CIiAYOT0 (BUKOHAHHS CIIENiaJIbHOTO
3aBJaHHsI 3 PO3KPUTTS 3JIOUYUHHOI TisUTLHOCTI OpraHi-
30BaHOI TPYIIM YX 3JI0YMHHOI OpraHizarii).

Iammi cmiggi (po3nrykoBi) mii Xoda 1 3MiHCHIOIOTHCS
3a PIICHHSM CITIiTI0TO, OJHAK 3aKOH HE BHMAarae ix
MIPOIECYATHHOTO OPOPMIICHHS (JIOTHT, CIIiTIAN eKc-
NEPUMEHT, TIpe]’ ABJICHHS JUIsI BITI3HAHHS).

HenorpuMaHHS BCTaHOBJIEHMX 3aKOHOM BHUMOT
HIOJI0 MiJCTaB MPOBEACHHS CHIIYNX (PO3IIYKOBHX)
JII¥ TSTHE CBOIM HACIHIIKOM iX HE3aKOHHICTH 1 HEMOXK-
JIUBICTh BUKOPUCTAHHS B SIKOCTI TOKa3iB OTPUMaHOI
iHopmarii.

4) Obmednicene Kono cyd’ckmis, Wo mMaroms npaso
nposooumu cioyi (pozuykosi) oii. Criadi 1ii MOXyTb
MPOBOAUTHCS JIMIIE TMPOLECYaIbHUMU Oco0aMu —
CIITYMM Ta TPOKypopoM. [IpalliBHUKH OnepaTUBHUX
MiApo3ALTiB 00MEeXeHI y TpaBl CaMOCTIHHOTO TPoO-
BEICHHS CIIAUnX (PO3MTyKOBHX) Ail. BOHM MOXYTh
OyTH HaNiJIeHI Tako MPOIEeCyalbHOI (YHKINE B
KOXXKHOMY KOHKPETHOMY BHIAJAKy Ha IMiJACTaBi Bij-
MOBITHOTO JOPYYEHHS CIiIY0ro. 3a Takoro MiAXomry
MOKHa TOBOPUTH PO BiJJHOBJICHHSI CIPaBEJIMBOCTI
1I0/10 BU3HAYCHHS aKIICHTIB y MPIOPUTETHOCTI PyHK-
[[IOHAJTLHOTO CTIPSIMYBaHHS MISTIBHOCTI CIIIAYOTO Ta
OTICPAaTUBHUX CITIBPOOITHUKIB Y PO3KPUTTI Ta PO3CIi-
JTlyBaHHI KPUMIHAJIBHUX MIPABOIOPYIIEHb SIK Y TEOpe-
TUYHIN, TaK 1 y IpakTU4HI# ronwmHi [10].

5) 3abesneuenns y npoyeci nposaddicenns ciio-
4oi (po3utykoeoi) Oii npae yuacHUuKie KpUMIHAIbHO20
nposadicenns. Yactuna 3 cr. 223 KIIK VYkpainu
CKJIQ/IA€THCH 13 IBOX 3000B’A3YIOUNX MPHUIIHCIB:

1. 0060B’s130K CITiYIOTO, MPOKYPOPa BYKUTH HAJICHK-
HUX 3axOfiB JUIs 3a0e3Me4eHHs MPUCYTHOCTI ITiJ
Yyac MPOBEJCHHS CJiM40i (po3mrykoBoi) fii oci0, uuni
npaBa Ta 3aKOHHI IHTEPECH MOXYTh OyTH OOMEKeHi
a0o mopymieni. [IpucyTHicTh Takux 0ciO 0O0yMOB-
JIOE X MOXKIIMBICTh (PAKTUYHO «KOHTPOIOBATHY XiJI
MIPOBENIEHHS CIITY0i Jii, OIIHIOBaTH BiINOBIAHICTH
i1 BUMOTaM JiI0Y0I0 3aKOHOJAaBCTBA, HaJaBaTH CBOI
3ayBaKEHHS 1 3all€PEYCHHS IIO/I0 TUX UM 1HIITNX JiH 1
MIPOIIECIB, sIKi BiJIOYBAIOTHCS IMiJ] Yac ii MpOBEICHHS.
Pa3om 3 TMUM Taka NpUCYTHICTH MOXe OyTH MOB’si3aHa
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3 TaKTHKOIO 3aXHCTy BiJ Mpes’ sIBIEHOI Mmiio3pu abo
3 0e3MocepeTHhOI0 PeaTi3alli€lo CBOIX MpaB MOTEp-
TUTHM;

2. 000B’30K PO3’SICHUTH MpaBa, OOOB’SI3KM 1
BCTAHOBJICHY 3aKOHOM BiJIIIOBIJAJIBHICTh 0CO0aM, sIKi
OepyTh y4acTb y ciiguiid (po3urykoBiit) aii, mepen ii
npoBeieHHsAM. OO0I3HAHICTh TaKUX OCIO MPO HasBHI
mpaBa, 00O0B’S3KH 1 BIAMOBIAAIBHICTh € CKIIQIOBOIO
BEPXOBEHCTBA TpaBa, CTBOPIOE JIJISl HUX TI0JIE TIPaBO-
BOT BU3HAUEHOCTI, BOHH YCBiJJOMJIIOIOTh MOXKIIUBICTh
YU 3aKOHOJ[aBYY 3a00pOHY BUMHEHHS THUX YH IHIIHX
JIH 1 4iTKO Tmepen0dadaroTh HEraTUBHI HACTIIKH 32
HEJIOTPUMaHHs BHMOT 3akoHy. Hampwuknaz, cBifxa,
SIKM HE TTOBIJOMJICHHI TPO HASBHICTH B HHOTO IpaBa
HE CBIIYUTH IPOTH WIeHa CIM 1, ajie OTHOYACHO ITOTIe-
PEIMKeHHH TIPO BiAMOBIAANBHICTh 32 BIZIMOBY JlaBaTu
TOKa3aHHs, HABPAJ UM MOXKHA BBAKATH TaKUM, IO
nepedyBae y CTaHi MPaBOBOI BHU3HAYCHOCTI, HABITh
B TOMY BHIIQJIKy, KOIMM BiH ()OpMaibHO 3acBiT4nB
y TPOTOKONI CBOIM MiANUCOM (aKkT po3’sICHEHHsI
oMy mporecyanbHuX mpaB. CHipHUM Yy KOHTEKCTI
JIOTTYCTUMOCTI SIK JIOKa3y IPOTOKOIY Oyae HEIoBi-
JIOMJICHHS TIOHSTHUM Tepel] TIOYaTKOM OOIIyKy IIpo
MOPSZIOK HOTO TPOBEACHHS, MOXKJIMBOCTI HajaBaTH
CBOI 3ayBa)XEHHsI, & TAKOXK IPO Te, III0 BOHH MOXYTh
OyTH BHUKJIMKAaHI SIK CBIZIKM B CyIOBE 3aciiaHHs (4. 7
cT. 223 KIIK Ykpainn).

6) Hauisackpasiuwum inOukamopom OOMmpUMAanHs
8epX0BEHCMBA NPasa Nio wac Ccaiouux (posutyxo-
8ux) Oill € 3aKOHOOABYUUL NPUNUC, CNPAMOBAHUL HA
VCYHEHHs1 00BUHYBANILHO20 HAXULY 1 OO0CACHEHHS
00’ exmusHocmi niod yac 00cy008020 pO3CAiOYEAHHS.
B 3acajHu4oMy acrnekTi BiH OJJHOYACHO 3HAXOIMTh
cBO€ BijoOpaxkeHHss y 4. 2 c¢T. 9 KIIK VkpaiHu,
BIJIITOBITHO MO SIKOI TIPOKYPOpP, KEPIBHUK OpraHy
JIOCYIOBOTO PO3CIiAyBaHHSA, CHiAUuii 3000B’s3aHi
BCeOIYHO, TIOBHO 1 HEYTIEPEIKEHO IOCTIANTH 00CcTa-
BUHU KPUMIHAJIBHOTO TPOBAKCHHS, BUSBHUTHU SK Ti
00CTaBWHU, 110 BHKPUBAIOTh, TAK 1 Ti, 0 BUIPAB-
JIOBYIOTb T11JI03PIOBAHOI0, OOBUHYBAYE€HOTO, & TAKOK
00CTaBHHH, IO TIOM’SKIIYIOTh YU OOTSXKYIOTh HOTO
MOKapaHHs, HAJIaTH M HAJIEXKHY MPAaBOBY OI[IHKY Ta
3a0€3MeUNTH TPUHHSITTS 3aKOHHUX 1 HEyTIepeHKSHUX
MpoIeCyalbHUX pimmeHs. Jleramizallis mporo mojo-
KEeHHSI MicTuThest y 4. 5 c1. 223 KIIK VYkpainu, Ha
mijcTaBi KO B pa3i OTpUMaHHSA ITiJ] Yac MIPOBEICHHS
ciiguoi (po3urykoBoi) aii JoKas3iB, sIKi MOXKYTh BKa-
3yBaTH Ha HEBUHYBATiCTh OCOOM y BUMHEHHI KpH-
MIHAJILHOTO TIPABOTIOPYIICHHS, CIIAYUNA, TPOKYpPOP
3000B’sI3aHUNA TIPOBECTH BIAMOBIMHY CHiTay (po3-
ITYKOBY) JIif0 B TIOBHOMY O0CSI3i, JTOJIYYNUTH CKJIaJIeH]
MPOIECYaTbHI JOKYMEHTH JI0 MaTepialliB TOCYI0BOTO
pO3CIIilyBaHHSI Ta HaJaTH iX CyIy Y BHIIQJKy 3BEp-
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HEHHS 3 OOBHHYBaJIbHUM aKTOM, KJIOMOTAaHHSIM IIPO
3aCTOCYBaHHS MPHUMYCOBHUX 3aXOJliB MEIUYHOTO YU
BHUXOBHOTO XapakTepy abo KIOMOTaHHSIM IPO 3Billb-
HEHHsI 0COOU Bijl KpUMiHAIBHOT BiAMIOBIJAIEHOCTI.

3a3HaueHi MPUIUCH CTBOPIOIOTH JOAATKOBI MPO-
HecyalbHi rapaHTtii BiJ HEOOIPYHTOBAHOTO KpHUMi-
HaJBPHOTO OOBHMHYBaueHHs. AIKe 0Ocsr marepia-
7B, sSkui Oyne HaZaHO IO Cydy Ha IMiATBEPIKCHHS
TIpe]’ IBIICHOTO OOBHHYBAYeHHSI, BU3HAYAETHCS TPO-
KypopoM. Y BHIIAJKYy X BCTAaHOBJCHHS y TpOIeci
cimiguoi nii JOKasziB, SIKi MOKYTh BKa3yBaTH Ha HEBU-
HYBaTicTh 0COOM y BUMHEHHI KPUMIHAJIBHOTO MTPaBO-
MOPYIICHHSI, BOHU 000B’I3KOBO IMOBUHHI OyTH HaJlaH1
CY/ly, HE3aJIC)KHO BiJI IepeKOHAHHS 0OBHHYBaua MI0JI0
JOLTFHOCTI X TOCITiKEHHS.

BucnoBku. [lig vac npoBapkeHHs cimiqaux (pos-
IIYKOBUX) i BEPXOBEHCTBO TIpaBa 3aCTOCOBY-
€TBbCS Ha TPbOX piBHAX. [lepmmii piBeHb CTaHOBUTH
3arajpHa 3acaja BEPXOBEHCTBA IIpaBa, MPOroJoIeHa
y ct. 8 KIIK VYkpainu, npyruii — NMOJIOKEHHST CTarTi
223 KIIK VYkpainu, ski periaMeHTyIoTh BUMOTH JIO
MIPOBEICHHS CITiTUUX (PO3IIYKOBHUX) [TiHt, TOOTO Ti KpH-
Tepii, TOTPUMaHHS SIKUX € 000B’I3KOBUM ITiJ] Yac Mpo-
BeJIeHHsI Oy/b-aK0i ci1iruoi (po3urykoBoi) mii. [lo Tpe-
THOTO PIBHSI BKJIFOYAFOTHCS TIOJIOXKEHHS, CIIPSIMOBAaHI
Ha 3a0e3MeYeH s paB 1 CBOOO JIFOMHH ITiJ1 4ac Mpo-
BEJICHHST OKPEMHX BUJIIB CITiJUUX (PO3IIYKOBUX) HiH.

Y KOHTEKCTI peami3amii BEpXOBEHCTBA IIpaBa
ciigdai (po3IIyKoBi) Iii B TIEBHIM Mipi BCTaHOBIIO-
I0Th TapaHTii 3a0e3neueH s MpaB i CBOOO JIFONHHU.
AJpKe cydacHi 3acaii KpUMIHAIBHOTO MPOBAHKEHHS
(30KpeMa, BEpXOBEHCTBO TpaBa, 3aKOHHICTh, 0E3I0-
CEPE/HICTH) Ta MOJIOXKEHHS JIOKA30BOI'O MpaBa 010
HEJIOMYCTUMOCTI JIOKa31B CTBOPIOIOTH TiJIHE 3aKOHO-
JlaBUe MIATPYHTS Ul HEAOMYIICHHS 3JIOBKUBaHb Y
MPOIeCi TMPOBADKEHHA CHITUMX (PO3NIYKOBHX) IIiHA.
Hampuknaz, 3acaga 6e3mocepeaHoOCTi TOCHTiKEeHHS
noKa3zaHb, pedeit i mokyMeHTiB (cT. 23 KIIK Ykpainn)
BCTAaHOBHJIA OOOB’SI30K Cyly JOCIIKYBaTH JIOKa3u
Oe3mocepelHbO 1 OTPUMYBAaTH YCHO ITOKa3aHHS
YYaCHUKIB KPUMIHAJIBHOTO MpOBaKeHHA. Lle 3ymo-
BHJIO HEIOIUTHHICTh 3aCTOCYBAHHS ITiJT Yac CIIITIUX
(po3mrykoBHX) Aifi HE3aKOHHUX METOMIB, TaKUX SIK
norpo3u, (izuuHe Ta/abo TCUXOJOTIYHE HACHILISA
IIO/I0 Ti03pIOBaHOrO, oOMaH ab0 MaHIMMyTOBaHHS
MOKa3aHHSIMH CBiJKa, rorepruioro Tomo. Lle min-
KPIIUTIOETECS. HOPMATHBHUMH TPHUIMCAMH  CTaTTi
87 KIIK VYkpainm, ska BCTaHOBIIOE, IO JOKa3H,
OTpHMaHi BHACIIOK iCTOTHOTO TIOPYIIICHHS TIPaB Ta
cBOOO/ JIFOMMHM, TapaHTOBaHUX KOHCTHTYyIIEIO Ta
3aKOHaMH YKpaiHU, MIDKHApOIHUMH JIOTOBOPAMH,
3rojia Ha O00OOB’SI3KOBICTh SIKMX HajaHa BepxoBHOIO
Pamoro Ykpainu, a Takok Oyib-sKi IHIIN JOKa3H,
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3100y Ti 3aBAsSKK iH(OpMaIllii, OTpIMaHili BHACHTIIOK
ICTOTHOTO TIOPYIICHHS TIPpaB Ta CBOOOH JIFOIUHH, €
Hemonyctumumu. OT)ke HeMae CeHCy IIiJ| 4ac Ipo-
BEJCHHS CIiAuuX (PO3IIYKOBUX) [l BHAaBaTHCS JO
HeJleraJbHUX METONIB OTPUMaHHS JOKa3iB, ajKe B
Cy/li BOHM He OyIyTh 3/1aTHI JOBECTH BHUHYBATICTh
00BUHYBAYCHOTO y BYMHEHHI KPUMIHAIBHOTO MTPABO-
MOpYIIEHHS a00 iHII 0OCTaBHHM, IO B CYKYITHOCTI
CTaHOBJIATH MPEIMET JTOKa3yBaHHS.

TakuM wmHOM, pearizarlis 3acaad BEpXOBEHCTBA
TIpaBa IIiJT 9ac MPOBEACHHS CIITINX (PO3IIYKOBHX) ikt
noJisirae B ix po3yMiHHI HE JIMIIE 3 TOUKH 30py OTpH-
MaHHS JJOKa3iB, a i K aKTy MPaBO3acTOCYBaHHs IL[0/10
JOTPUMAaHHSI BU3HA4YEHOI MpoLeaypH (IpaBoBa BHU3HA-
YEHICTB), SIK CHOCO0y 3aXHUCTy Bill Mpes sBACHOI Mif-
03pH, SIK 3aM001KHIKA TOPYILICHHSI 1 HEOOTPYHTOBAHOTO
00MeXeHHS (JIOTPUMaHHS MPUHITUITY TTPOTIOPIIIHHOCTI)
TIpaB JIFOMWHH TTiJT 9ac TOCYTOBOTO PO3CITiTyBaHHS.
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ITpaBoBa

PEAJIU3AIINSI BEPXOBEHCTBA ITPABA ITPU ITPOU3BOJACTBE
CJIEJJICTBEHHBIX (PO3BICKHBIX) JEMCTBUM

C zakpennenuem 6 2012 200y epxosencmaa npasa cpedu NPUHYUNOS Y20L08HO20 NPOU3E00CEA BOSHUKIU
HOBbLE BONPOCHL U NPOOIEMbL, Mpedylouue Meopemuiecko20 OCMbLCIeHUs U HAYYHO20 000CHOBAHUSL 8 KOHMEK-
cme cobno0enus 1 0becneyeHUsl NPaes 4ei08eKkd Npu 0CYUjecCmeieHull C1e0CmMEeHHbIX (PO3bICKHbIX) Oetlcmaull.
B nepeyio ouepedw, 3mo onpedenenue Gakmopos, CAyAcaumux npedoxpanumensimu HeobOCHOBAHHO20 0cpa-
HUYEHUsL NPAG YeNl08eKd U GbICIYNAIOWUX KPUMEPUIMU COONIOOEHUS 8ePXOGEHCMEA NPABA NPU NPOGEOeHUU
crnedcmeennbix Oeticmeutl. B cmamove npogeden ananus HAy4HblX paspabomox, KAcarouwuxcs npouzsoocmasd
C1e0CMBEeHHbIX (DO3bICKHBIX) OeUCmEull U cOOII00eHUs NPA8 U C80000 YUACIMHUKOS Y20n08H020 npoyecca. Ocy-
wecmanena NONbIMKA NPOAHATUUPOBAMb PEATU3AYUIO BEPXOGEHCMEA NPABA NPU NPOU3BOOCTNEE Ce0CHBEH-
HbIX (PO3bICKHBIX) OeuUcmEull.

Kniouesvle cnosa: sepxogencmeo npasa, y2ono6Hoe npou3go0Cmeo, npedsapumenbHoe pacciedosanie,
npasa wenosexd, ciedCmeenHvle (PO3blCKHble) QelCmaUs, He2ldCHble CledCmEenHble (PO3bICKHbIE) OeliCMBUSL.
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Bueni 3anucku THY imeni B.1. Bepuancbkoro. Cepisi: iopuanyHi Hayku

THE IMPLEMENTATION OF THE RULE OF LAW
IN THE CONDUCT OF INVESTIGATIVE ACTIONS

In 2012 as a result of the rule of law consolidation among the principles of criminal proceedings, have
emerged new issues and problems, which require theoretical comprehension and scientific justification in the
context of observance and maintenance of human rights in the conduct of investigative (search) actions. First
and foremost, it is the identification of factors that serve to prevent the unjustified restriction of human rights
and which ensure criteria for observing the rule of law in conducting investigative actions. The article pro-
vides an analysis of the scientific developments related to the production of investigative (search) actions and
observance of rights and freedoms of the criminal process participants. This paper has attempted to analyze
the rule of law implementation when investigative (search) actions.

Key words: rule of law, criminal proceedings, preliminary investigation, human rights, investigative
(search) actions, secret investigative (search) actions.
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