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Dpozoo8 O. M.,

acnipanm xageopu KpuUMiHAIbHO2O Npoyecy
Hayionanvnoi wopuouunoi akademii Yxpainu
imeni Apocrasa Myopozo

JIO ITIPOBJIEMH PO3’SICHEHB ILTEHYMY BEPXOBHOI'O CYTY YKPATHA
SAK JKEPEJIA KPUMIHAJIBHO-ITPOLECYAJIBHOI'O ITPABA

IIpaBoBa npupona posz’siciens [Inerymy BepxoBnoro Cymy Vipainu Ta ii 3akOHOIaBYEC
BUIMIeHHs TOTpedye MITBHOI yBard 3 00Ky 1opuandHoi Hayku. CItif] 3a3HaUUTH, 110 OKPEMi aCTIeKTH
1iei mpobnemu nocmipkyBamm A. B. I'pummenko, T. M. Jlo6poBomsceka, C. A. [BaHOoB, A. I. MazaHoB,
E. A. Cmonentes, X. b. [1leiiHiH Ta iHIIT HAYKOBIIi.

Tak, crarts 47 3akony Ykpaian ,IIpo cymoycTpiit Yikpainu” BU3Ha4a€, M0 KiHIIEBOIO METOIO
po3’sicHens Hamanux [Inemymom BepxoBuoro Cymy VkpaiHu € HIIIO iHIIE K 3a0e3TedeHHs
OJIHAKOBOTO 3aCTOCYBaHHS 3aKOHOJIABCTBA yCiMa Cy/IaMH 3araIbHOI FOPUCIHKILIL.

Taxka 1mo3uI1ist 3aKOHOABII € He 30BCIM BipHOF0. SIKII10 0 MOBa Hitiuia mpo HeoOxiaHicTs [Inenymy
Bepxosaoro Cyny Ykpainu HalaBaTd po3’ICHSHHS 3 METOIO 3a0€3IeUeHHS OTHAKOBOTO 3aCTOCYBAHHS
3aKOHOJIABCTBA YCiMa Cy[laMH 3arajibHO1 FOPUCIUKIII1, IK TOro BuMarae ctarts 47 3akoHy YKpaiHu
,,[Ipo cymoyctpiit Ykpainu” Tomi 6 Bepxosuuit Cyn Ykpainu Mir, HalpuKkiia1, CAaHKIIIOHYBaTH MIEBHI
MTOJIOKEHHSI BUPOOIJICHI CYyIOBOIO MPAKTUKOIO, sKi cymepedrnn 60 HopmaMm KpumiHambHO-
TporiecyaabHOro konekey Yipainm (mami — KITK Yipainn) Ta KorctuTyii Yipaiam B crty 1X HaHOUTHITO!
nomupeHocti. ToMmy HE0OXiZHO BECTH MOBY IO NPABHJIbHE 3aCTOCYBaHHS 3aKOHOIABCTBA
BiZITTOBITHIMU CY0’ €KTaMH.

LixaBoro, Ha Miif OIS, € TEPMIHOJIOTIS, IKY BUKOPHUCTOBYE 3aKOHOJABEIIb IIPH BU3HAUCHHI
moBHOBakeHb [ Inenymy Bepxosroro Cymy Vipainu.

3okpema, [Inerym BepxoBrnoro Cymy YkpaiHu mae po3’sCHEHHS 3 MUTaHb 3aCTOCYBaHHS
3aKOHOJABCTBA, Ha BinqMiHy Bix KoncturymnitiHoro Cyny YkpaiHw, sKuii 1a€ oQimiiHe TITyMaueHHS
HopM KoHcTnTynii Ykpainu Ta TiryMadeHHsI HOpM ITpaBa CyZlaMH IIPH BUPINICHHI KOHKPETHHX CIIPaB.

B neprry gepry Hac iKaByIATh pO3’sICHEHHS 3 ITMTaHb 3aCTOCYBAHHS 3aKOHOIABCTBA, sIKi 1ae [IieHym
Bepxosroro Cymy Ykpainu Ta TITyMadeHHs HOpM IIpaBa CyJaMH [PH BUPIMICHHI KOHKPETHHUX CIIPaB.

Sk 3a3HauaB pociiicekuit BueHU# npodecop C. O. IBaHOB, MO MiX pO3’SICHCHHIMH Ta
TIIyMaueHHAM JOCHTH TCHIIITHA Ta pyxoma Mexka (1).

He BumankoBo B miTepaTypi BipHO BiIMidajocs, 0 po3’sICHEHHs caMi 0 cobi € 3acoboM
CY/IOBOTO TTYMa4deHHS 3aKOHIB, HOro BHIOM (2). Sk 3a3Ha49aB mpodecop C. O. [BaHOB pi3HUI MiXK
PO3’SICHEHHSM Ta TIIyMaueHHSM B cpepi Iii: AKII0 po3’ICHEHHS MalOTh BY3bKY C(epy, IPHAMAIOTHCS
CYZIOM Ta [UTA CY/IiB, TO TIIyMaueHHI, SIK TIPABHJI0, HOCHTH O1JIBIN 3aranbHui xapakrep (1).

[epr Hix 3anepedyBaTy a00 MOTO/HKYBATHCh 3 BKA3aHOIO TOUKOIO 30py, CIIPoOyeMO 3’sICyBaTh
IIPaBOBY NpHpoy po3’sicHeHb Ilnenymy Bepxosroro Cymy YkpaiHu Ta TiaymMadeHb HOPM IIpaBa
CyZIaM¥ ITPH BUPIIIIEHHI KOHKPETHUX CIIPaB.

[To-miepiuie, po3’sicHEHHsI MOXKYTh HA/IaBaTHUCh TUTHKH BiMOBITHNM opranoM Bepxosnoro Cyny
Vkpainu, axum € [Ineaym Bepxosaoro Cyny YkpaiHu, a BCi iHINI TIIyMadeHHS HOPM IIpaBa
TIPOBOMSATHCS CYIaMH 3aTaIbHOT FOPHCIUKITIT IIPH PO3IIIAI 1 BUPIICHHI KOHKPETHOT CIIPaBH.

Ilo-npyre, napanns [nenymom Bepxoaoro Cyny Ykpainu po3’sicHEHb 3 TMTaHb 3aCTOCYBaHHS
3aKOHO/IaBCTBA OOYMOBJIEHO TAKUM HOT0O 000B’SI3KOM SIK 3a0€3II€USHHS OJTHAKOBOTO 3aCTOCYBAHHS
3aKOHO/IABCTBA YCiMa CyZJaMH 3arajibHOI FoprcauKILii. Jlo cymiB 3araibHOi FOPUCAMKITIT BiZIIIOBITHO 10
crarTi 18 3akony Yipainu ,,I1po cynoyctpiit Ykpaian” BimHeceHo i Bepxosauii Cyn Ykpainu.



) = KpnMiHanbHNnNn nNpouec Ta KpnMiHaaicTnka ™ 1 53

R\
Omxe, BUHUKAE UTaHHSL, uk 3B s13aHuii [ lnenym BepxoBraoro Cyty Ykpainu npu po3risiii CripaBu
BJIACHUMU PO3’ ICHEHHSIMHU.

Po3’sicaenns [Tnenymy BepxosHoro Cymy YkpalHu CTOCYIOTHCSI O€3M10CEpETHBO CY/IIB 3araabHOI
FOPUCMKILIT, TOOTO PO3KPUTTS 3MICTy HOPMH KPHUMIHAILHO-TIPOLIECYaIbHOTO 3aKOHOIABCTBA 3 METOIO
TIO/IAJIBIIIOTO 1 TPABHIIBHOTO 3aCTOCYBAHHS CyaMH IIPH BUPIIICHHI KPUMiHAJIBHUX CIIPaB, CBOEPiIHE
3anmo6iraHHg MOAATBIIOMY HEBIPHOMY TIYMAadeHHIO TaKMX HOPM CyZaMH Ta O0OYyMOBIICHO
MIO3UTHBHOIO CYJIOBOIO IIPAKTHUKOIO 200 ii NEBHUMH HEJ0JIIKaMHu.

HeoOxiqHiCTh TITyMa4eHHS 3K Oy/Ib-SKO1 HOPMH BUKIIMKAHO OOCTaBHHAMH PO3IIISTYBAHOI CYZIOM
CIIpaBH Ta HEOOXIHICTIO il 3aKOHHOTO, OOTPYHTOBAHOT'O Ta CIIPABETMBOTO BUPIIIICHHSI B OOMEKEH] CTPOKH.

ToOTo, MH MOXKEMO BECTH MOBY MO Pi3Hi piBHI TIymMayeHHs. TOMy MOXXJIMBO BEChb MacuB
CyZI0BO{ ITPaKTHKH 3a 9acoM NMpUHAHSTTI BepxoBanM CyioM YkpaiHu BiMOBIAHUX pO3’ICHEHB CyIaM
3araJIbHOI FOPHCIUKIIIT yMOBHO MOUTMTH Ha IBI TPYIIN: CY/IOBA PAKTHKA, sIKA CKJIAJacst 10 IPHHAHATTS
LIMX PO3’ICHEHB Ta Cy/I0BA ITPAKTHKA, SIKa CKJIAJIACS TICIs iX MPUHHATTS. OCTaHHS B CBOIO UEpTy MOXKE
TIOAILIATHCH Ha CYJIOBY IPAKTHKY, B SIKili BpaxOBaHi BIJIIOBI/IHI PO3’ICHEHHS Ta CYJIOBY ITPAKTHKY, B
SIKil He BpaxoBaHi Taki po3’ICHEHHSI.

Hac Oyze 1ikaBuTH Cyq0Ba MPaKTUKa, sKa CKIaiacs 3 ypaxyBaHHSM TOJIOXKEHb P03’ ICHEHb
[Tnenymy BepxosHoro Cyny Yipainu. Taka npakTika B izieati TOBUHHA MiCTUTH B COO1 BUIIUIA piBEHb
CYJIOBOTO TIIyMa4eHHSI.

Po3’sicHeHHs K NMOBHMHHI Ha/JaBaTHCh 3 METOI HE MPOCTO OJHAKOBOTO 3aCTOCYBaHHS
3aKOHOJIABCTBA, HCOOX1THICTIO 3a0€31IeTyBaTH BEPXOBSHCTBO IPABOBOTO 3aKOHY (3), IO € CKIIaI0BOIO
ICHYFOYOr0 MexaHi3My 3a0e3MeueHHs 31CHEHHS IPAaBOCYs B YKpaiHi.

HagezeHi po3’sicHeHHS IIOBUHHI CITyTyBaTH OIIOCEPEIKOBAHOIO 10 BHHECEHOTO IIPABOCYAHOTO
BHPOKY TapaHTi€l0 3a0e3MedeHHs peajizamii 3acaj Ta 3aBIaHb KPUMIHAIBHOTO CYIOYMHCTBA.
3a3HaunMo, 1o He Oynb-sike (a00 0oJHAKOBE) 3aCTOCYBAHHS KPHMiIHAJIBHO-IIPOLECYabLHOTO
3aKOHOJIABCTBA 320€3MEUy€ IIBU/IKE Ta TOBHE PO3KPUTTS 37I0YHMHIB, BAKPUTTS BUHHHX TOIIIO, a JINIIIE,
SIK 3a3Ha4aJI0Ch, PaBHIIbHE, TOOTO TaKe, sIke Bi/NOBiac BuMoram KoHCTUTYyiT YKpaiHu Ta mpuHIMIam
KPHMIHAJIBHOTO CY/I0YMHCTBA.

Buxonsuu 3 BukiaaeHoro i cam [itienym Bepxosraoro Cyny YipaiHu TOBUHEH BUKOPHCTOBYBATH
BJIACHI P03’ ICHEHHSIMH NP BUPIIIIEHHI KOHKPETHHX CIIPaB.

[Tocrae mpobnema nii po3’ssicaens [Inenymy BepxoBroro Cyny Yipainu. HeBipHOTO € mo3mitis
camoro Bepxosnoro Cyny Ykpainu Buciosiena B myHkTi 24 [Tocranosu [Tnenymy Bepxosroro Cyny
VYkpainu ,,I1po 3acrocyBanns Korcrurymii Ykpaiau npu 3miicHeHH] ipaBocyis” Bix | mmcromana
1996 poky Ne 9, B sikoMy 3a3Ha4aJI0Ch, 110 KepiBHI po3’sicHeHHs [ nenymy Bepxosaoro Cymy Yipainu
1110710 3aCTOCYBaHHsI YHHHOTO 3aKOHO/IaBCTBA, HaJIaHi /10 BBEZIGHHSI B J1it0 KoHcTuTyii Ykpainm, MoxyTh
3aCTOCOBYBATHCH ITPH PO3IIISI CTIPaB Y YaCTHHI, IO HE CyniepednTs KoHCTUTYIII.

3a rorikoro [ Inenymy BepxoBroro Cymy YkpalHu HOro po3’sCHSHHS, He3BKAKOUH HA TIPHIAHSTTS
HOBOTO 3aKOHY TIPO CYAOYCTPil TaK 1 3aUIIAIACS KEPIBHUMI.

Bianosiguo no nynkry 14 wactunu 1 crarri 92 Koncrutyuii Ykpainu BUKITIOYHO 3aKOHAMH
VYKpaiHy BU3HAUaIOThCS CYI0YCTPiH, CyIOUYHMHCTBO TOMIO.

Hopmu Korcturytiii Yipainu €, Ik paBuiio, JOCUTh a0CTPaKTHUMHU ITPABOBAMH OPI€HTHPAMH, K1
NOTPeOYIOTH CBOET JieTati3allii Ta PO3KPUTTS B TalTy3eBHX HOPMaTHBHUX akTax, 30kpema, B KIIK Ykpainn.

Taxox po3’scaenns [ Ineaymy BepxoBaoro Cymy YkpaiHi CTOCYIOTHCS 3aCTOCYBaHHS YHHHOTO
3aKOHOJIABCTBA MPH IPOBAHKCHHI (& HE JIUIIIE [TPU PO3IIIsI, SIK 3a3HAYCHO B HaBezeHiH [TocTaHoBi
[Tnenymy BepxoBnoro Cyny Ykpainu) cripas.

YpaxoByrouH BUKIIaIeHE, MO>KHA 3pOOHUTH BUCHOBOK, 110 [ Tnenym Bepxosnoro Cyny Ykpainu
BB)KA€ BIIACHI PO3’ICHEHHSI 32 FOPUANYHOIO CHIIOI0 PIBHOIO 3aKOHAM, 1110 € HEBIpHUM. P03’ scHeHHS
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[Tnenymy BepxoBHoro Cyny Ykpainu noBuHHi He cynepeunTH it Bumoram KITK Ykpainu, a ve e
Koncturyii Ykpainu. 3akoHOmaBeIb TaKoK He mnepeadaunB npaso [lnenymy Bepxoshoro Cymy
YKpaiHu CKacOBYBaTH BIIACHI P03’ ICHEHHSI.

He moxxHa roBoput i nipo Te, 1o [lnenym Bepxosaoro Cyny Ykpainu y pasi Oy/ib-sIKHX 3MiH y
JUIOYOMY 3aKOHOJIABCTBI IMOBHHEH HAJIABATH CBOI PO3’SICHEHHS, TaK SIK IIe Oy/ie CyNepeynTH BIMOTaM
3akony Ykpairu ,,IIpo cynoycrpiit Yipaiau™. 3rimso 31 crarreto 47 1p0ro 3akoHy Bepxosauii Cyn Ykpainu
JIa€ CylaM po3’SICHEHHSI 3 TITaHb y3arajlbHEHH Cy/I0BOI [IPAKTHKK Ta aHAJI3Y CYJIOBOi CTATUCTHKH.

To6T0 3aKOHOIABEIh BU3HAYMB, IO TLTBKH ITICIIS TOTO SIK CKJIAIETHCS BiATIOBIIHA IPAKTHKA Ta
Marepiaiu i€l MpakTuKu OyayTh y3araiabHeHI BepxoBHum Cynom YkpaiHH 3a BCTaHOBJICHUM
KpHTepieM (HanpHuKIIaJ, KOHKPETHA KaTeropis Cripas, NEBHUH BHJ] MPOLECYAbHUX PIllIeHb Cyay,
HaIPHKJIAJ TOBEPHEHHS CIIPAaBH Ha JOAATKOBE PO3CIITyBAaHH) i B HACTIIOK TAaKOTO y3arajlbHEHHS
Oyie BUSIBIICHO ITEBHI HEZIOMIKH B POOOTI CY/IiB, IPHYNHM TX BAHUKHEHHSI Ta [IVISIXH YCYHCHHSI, OCTaHHIH
MOXKE TPUHAHSTH PIlLIEHHS PO HaJaHHs HEOOXIIHUX PO3’SCHEHb Cy/laM 3arajibHOI IOPHCAMKILII.
MoxJInBO 1€ ¥ € BUNPaBAaHNM, 30KPEMa, 3 TOUKH 30pYy YCYHEHHS MOXJIMBOCTI BIUIUBY Ha
(opMyBaHHS TO3MLIT Cy 1l (CyLy) TP BUPIIICHHI KOHKPETHOT CITPaBH.

3acIyroByroTh Ha KPUTHKY MoJoKeHHs MyHKTy 22 [Toctanosu [lnenymy Bepxosnoro Cymy
Vkpainu ,,I1po 3acrocyBanns Koncrurymii Ykpaiau npu 3aificHeHH] paBocyaas” Bif | mucromana
1996 poky Ne 9 (nani —mocranosa Ne 9) , B IKOMY BKa3y€eThCsl, 1110 JIO3B1T HA IPOHUKHEHHS 10 KUTIIA
YH HIIOTO BOJIOAIHHS 0COOM, Ha HAaKJIaIeHHs apellTy Ha KOPECIIOHCHIIII0, 11 BUIMKY B TIOIITOBO-
TenerpaHUX YCTAaHOBAX Ta Ha 3HATTS iH(OpMaIlii 3 KaHaJiB 3B’ 53Ky HAJAETHCS TUTBKH CYIOM. 3a
pesyabTataMy po3IVISITy MaTepiajiiB Mpo HaJaHHS TAKOTO JI03BOITY, SIKMH 3/1iHCHIOETHCS CY/IOM 3
JIOACPIKAHHSIM TAEMHHII CJTIJICTBA, YXBAITIOETHCS ITPOLIECYaIbHE PILICHHSI.

Hagenene po3’sacHeHHs cynepeunTs sk BUMoram Koncturymii Ykpaian tak i Hopmam KITK
VYpainu. 3mict crareit 30 Ta 31 Konerurynii Ykpainu cBITYNTD, [0 HABEAEHI CITiT41 i MOXYTh Oy TH
MIPOBE/ICHI HE 1HAKIIIE SIK 32 MOTHBOBAHUM DPIlIEHHSIM CYJLY, 1 @K HIsIK He 3a H0T0 3roJ1oko.

Amxe 3a orikoro [Inerymy BepxoBaoro Cyny Ykpaiau cyay BiIBOIUTHCS POIb CTOPOHHBOTO
Hars/1a4ya 3 MpaBoM HaAaHHS (OPMAIBHOTO J03BOTY (HaBITh HE CAaHKIIOHYBAHHS ) HA TPOBEICHHS
3a3Ha4YEHHX ITPOLECYATbHUX JiH, CYl BUCTYIIA€ CTOPOHHIM CIIOCTEpirayeM, CTaTUCTOM.

Crarravu x 177 ta 187 KIIK VYkpainn mepenbadeHo, mpu HEoOXiTHOCTI TIPOBECTH BKa3aHi
TIporiecyasIbHi Jii Ta 32 HAIBHOCTI BKa3aHNX B ITPOLIECYTbHOMY 3aKOHI ITi/ICTaB CITi/TIHIH, 32 TOTO/PKEHHSIM
3 MPOKYPOPOM, 3BEPTAETHCS 3 MOIAHHIM 110 cyy. Cymyist po3Iisae MoAaHHs Ta MaTepiaiy ClpaBH (a
HEe Marepiald Mpo HaJaHHS O3HAYCHOTO JO3BOIY, SK 3a3HadeHO B IlocTaHOBI) Ta 3a HasBHOCTI
Tiepe10aueHX ITi/ICTaB NPUHMAE PILICHHsI PO IPOBE/ICHHS BKa3aHNX IPOLIECY ATTBHUX Jikl.

ToOTo ciriumii uiLe iHIIIE PO3IIIsL, @ BUPILIYE AaHe MUTAHHS [0 CYTi BUKIIIOYHO CyIl. Takox
MTOJJaHHS CIIIYOTO HE BKa3ye Ha 00OB’SI30K CyAy NMPUHHATH DILICHHS PO MPOBEICHHS TaKUX
MIPOIICCYATbHUX Hill.

Takoxx nmpuBepTae yBary rojoyKeHHs IyHKTY 2 noctanoBu Ne 9, B sikiii 3a3Ha4a€Thes, 10 Y pasi
HEBU3HAYCHOCTI B MIMUTaHHI PO Te, 9u Bixnosinae KoncTuTytii Ykpaiau 3acToCOBaHMIA 3aKOH 200
3aKOH, SIKHH IMi/IATae 3aCTOCYBaHHIO B KOHKPETHIH CIIpaBi, Cy/I, 32 KIIOIIOTaHHSIM YYaCHHUKIB IPOIECY
a00 3a BJIACHOIO IHIIIATHBOIO 3YIUHSE PO3MIIA CIPABH 1 3BEPTAETHCS 3 MOTHBOBAHOK YXBAJIOO
(moctanoBo10) 10 BepxosHoro Cyny Ykpainu, sxuii BianmoigHo 10 ctarti 150 Korcturyii Yipaian
Moyke nopyuryBary riepes Korcruryniitanm CyoM YKpaiHu TUTaHHs IPo BiAoBiqHicTs KoneTuTyii
3aKOHIB Ta IHIINX HOPMATHBHO-ITPABOBHX AKTIB.

ToOTO BUXO/IS14H 3 TAHOTO MOJIOYKEHHSI BOAYA€THCSL, 1110 CYIH MOXKYTh 3yITHHSITH PO3IIISL CIIPABU
1 3BEPTATUCSI 3 MOTHBOBAHOIO YXBAJIO (MMOCTaHOBOIO) 110 BepxoBHoro Cyny YkpaiHu BUKIIFOYHO Y
BUIIAJIKaX HEBU3HAYCHOCTI B MMUTAHHI PO Te, 4u Bianosinae Koncrutyiii YkpaiHu 3aCTOCOBaHHIA
3aKOH 200 3aKOH, SIKUH MiJJIsirae 3aCTOCYBaHHIO B KOHKPETHIH CIIpaBi.
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11010 HEKOHCTUTYLIHHOCTI IHIIMX HOPMAaTUBHO-IIPABOBHX aKTIB, 30KpeMa, akTiB [Ipesuienra
Vkpainu, aktiB Kabinety MiHicTpiB, Cyau He HaIlICHI TOBHOBAKEHHSAMH HA 3YIMTUHEHHS PO3ITISALY
CIIPaBH Ta BiIIOBIIHE 3BepHEHHS 10 Bepxosnoro Cyny Ykpainu.

Hagenene cynepeunts Bumoram crareid 82, 83 3akony Ykpainu ,,JIpo Koncturyuiiinuii Cyn
VYkpainu” Ta crarti 47 3akoHy Yipainu ,,IIpo cymoyctpiit Ykpaian”, a came, mo Bepxosamii Cyxn
VYkpainu 3Bepraersest 1o Koneruryniitnoro Cyny Ykpainn y BUIIaKaX BAHUKHEHHS Y Cy/IiB 3arajlbHOT
FOPUCHKIIT PH 3IHCHEHH] HUMH IpaBoCy 1 ( y MpoIeci 3arajbHOro Cy0YMHCTBA) CyMHIBIB 1010
KOHCTHUTYIIHHOCTI 3aKOHIB, iHIITNX TPABOBUX aKTiB.

[ToTpeOye monaTkoBUX po3’sICHEHb MYHKT 2 ocTaHoBU Ne 9, a came, 1110 cyx 6e3nocepeHpo
3acTtocoBye KOHCTHUTYIIiO y pa3i KOJIH 3aKOH, KU OyB YHHHUM JI0 BBEICHHSI B J1it0 KoHCTHTY 1T YK
TIPUHHATHHN TICTIS IBOTO, CYTIEPEUNTh .

Tak 3rigno 3i crarrero 1 po3niny 15 Korerurymii Ykpainu 3aKOHOJaBEIb OB SI3y€ MOHATTS
CYNEPEYHOCTI 3 TOHATTAM YHHHOCTI TOTO UM 1HIIOTO 3aKoHy. OTXe Cy/1 TTOBHHEH He Ha JIOBUTbHHUNA
BJIACHHUI PO3CYJ BBXATH TOM UM IHIIMHA 3aKOH TaKUM, 110 cymnepednts Korcrurymii Yipainu ta
Oe3nocepeIHbO 3aCTOCOBYBATH OCTAHHIO, & BBA)KATH BIATIOBIAHUM 3aKOH TaKHM, IIO CYIIEPEYUTh
Koncrurynii Ykpainu y Bumanky, 3riqHo 3i crarrero 152 Koncruryuii Ykpainu, BU3HaHHS
Koncturymiitanm Cynom YkpaiH{ TaKOro 3aKOHY HEKOHCTUTYIIIIHIM.

Takox BaKKO ysIBUTH c00l CHTYyaIlifo, KoM cyx Oy/ie 3acTOCOBYBAaTH BeCh 3aKOH (TOOTO BCi
HOPMH I[OTO 3aKOHY 0€3 BUKJIIOUEHHsT) 00 pO3IVIsiIaTH HOTo Ha MpeaMeT CYIepedHOCT] BCiX Horo
HopM KorctuTytii Ykpaiau, ToMy TOIITEHO 3a3HaYaTH HE ,,3aK0H” a, HAPUKJIIA], ,,3aK0H, HOPMaTHBHI
aKTHU Ta OKpeMi X I0JI0KeHHS .

HernoBuuM € myHkT 10 moctanoBu Ne 9, sikum nepeidoaqaeTbest, 1110 KOHCTUTYLIHHI TOJIOXKEHHS
PO 3aKOHHICTB CYIOYMHCTBA Ta PIBHICTH YCiX YUACHHUKIB IPOLIECY Mepe 3aKOHOM i cymoM (cT. 129
Koncturyiii) 3000B’3yI0Th Cyx 3a0€3MEYUTH BCIM IM PiBHI MOKIIMBOCTI MO0 HAJAaHHS Ta
JIOCITIZKEHHS JI0Ka31B, 3asIBJICHHS KJIONIOTAHb Ta 3[IHCHEHHs IHIIKX polecyanbHuX npas. HeooxinHo
OyJ10 BKa3aTH i Mpo 00OB’S30K CyAy 3a0€3MEYUTH BCIM YYaCHHKAM IPOIECY PiBHI MOXIIHUBOCTI
3MIHCHEHHS iX ITponecyabHUX 000B SI3KiB. AKe, HAPUKIIA/I, HEBUPIIICHHS CyUICIO TUTAHHS PO
BKJIFOUEHHSI ITiJICYHOTO JI0 CITUCKY OCi0, sIKi ITiJISIraloTh BUKJIMKY Y CY/I0BE 3aciJiaHHs 1030aBUTh
TTACYAHOTO MOXKITHBOCTI BUKOHATH 000B’ 30K MIOJO SIBKH 70 CYITY.

Posrnsnemo me onny nocranosy Ilnenymy Bepxosnoro Cyny Ykpainu ,,IIpo 3acrocyBanHs
cyaaMu YKpaiHu KpHMiHaJIbHO-TIPOIECYaTbHOTO 3aKOHO/IABCTRA, 1110 PETYJII0€ TIOBEPHEHHS CIIPaB
HAa JTOJATKOBE po3ciiayBaHHs Bix 25 6epesns 1988 p. Ne 3 (maii —mocranosa Ne 3).

Tak 3aciryroBye Ha KpUTHKY ITOJIOKEHHS MyHKTY 13 moctanoBu Ne 3 B sIKiii iepetideHi THIOBI
Bunajku nopymenns KIIK Yipaiuu siki, okpim nepesniueHnx Bunazkis B yactuni 2 crarti 370 KIIK
Vxpaian, [Treaym Bepxosroro Cyny Ykpainu BBaXka€e iCTOTHIM MOPYIICHHSIM BUMOT KPUMiHAJIBHO-
IIPOLECYaIbHOTO 3aKOHY.

He Brarounch 10 aHaiizy HasBHOCTI OBHOBaxkeHb y [lnenymy Bepxosnoro Cyny Ykpainu
II0/I0 BU3HAUCHHS TEPETiYeHNX HUM BHIAJKIB, SIK TAKUX, 110 € ICTOTHUM MOPYIICHHSIM BUMOT
KPHUMIHAJIBHO-TIPOIIECYJIEHOTO 3aKOHY, 3 OIVISTy Ha Te, 1110 3aKOHO/aBeIlb CaM BCTAHOBHB IX JIOCTATHIO
KUIBKICTh, BUKJIMKAE TIOJMB CIIPOIEHE CTABJICHHS 10 BJIACHUX po3’sicHEHb camoro Ilnenymy
Bepxosnoro Cyny Ykpaiau.

Tax ITnenym Bepxosnoro Cyny Ykpainu e po3kpusae 3mict crarti 370 KITK Ykpainu.

Ha moro nymky, [Trerym BepxosHoro Cyry Ykpainu moBHHEH OyB BCTaHOBHTH 3araJibHi KpUTepii,
3a SIKMMU CYJUISl MiT' BIIME)XYBaTH 1CTOTHE MOPYIIEHHSI KPUMiHAIBHO-TIPOIIECYATEHOTO 3aKOHY Bij
Oy/1b-SIKOTO 1HIIIOTO TOPYLIEHHST KPUMiHAJIBLHO-IIPOLIECYaIbHOTO 3aKOHY. Taki KpuTepii, K MeHi
BOAYAETHCS, MO)KHA BCTAHOBUTH BUXOJISTUH, 30KPEMa, 31 3MICTY MOJIOKEHB ITPUHIIHIIB KPUMIHAILHOTO
TIpoLeCy. AJie 3aMiCTb IIbOTO B TTOCTaHOBI No3, sIK 3a3Ha4aI0Ch, HEPETIYeHO Psifl THITOBHUX BUITAIKIB.
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Bistbii Toro ojiHi€r0 3 MiJICTaB y3araibHEHHS CY/I0BOT TPAKTUKH € 3HAHHS BIJIITOBIAHHIX ITOCTAHOB
[Tnenymy BepxoBaoro Cyny Ykpainu.

CXMIISAI0CS /10 JTyMKH, 10 PE3YJIbTaTOM y3arajJbHEHHs Cy/I0BOT TPAaKTHKH TOBUHHI OyTH TIEBH1
BHCHOBKH, HalpPHKJIAJ, I[0A0 JOTPUMAHHS 3aKOHY IPH BHPILICHHI CIpaB, 3 SICYyBaHHS IPUYUH
MOPYIIEHHS 3aKOHY, 1, SIK HACII/I0K, HaIaHHSI KOHKPETHHX 33 CBOEIO CYTTIO PEKOMEHJIALIIH 1100 iX
TIOIOJIaHHS.

[TepeniueHHs K psiy MO3UTHBHUX UM HETATHBHUX CKJIAJIOBUX CY/IOBOT IPAKTUKH B HABEICHI I
moctaroBi Ne 3 He BiZIOBiTa€ IPUPO/Ii TAKUX PO3’ICHEHD Ta yPaXOBYIOYH MHOKHHHICTH IIPABOBUX
cutyarliii € HeepeKTHBHUM. Taki po3’ICHEHHSI, Ha MOIO JTyMKY, 3HaYHO yCKJIaHIOIOTh POOOTY CyIT,
SIKMF ONTMHUBCS B HETUIIOBIH (TOOTO Takii, sika He onvcaHa Hi B mocranosi Ne3, i B KIIK Ykpainn)
MIPaBOBIif CUTYAITii.

AJKe 3a JIOTIKOIO, CYJUIs TIOBUHEH ITPOaHaIi3yBaTH 3MicT rosoxeHb yactinu 1 crarti 370 KITK
Ta BECh MACHB IPABOBUX CUTYAIIiH, SIKi BUKJIA/ICHI sIK B ocTaHoB1 Ne 3 Tak i B uactuni 2 crarti 370 KITK
(six Bimomo KIIK YkpaiHu € KOMITIEKCHUM HOPMaTUBHUM aKTOM), III0 caMe 110 COO1 BUMarae meBHUX
3aTpar yacy, Ta BUBECTH 3arajbHi kpurepii (1o maB 3pooutn [Tnenym Bepxornoro Cyny Ykpainm), i
3aCTOCOBYIOUM iX BCTAHOBUTH HAsIBHICTb YM BIJICYTHICTH ICTOTHOTO TOPYUICHHSI KPUMiHAJIBHO-
MIPOLIECYATBHOTO 3aKOHY.
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®OPMU BUKOPUCTAHHS CITIEHIAJIBHUX 3HAHB ITPU PO3CJIIIYBAHHI 3V IOYMHIB
TAIXKPUMIHAJTICTUYHA CACTEMATU3ALIS

EdexTrBHE po3ciiyBaHHs 37I04MHIB 3aJICKUTH BiJl 0arathox GakropiB. OJHUM i3 HUX € BMiJIC
BUKOPHCTAHHS CIICIiaJIbHIX 3HaHb.

[Ile 0CHOBOMOJIOKHUK KPUMIHAJIICTUKH sIK Hayku 1. ['pocc HarosouryBaB Ha BENHMKIH podi
CremiaTbHUX 3HAaHb Y BCTAHOBIICHHI 00’ €KTHBHOI ICTHHH, Y MOXIJIMBOCTI TOCTI/HKEHHS “peabHUX
nokasis” [4, XII-XIII].

[TpoGnemaruka crienialbHUX 3HaHb BIIPOJIOBXK BCI€T iCTOPIl pO3BUTKY KPUMIHANICTHKHU OyIia
TIPeIMETOM HayKOBOTO IHTEPECY TOCITIIHHKIB 0COOIMBO IHTCHCHBHO JTaHE TIMTAHHS [I0YaJI0 BUBYATHCH
TIOYMHAI0YH, 3 KiHII 70-X pokiB XX cropivust. [Tpo 1e cBiunTh aHai3z KpuMiHaTICTUYHOT JIITepaTypy.



