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3A PHMChKHM IIPHBATHI1M IIPABOM 

CYtlaCHa YKpaifla Bi,.'lHOB:IfO( i pmBlIBaE' npHBaTHO-npaBoBi TfJiLlHUii, 3acHoBaHi Ha IICtlO)KeHH5!X 

PHMCbKOro rrpaBa, BpaxoBYIOLJH cYLJaCHHH cBiTOBHH JlOCBi,.'l. flpHKJIa.uoM [(bOrD f HOBHil IJ.l!BinbHHH 

KOlleKC YKpaiHH, ll(0 3aKpillJllO£ i pmBHBaf B CBOIX npaBHJlaX nporpeCHBHi 1l0CTyml"fH UHBiJliCTHKH. 

Bi,ClHOBneHH>l B YKpaiHi i:lei" npHB,rrHoro npaBa, 3aKOHO.'laBLJO 3aKpinneHo'i B HOBOMY t tl1 BiJlbHOMY 

KO)leKCi, BHMarar CbOIO)lHi 3BepHeHH5I )10 )l)KepeJI upHBaTHO-IlpaBoBoro fIi:lXO,.'lY, T06TO no OCHOBHHX 

nOJlO>KeHb PH,-lCbKoro npHBaTHoro npaBa, 5IK 3a3HaclaB Bi;\O"1HH1l0peROJlIOUiHHHU UHBinicT i 
po>"IaHiCT i10CH<p Ont'KciiioBH'1 ITOKPOBCbKHI1, "peL(enui51 PHMCbKOro npaBa 6yna H icrOpH4H()K) 

Heo6xi,l,HiCTJo, II <paKTOPOM nporpecy"l, OCKiJlbKH jlO1BOJI5IJla 3a:lOBO.fJbHHTH 3alaJIbHO£Bpont'iicbKY 

HY)Kll,t'HHiCTb B YHiBepCaJlbHOMY, 3araJlbHOMY npaBi, 3aCHOBaHOMY Ha iH,UHBi.uyaJlicrwIHHX 

(llpHBaTHonpaBOBI1X) ni.urpYHT5IX, WO :J.03BOJlI1JTO C<Pop~IYBaTl1 MaifHOBHH B1a€M03B' W30K pi3WIX 

oci6 He3<l.Jle)KHO Bi,Ll IX HauioHaJlbHo'j i ,Llep)KaBHOl llplIHaJIe)KHOCTi. l,:\ell(O nO,LliUHe Bi,LluYBa£TbC>I Ii 

cbom)wi. ITpoTe Hau6iJlbW Ba)KJlHBHM CbOro.uHi Y5lBJI>I€TbC5I, BHKOPl1CTOBYI04H Bi,.'lOMHIi Bllpa3 

P lepiHra, ":lYX pH~ICbKoro llpaBa", TOOTO Ti <PYH.aaMeHTaJlhHi i.'(ei" Ta rri.nxo;UI, Mai1)Kt' ot'3LlorafiHCl 

Jlori411a CHCTeMa Kareropiii, BH3HaLJeHb i HOPM, 5IKHMH Tpa;IHl(iIiHO BHpi3HHflOCb pHMCbKe flpaBO. 

To6TO peuenui51 PHMCbKoro npaBa He BTpaTl-lIIa CBOfl aKryanbHocTi JlJIH CY'!ao/O'j YKpa'iHH. 3 
O:IHOro 60KY, ue CBill,'"lHTb IIpO Bi:lpo!l,)Kt'HH5I i IIPOI1.0B)Kt'HH5I Ti6 rJlH6oKO'i IIpaui IUCUO OCBOE!!II}! 

oanrroBiKoBoro npaBoBoro aocsiny, 5IKOIO anl-1BHO 1aliMaJIHOI fOPHCTH MI1HYJIOrO cTOniTr5l. Ut' 11 
BiJlpO.'1)KeHH5I SJlaCHHX TpanHuiH, 3 iHWOro 60KY, - nowYK cninbHHx KopeHiB MO)Ke Cnpl1>lTH B 

\lai16ynlbo\IY npHpo:JJlOMy rroe.nHallHi 3axijlHOf'SponeiicbKoi' i YKpaj'HcbKo'i IIpaBOllHx \w)lt"reii. 

IJOa'1I3atIHX CniJlbHHM niarpYHuIM - pt:ut:nuioo PHMcbKoro Ilpl1BaTHOro npasa. 

CaMe BI1KJlaneHHMI1 BHll(e MipKYBaHHlIMH n05lCHIO€TbOr Ht:06xi,UHicTb ,'51CYBaHH5InOH5ITT5I Ta 

X[lpaKTepHI1X 03HaK :JeninHI1X 3060B' WlaHb 3a PHMCbKHM npHBaTHHM npaBOM, 

OKPC:\li acner-.-nI .neflinHlIX 3060B'513aHb 3a PIlMCbKllM I1paBOM 6ynH npenMeTOM .noc.rriJl)Kt:HH5I 

poMafliL"TiB XIX Ta nOLJaTKY XX CTOJliTf5I T. MapellOJrJl)l, CD, ):ttmHHCbKOro, A. KaJaHUfBa, D, BiH.nwei1.na, 

P. kpiHrTI, K. CJJlbKOBCbk.Um, \{), 5apoHa 'fa iHWHX. BlJ.HOCHO )loc;rill)KeHb iHCTIf1)'IY llcJliKTIllix 3060B'JllaH h 

y CY'IaCHIIX IlpaBoBHx CY!C'Tt'Max, TO BiH 6YB npt';J,MeTOM aHaJli3Y I. HOBHUbKom, 1. ITcpeTcpcbKom, 

0, niLlonpHropH, i1. ITOKpOBCbKOro. M. nOTl£HaK-AKJ1MoBcbKol.1. nyxaHa, €. XapWH)HOBa Ta iHUlHX, 

O;IHaK 1I0P)l)l '1 Ha5lBHiCTK) l(iKaBHX npaUb, PI1MCbKOlD IlpaBa Maii/Ke nOBHa Bi.ncyrHiCTb OKpeMIIX 

;.(oC!li]l)KeHb ]leJliKTHIlX :lO6013' 5!'3JHb CrapOllaBHboro PHMY, ll(O E' SalK!IIIBHM Ta uiKaBHM oco6:UlIlO y 
3B'Jl3KY '3 npHHH}!1T5IM HOBoro UI1Bi!lbHOro KOnt:KCY YKpai'HH. 

Y PW,fCbKOMY npHBaTHOMY npaBi 3anUlbHHM II0H5ITI"llM ;It'IliKTy OXOllJIIOBaJIHC5I KOHKpeTHi BlliUI 

IIpaBollopyweHH5I, I1pH40MY WI5I KO)KHOIO 1 HI1X BCTaHOBnfOBaJlHCli cI1eUH<picllfi npaBOBi HacnillKIl. 

TaK. CHCTt'Ma IlpllBaTHI1': ;1t'JliKTiB CKJlal1aJlaC5I i3 TaKllX I1paBonopyweHb ilK injuria. furtum i damnum 

nOKpOBCKl111 ~1A II1CTOPI1$1 P"MCKOro npaBa, - MHo. XapBecT, 2002" - C. 7, 
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injuria datum. 3ane)J{H0 sil( oo'rna npasOflopYWCHH}I ).leJliKTH \IOiKHa flol(inHTH Ha l(si rpynH: 

)J.eJliKTH i3 3aB).laHH}I WKO..'J,H MailHY Ta )J.eJliKTH i3 3aSLtaHH}I WKOl(H ocooi. 30KpeMa,)10 lleJliKTis i3 

3aB)J.aHH}I WKO;Ui oco6i CJli;i6YJlo 6 Bi)1HeCTH injuria, a,':\o )J.eJIiKTiB i:l'lJBl(aHH}I WKO)J.H MailHY - furtum 

ra damnum injuria datum. 

5l.K 3a3Ha'lClS f1aIlJlo. "furtum t'st contrcctatio rei fraudulosa lucri faciendi gratia vel ipsius rei 

\e1 etiam usus eius possessionisve" (0 47.2.1.3), T0610 /i.lrfum f npHBlIaOlt'HH5I aoo ca~lOi" PC'I i. 

a60 HaBiTb KopHcryBaHH}I HeKl 4H SOJlO)J.iHH5I, 3 MerOiO CTBOPHTH JUUI ceoe I1eBHi BHrOl(H'. 

J-loCHTb 'JaCTO pHMCbKe nOHjlTT5I furtum nepeKJla)J.alOTb 51K Kpalli)f(Ka (O.l'v1. KJ3aHUfB, 

cD, )lH)1HHCbKHH, IO . .6apoH, O.c. 11ocpcpe, B.O. MyciH, )l.B. .D:OiK)1€B Ta iHWi). O)J.HaK nOHJ!Tr51 furtum 

lH<I'lHO wHpwe CY'laCllOro IIOH5ITT}I KP:UiiKKH: Kpa).li)f(K<I F ;II1We O;U1H i3 BIUiB furtum. TaK 51K lit' 

1101I5ITI'jI OXOllJIIOBaJlO I p03Tpary, 1 npHXOBClHHjI 3HaXll(KIl, I HUlpaBOMlpHe KOpI!CTYBaHH5I 'IY)KOKl 

pi'llJlO i HaBiTb cBi).lo~le npHHH5ITf5l3a pa\YHoK HcicHYIO'lOll) OOPlY. TaKe P03Y\liHIUI 1 I o HjlTf51 furtum 

MH 3YCTpi'la€MO y npaU5Ix T. MapeI~OJIH5I, B.B. €cpiMosa, P. 3or-la, K. CaJlbKOBCbKoro, )lL(. fpiMMa, 

O.A. Ili1.(OIIPHl'OPH, t.O. XapHToHoBa Ta iHWHX. 

h nOH5I'lT5I furtum BHIIJ1HBaIOTb Horo OCHOBHi 03HaKH: 

Ilo-nepUJe, 060B')J1KOBHM 6y!JO IIOC5!IaHH5I Ha pi'l, a caMe TiJleCHe TOpKaIlH5I .[(0 npeJ~MeTa 

furtum, npo 11(0 Y IHI3Ha'leHHi furtum eBiLI4HTb 3MicT CJlOKI contrectatio rei. Y 313' >l3KY 3 UllM He 

Bi1.(l1OBi.[(aJIa 3a Kpa;\iiKKY oc06a, 5IKa UPOHI1KJla.[(o 'lyiKOi 0 flpl1MimeHH5I 3 Ha~lipOM BHKpaCTH, ane 

me He BCTHL'lJ Hal0IaCTH PYKy HJ pi4, a60 oc06a, 5IKa He BIBHaE: npHHH>I1T5I pelJi Ha 16epiraHHlI :; 

MeTOIO fi 3aBOJIoL\iHH5I. 30Kpe\la I10C5IfaHHjI Momo 6YTH Y cpopMi npHBJlaCHeHH5I, KOpHCTYBaHH}I 'IIi 

BOJlOL\IHH5I 4YiKOlO pi441O. 

f1o-).lpyre, Hco6xbHHM 6Y!lo YMIICHC 3aB.il,aHfljI llIKWlH iHJIJOMY (contrectatio fraudulosa). OWIaK 

Y\IHCeJl si.il,cyrHlii y p,ui IlPHCBOE:HHSl oelX,USlHHO! peLli OCO(iOfO, UlO npHl-iHSl!la fi IIOMHJlKOBO 3a 

CBOIO; Bi.[(6HpaHH>l pe'l i y fi lIpOL\aBWi OCOOOIO, 51Ka ClIHamlla 3a He! uiHY. 

IlO-TpeTf. sHMCllacrbC5I KOPHCHIIH Ha~lip (lucri faciendi gratia). TaKOm Ha:-'Iipy HeMa€, 5IKll(O 

oc06a 63)J<af 3aBL\anr 6Y,l.lb-KOMY JIHLlle HenpH(\IHicTh ':IH LllKO.[(y (HaupHKJIa)1, 3aBOHO).liJI<1 4YIKOIO 

pi4'l1O :IJ151 Tom, UlOO BHKHHYTH i-i B Mope; BHKpa;leHH5ILIiB4HHH i3npHcTpacTi (libido). Y 3a3Ha'leHI1X 

npHKJla;\aX HeMaf furtum. ane Ha5lBHHH CKJlal\ iHLllom ilpaBonopYWCHHiI. O,l.lHaK KOpHnll1H HaMip €, 

5IKULO MeTOIO OCOOH oYi-lC He nHllIe 30i:lbIIleHIl51 CBoro MaiiHa, aiie H6Y)1b-5IKe iHUIC POH!Op5l,l.liKeHHiI 

'IYr,;OIO pilJ'110 (HallpHKJlaJl, L\apYBaHHH 'IY)KOI pelJi iHllliii OCOlil 10UlO). 

f!o-lJeTBepre, lIpe~IMeToM furtum c: a) ipsa res - ri.lecHCl pi4 -- pyxo~le \laHHO (O,l.lHaK LU,C B 

CTapoLIaBHboMY PHMi furtum BlillllKaB i UlOL\O HepYXOMoro MaHHa), H,mpI1KHa;:(, y pa3i KpaW)f(KH Y 
CYlJaCHmlY pO';YMiHHi, ponpaTII, IlpHXOBaHH5I 3I1axiL(KI1; 6) usus - KopHclysaHH5I1.JY)KIIM Maihlo~l, 

HaUpHKJlall, KopHc'ryBaHH5I 3acTaBo:\epiKaTeHeM 3aCTaBjleHoro MaMlla; HaiiMa1.J KOPHCTj'CTbC5I pi 4':110 

iH<JKLlle, fliiK 6yJllJ ;lO~!OBJleHO; B) PllSSt'SSlO -- npHCBOOIH5I '-IH npI1XOS<lHHSl tlYiKO'i pe4i, LItll 

1IlaXO;:(HTbC5I Y Sll,'ll.uiHHi, HaIJPHKJ!aLI,mCTaBOJlep)KaTe~Ib He IIOBCpTa€ 3aCTaBH. 

3aJleiKHO BiJl npt':\\\ery furtum pIIMebKllOpHCTH P0'3pi'lHjlJIII: a) furtum rei --IIOBHe llpHBHacHeHH51 

lJYlKOi" pelli; 6) furtum usus - npHB!laCHeHHiI KOpIICTYBaHHlI pil!4K1 OCOOOIO, 51Ka He MaJla He ue 

npaBa; B) furtum possession is npHBJlaCHeHH}{ IIpoe-roro BOJIO)1iHH5I pi'I'IIO '3 60KY BJlaCHHKa, T<lK jlK 

OCTaHH if! fl03oasJ!51BC5IllpZma I)(LloIlin! Hew] 

B IHCTHTYUl51X faH 3YCTpiyaUbC51 Ilol(iJl furtum, 3ClIlpoilOHOBaHI1H CepBlol CYJIbflHUiol i 

;\!aeypio! Ca6ilw.\l. Ha: 5ISl-Hlli (furtum manifestum), Ht 5lHHllii (furtum nee manifestum), CUrtUIll 

2 niAOflp,lfopa O.A.. XapHToHoB 8.0 PHMcbKe npaBo: fligpYYHHK. - K.: fOpiHKOM iHTep. 2003. - CA18. 

3 rpHMM Il.c1 JleKLlHH no Aorl~e Pl1McKoro npaBa. - M.· 3epLlano. 2003. - CA02. 
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conccptum i obJatum (cfli.lbHI1MI1 IV5lMH i 3 llpOlI03I1UI€1O IX B4HHI1TH). Ha Hawy J.\y~lKy, cnUl 

ni;rrpl1MaTH n0311uilO <!>CLlopa gI1LlllHCbKOro, !lKHH pO'~pi3WIB JIHWC ,lBa Bl1,1.\l1 KpaJ.:{i)!(KH, cnpaBC;:(JIHBO 

CTBCP:f)!(YI04H, lUO OCTaHHi € JlHwe BllLlaMl1 II030BY npo KpaLli)!(Ki. 

Oco6mIBicTb BiLlI10BiLlaJJbHOCTi 3a furtum rrOJI!lraJJa B TOMY, il~O BOHa Morna 6ym lIK UI1Bi,lbHa, 

TZll, i KPHMiH31bHa. TaK, UHBiJIbHU Bi,lIlOBiLlaJlbHicTb HacraS3!la Y cpopMi nOJOBY condictio fi.miva 

f1pO BllTpc6YBaHH!I pC'ii 'lH BiLlWKO)lysaHH51 'ii BapTOcTi (D. I3.1 ). npH UbOMY 1I0lIIBa'lCM 6ym oc06a. 

1110 Mac pC1lOBe IipaBO Ha BI1KpaLleHHH rrpegMeT, a Bi.iUIOBi;:(a4eM - BI1KpaLla'l i HOro CnaLtKOCMui. 

HanpHK:laJ" 51KlllO WBa4Ka npHliMc pi'! niJ.:{JiaTaH! 3a nnary i B'rpaTHTb 'ii BHacniLloK Kpa;.{ifl<Kl1, TO 

n030B condictio furtiva Mac BOHa caMa, a He B:JaCHHK pe'li, TaK!lK oCTaHHiH He 3auiKaBJICHHH B TOMY, 

!!lo6 BOHa 3arHHy.rra, i MO)!(C BHMaraTH CBOIO pi4 BiJ, WBa'lKH 1a [1030BOM llpO HaHM. iiKlUO BOHa Mar 

\j()iKJll1BiCTb lioro 1al(OBOJIbHIIH!. J1l1UJC y pa3i HCMO;K}IHBOCTi TaKom 3a.)OBOJleHWI BJlaCIH!KY 

H,IJle)!(HTb n030B conulctio furtiva, OCKiJlbKH BiH He MOjj\e o.)cp)!(aTH Bill HCI CBOKl pi,! i LlJI5I HbOiO 

B3fl<JIHBO, lUo6 BOliil36cpcrJIac5I (0.47.2.77). 
3a3Ha4cHc npaBl1JlO 3aCTocoBYBaJIOC!I i Y pa3i Kpa.L\i)!(KH 3aCTaBJlCHOro MaHHa, n03H'IKIL OLlHaK 

oc06a, 5!Ka npHHH5IJla pi'! y nOKJla)!(y, He Bi.i(jIOBi1(a€ 3a WKOLlY i 36I1TKH, a niM5Ira€ Bi~nol:lilla!lbHOCTi 

JJliWC 3a Ha5lBHOCTi CB06 BI1HI1 Y cpopMi yMHCJIy. TOMY n03HBa'leM 3a TaKHX 06CTaBl1H 6YB JIlilUe 

JucrroJ(ap. 

Bi,lrtOBiiHUlbHicTb TaKOjj\ HaCT3BaJI<l y cpopMi wrpacllHom l!030BY actio furti, lUO MaB KPHMill:Llb

HHii xapaKTep i MaB Ha MeTi KpaTllc Bi1(UIKollYBaHH5I fa 3Cie'3'ICCTI1TH 3JIO'lI1HUli. rI03HBa4eM fiyn 

6Y,llb-5!K3 3auiKaBJIeHa oe06a, TOOTO He 11l1We roCI10.L\ap, aJJe H HaHMa'l Ta iH. BiLlnOBi.L\3'fCM Mlf Gym 
!IK ca\! 3JlO,lliH, TaK i HOro cniBY'laCHI1Kl1. TaK, y pmi furtum manifcstum CT5!ryBaBcli w'!pa(p YP03Mipi 

'lOTl1pHKpa'll1o'j BapTOcTI pC4i (quadruplum), a lIKlllO B4HH5IBC5I furtum ncc manifestum, TO IlcpCJ.\Oa'laB

C)I II01(BiHHHii 111Tp3rp. 01(HaK TaKa BiLtMiHHiCTb rpY}!TYBailaCli Ha 6im,w HOBOMY !1pCTOpCbKO~~y 

IlpaBi, TaK!lK 33KOHCl\1H XII Ta6JlHllb IIpJ13Ha4aBC5! [I0LlBiHHHii mrpacp J1HWC 3a furtlli1l nec manifcstum, 

5IK11.(O 1a furtum manifestum P03\lip UlTpacpy BH3Ha'laBUI~3 ~OMOBJleHicTK) C1opiH, IlpH Ubo\l)' 

3JIo~iH, lIKHH He BCTHr nOrOnHTI1C5I i3 nOTepniHHM, nepenaBaBC5I OCTaHHbOMY B Ka6aJIY') 1l0ilepCLlHiM 

no6HTfiiM KHYTOM. 

go KiHL(51 pccny6niKH 5IK 3BH'!aHHHH PJrtum p03rJI5ILlaBC5! rpaCiiiK (rapina), '106m y~IHCHC 

IlpflMyCOBC npHBJlaCHCHHlI 4YiKO'i pyxO~101 pe'li y 'l-i BO.r!(li~ijjbW!. npH !lbOMY flillIlOBiLlaJlbHicTb 

I :cpcLl6a'laJJacll >lK '3a 1i.Il'tum manifcstum. JIHWC B KiHUi pecllyG:liKH, ni;l 'lac l\HBi.llbIlHX Mijj\ycOOHIIX 

BiiiH, KOJIH MaiiHO Hapa)!{aJIOC!I Ha PO'll'pa6YBaHHlI 3 GOKY 036pO€HHX pcnGiiiHHKiB, npCTOpO\1 

JlYKYJIHOM GyJlo BHJ(aHO e;lHKT npo cIleuiaJlbHI1H [l030B actio vi bonorum raptorum npClTll 010POfHl1X 

rpa6iiKHHKis, cniBY'lacHHKiB 3JT04HHY. ni3Hiwc B KJIaCH'lHHii !lCpiO;1 ucA rr030B B)!{C llOil3SaBC)I H 

IIpml1 HC016po€HHX rpa6i)!{HHKis, i npOHl O;~HOro 3J1oni51 (cnisY'JacTb CTaJIa He060s'5l'3KOBOJO). 

OC06J1HBicTb aboro [1010BY 1!0Jl!lra,la S TOMY, U(O: a) siH He JlOnYCKaB nop5Cl i'l C060}O OY;:(b-5!KOro 

illlJIOm 11030BY npo BilWKOllYBaHH!I, OCKi:lbKH B HbOMY IlCpC.]OU4aBC!I i WTpacjJ, i BJ;(IUKO)lYBaHI!5L ll) 

)lK npeTopCbKIlri 1l030ll B4HHlIBC5I npODliOM pOKY 3 LlHlI 3.W'II1HY Y p03Mipi 'lOTllpl1KpaTHoi' B3pTocri 

pC'ii, T06TO BiH B udi 'laC Y5lB!l5!B COOOlO actio mixta (BapTicTb pe4i Ta norpiiiHHii WTpacp): B) lIiC:I5I 

CnJlHflY pOKY sHrpe6YBanaC!I !lHWe pi'l 'HI Ii sapTicTb; r) [l030B UO.1aBUIlC!I !lK Y pa3i [JpHB.lacHeHHlI 

'lYjj\o'I' pe'li. 13K i '11 nOWKO:l)!(CHH5I 'l113HHlUeHHlI. 

Damnum iniuria datum BBafl<aBC5I HC3aKOHHHM nOWKO.L\)!(CHH5IM 4Y)!(Oro MaHHa. B)!(c 3aKOHH 

.XI ITa6JH1Ub Ta iHllli naM' 5!TKI1 ;.{aBHboro LlIlBiJlbHOro IlpaBa MiCTH!ll1 IIOCTaHOBH C IOCOBHO damnum 

IIIIuria datum, (l,lH<lK BOHH 6yJlH BHTicHcHilaKoHoM AKfliJi i~ (1lcpwa Ta Tpenl 1_IUIlH). TaK, B Ilepllllii 

, .Qbij:\bIHCKH~ <P. V1HCTHTYL\HI1 ra51, T8KCT H n8peBOj:\ C BB8,a8HHeM H npHM8ClaHHRMI1. - Bapwasa. 1892. - C. 
346-347. 
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54 ~~~~b~~bK020 iHcrnurnymy peZiOHa.A.bH020 ynpa6.A.iHHSl rna npa6a= 

nIaBI iiJl:TbClI npo HI1HaropOl1,Y 33 B6HBCTBO 'IyiKOro pa6a tIll LIOTHpHHory TBapI1HY.10KpeMa oco6a, 

lIKa cKoi'Jla B6HBCTBO. 106oB'1I'3aHa CflJJaTHTlI fIlneprriJl()MY BHmy BapTicTb pa6a 'HI TBapl1Hl13a 

OCTaHHiH piK. Y TpeTiH maBi BCTaHOBJlroHbClI Bi.nWKO,1YBaHHlI '3a IllKO)lY, 3aBnaHY lJ'Y)KOMY MaHHY 

6Y.Jb-lIKOro pony, npl1lJ'OMY P03Mip BinIllKO.QYBaHHlI IHl3HaLIaCTbClI BHmoro BapTic-rID rrOWKO,lliKeHOI 

PCLII 'la OCTaHHiH MIC!!Ub. 

3aBil!!KH PHI\ICbKHM roPl1CT3M npaBHJla 1aKOHY AKSi.li51 oyml f10LUllPCHi Ha BCI 6e'3 BI1H!!TK) 

cpaKTI1 3aB,llaHH!! MaHHOBOIlllKO,llH, rrpHYOMY p03Mip Bi,llWKO,llYBaHHlI BH'3Ha'I3BC!! f10-pi3HOMY ,llJI!! 

rrOIllKOLl)KeHo'i 'Jl1 3Hl1mCHo'i pelJ'i, 3 O,JHoro 60KY, i fi BTpam - L\JI!! iHWOro. 30KpeMa, BTpaTa, He 

rrOB',naHa i3 3HHmCIlHllM, Ha,llaBana rrpaBO .'lUIlle BHM3ranl Bi;1:WKoLlYBaHH5I 30UTKiB. anc He BHlIw'J' 

UiHH BTpayeHoro ~taiilJa B MeiKax H3nepC)l BCTaHOBJleHOI'O flcpiO)ly5 

OCHOBHHMH 03HaKa\ll\ TaKOro np3BoIIopyweHHlI, mo 3ra.nYK)TbClI B 3aKOHi AKBiJIill, E:: 

no-rrepwe. BHMaraJIOC!! damnum corpore datum- IllKO)la, 3aSLlaHa 6e'3flOCepe)lHbO TiJIeCHHM 

TopKallHR\C lIil1,naJloM. 3JlaMOM TOmO. O,ilH3K J0JaCJ!LIHa IDPHcllpYl1,eHui51 Bi;,MOBHJlaC5I Bil1, [Lifi' O'3HaKI1 

i BJ.BHaHa:Ia IIpOcTyrrKa\1H. aHaJIOrillHHMH rrepe;loaLIcHHM 'laKOIlOM AKBi!li5!. 6Y,llb-51Ki BHrJaiLKH, KO'III 

lie 6YJlo nOWKOLl)KeHO pi'l Y BJIaCHOMY P03YMiHHi UbOro CIOsa, 3Jle fi 6yJJO BiLli6paHo. '106'10 CpaKTI1'iHO 

3HHmeHO (HanpHKJIaL\, 6mKeBiJlbHHH paG BOHB ceoe nepe:JaHHM HOMY ,il0 PYK MeLJeM, TBapHHa f10MepJla 

BiLl IDJIO;,(Y BHaCJ1l110KiI3aKpHTI51 Tomof', Tomo Si,liJOBilla.nbllicl'b (lepeLlGaY:UIaC!! i 6e3 oe'1Il0cepe)lHboro 

BI1JlHBY Ha caMY piLI (Y pa.'3i BHOHBaHH51 '3 PYK OC06[1 rpoweiL lHO '3ary6H'lHCll Ta ill.). 

O)lHaK BHll3L\KH 6c3;li~UTbHOCTi (omissio) BiD 51KO'j CTpa)[(llaC LIYlKeMaiiHo.HeBBalKa.lI1ClI 

npocryrrKaMH: HixTO He P!!TYC TBapHlly. !llO YTOrrac Ta iH. T06TO Bi.'UTOBillaJIbHicTh He HaCTaKlJIa Y 

pa3i 3BI(LlaHHoro YflYll\CHHlI, O.Jl-!aK pl1MCbKa K1P'1CI1PYLlCllUi51 BCTaHOB!l}OBafJa IlHJKY BI!HlITKiB: a) 

51Klll.OOeTli!!JIbHiCTb CYIlPOBOlllKYBaJla 6Y)1.b-lIKY n03HTHBHY ;:IiK) (Hanrll[(nan, lIKmO He BHCTaBJlCHO 

3BH'!aHHHX 3HaKiB 3aCTepelKeHHlI, 6ynyroYH CTeJIID TOlllO) 'm cJIillyr 1a I103HTHBHOKJ LliClO (Hal rpHK.13i[, 

OflepaTOp He Typ6YCTbC!!llPO 33Jli'leHH5I ollcpauiilll.oL\O pa6a 'II!! TBapHHH, BHaCJli;l.OK LIOro ,aB,:\aC 'jM 

WKO;UI L IlpllLIOMY 3000B'1I'3aHHii rIorrCpe;DKanl H,lCTaHIUI lLlKi:UlllBHX HacJliJKiB CBOci' ;'(i'i, HaBin lIKI1\U 

l\e ;lO'lB(UCHO; 6) llKlUO C 3aKOHHIlii 060B' 5130K illOJ(O 3.iliiicHCI1H5I II03HTHBJIO'i ill I. HaIlp"J0Ja\, rocno.J,ap 

paoa, MaIDYH MlliKJIHBICTb, He nonepCllHBlllH B'IHHCHH51 np3BonopYLlleHH!!!. 

ITo-JJPyrc. AKBiIlicB lIlnOB n01WBaBCll J[I1Llle Y p3.3i nOLlJKOi\lKeHHlI pelri, aIle He npoCToro 

1l0PYWCIIHll iHTepccy~. 

rIO-TPCrc, Si:UJOBi;]HO IlO "3aKOHY AKBiJlill. OfIlia oco6a, 5lK:t BHaCnl,lGK :li'i nponnaKOHHO 3aB::\iulil 

iHUliH YMHCHO 'lH HCYMHCHO MaHHOBY lllKO;:(Y, C BHHHlHO Y UIlBi;lbHOMY []p3BlmoPYIlleHHi damnum 

iniuria datum. T06TO 3a UKI\! ile.'IiKTOM HC BHMararrOCll YMHCJlY dolus, 1'O:-'IY ,JOCHTb Oy.l0 BcraHOBJICHHlI 

Heo6cpc;.t;Hol BHH1I culpa. OruILlK, JlK CnpaBCltJlIlBOllil1,MiTIIB PV:1O.1bcp 30,,1. tlllHa ;:(eJlilmeliTa [JOBHHHCl 

6YTH TJKOIO, LUOO IICI{) 0YJIO 3cllUilHO lllKOL\k1 CiY.1b-llKiii KllHKpeTHiii peLlj [103I1Ba'la". npWlOMY HCl 

BH1HaLJCHH5l p03Mipy 30HTKiB HC BllJllIBaC cpopMa BllHIf 1anOWKJBilLJa (YMHCHO '111 6e3 YMHC!ly)IU. 

nO-LIeTBepTe, AKBi!licB 1I030B nOl1,aBaBC5I IlHlllC B!laCHI1KOM, 51 KOMY 3aB,'laHO ,OHTKH. B)Ke lIi'miwe 

iioro Mir []On3TH ii ,lo6poCOBicIlIIii BOJIOLliJIeUb. ii cyo'CKT PCtJOBOro IlpaBa. 30KpC\la i'l Cy6'fKTiB 
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UnBinblie nDaBO Ta nDouec= 55 

3060B '513aJIbHHX npaB 3ra,L(Y€TbC5I mlwe OpeH,L(ap, 51KWO IIOWKOjJiKeHO llHOD,H Ha noni. OilHaK ne5lKi 

pO~!aHicTlI 1I0WHPIOIOTb l,e 1I0nOiKeHH5I Ha cy6'ExriB ycix ')060B' 5I'3,lJlbHHX npas, w.o, 51K 3a3Ha'H1B 

10. 6apoHI i, np5lMO cynepe'lHTb LliKepCJlaM 3 pmlCbKoro IlpHBaTHllro npaBa. 

Ilo-n'5ITe. neH 1I030S\!aB Ha MeTi BiLlW Kll.JYBaHWI 3aB)laHHX 'l6HTKiB, Oi1HaK BiH BBaiKaBC5I TaKOiK 

ill1l0BOM I1pO poena - WTpalp, To6TO IIOTepJli)lH1f y pa3i ,a:lOBOJIeHH5I TaKOro Il030BY o;,epiKYB<H3 

6i;lbwe pcnMipy pearrbHo'i WKll.JH. 

flo-woCTe, ueH mnOB HiKO.1H He Mas lIacJIi)lKml oe34eCT5I infamia, HaBiTb y paJi YMlICHOro 

rIOlUKO)ljKeHII5I 4YiKUro MaHHa. OAHaK HOro OCOOJJHBicTb y TOMY. w.o Y pa3i YMHCHO'i IlI)lMOlHl, 

BI1HHI1H ni.JJl5lraB nOJIBiHHOMY 1I0KapaHHfO poena dupJi (D,9,2.2.1.), 
IlOHOiKeHH5I PHMcbKOro npaBa npo furtum i damnum injuria datum iCTOTHO BnJll1Hyml Ha 

npaBoBe peryJIIOBaHWI LleJliKTHHX 30ooB'513aHh i'3 SiilwKo:rysaHH5I \laHHOBo'i LllKO:rH Y cY'-laCHoMY 

UlIsiJIbHOMY npalli 'lKpa'iHH. AJle npH UbO~ly neii BIIJlHS Mas pi3HHii xapaKTep, 

TaKHM 411HOM, P03Lfl5lHYBWH OCHOBHi llOJlOiKeHH5I PHMCbKOro i cyyaCHOrO UHBiJIbHOro IIpaBa 

YKpa'jHH, MOiKHa 3POOlfTH Oe'33anepe411HH BHCHOBOK, w.o caMe pHMChKe llpaBO. 5IKe YBi6pano B ccfie 

GaraToBiKoBHH llocsi,J, 3aKoHoTBoP4o'j ;J151,'lbHOCTi, w.o cTocynbc5I LlC!l1KTHHX 3000B'5I3aHb. 'Uii1CHyL'lC 

3Ha4HI111 BnJIJIB Ha BeCb IJOllaJ1bWI1H P03BHTOK UJ.lBiJ1icTH'-lHO·i HayKH i npaKTJ.lKH. B pe3YJ1bfklTi 6YB 

cTBopeHIIll <lITKHil nOp5lLlOK BH1Ha'leflH5I YMOB Bi.:llIOBin3J1hHoCTi. 51KHH Ha6araTo nepeiKHB cso'ix 

llHHaTHHX TIlOpuiB i 5IKI1H nOK,[alleHO I-l UCHOBY cY'lacHoro lJpaBa HC riJlbKH YKpa'iHH, a H oaraTbo:" 

iHWHX Kpa'iH. 

CmammJl pe/{o\lCI/(}U6al-tU ,)0 ')P.lXV ,'(/(j)('OPOIO IjUlii.'lhf/o-lipariOGUX OIlCZ/Un.liH 

XIte..1bHU1lb/{Oi'O YHi(i('pcumemy ynpa6;zi,/w/ ma npGlw 

(npomoKo.1 A() 2 aio J7 RLPC::I151 20()4 POKY) 

<t......___....,~~£c::s-__-" 

3aiKa 10.0., 
JQcmYI1lIllk' IIQ'-Ia1hllUk'Q Karjw(Jpu zlzmi.7bllO


npa608ux i)uCLIUn.qiH fial{ioHa1blloi' aKac)e.Hii' 


6HVmpilllllix cn/HII'! Y}(paiilU. 


KC11I()Z{()am IOplll)1I 1IllUX Hay", ()m/elinl 


JJ.EHKI KOJII3IMHI nHTAHHH CyqACHOrO IIHBIJIbHOrO 

TA CIMEMHOrO nPABA 


Ha6YTT5I 'IllHHOCTi UHBiJlbllOm Ta CiMeHHolO KO;J,eKciB YKpa'iHI1 (LlaJIi - CK YKpai'HH Ta 

W...: YKpa'il!11) 06YMOBHJ1H i Hcooxi)lHicTb ;JOC!liD,iKCHH5I Ta al/aJli1y UltX K011HcpiKaLliHHHX aKTiB. Cepell 

IICPUH1X rpYHTOBHHX po6iT Heooxi1HlO 31'a.uaTH KOMcHTap CK YKpai'HH -OllHom i3 HOro P03POOHIIKiB

3.8, POMOSCbKOi, HaYKllBo-npal\'TH4HH~i KO~lcHTap CK YKpaiHH S'-lCHHX OllecbKo'j HauioflaJlbHo'i 

f{)PllllHYHO'i aKa;reMii 'la pe;J,aKuino fD.C 4CpBOHOlO. KoncKTflBHY IIpawu Oi\eCbKHX UHBi:licTiB Ha '1()J[i 

l O,C XapHTOHOBI1M IO.M. Ka.llirCHKO, ilKi BH;lClHlI KOMcHTap UK, HOBimi nillpYYHHKH 3 UHsiJlbHOI () 

Ilpasa, nilumOIl!leHi ByefHl\Hf IHCTH1Yry aep)J(aslI Ta IlpaB<l la peLl<tKllino 5!.M, IlIeB4eHKoTa K[{iBCbKOro 

., 5apoH 1-0. TaM caMO, . C,249. 


