
Unsinblie npaso Ta npouec= 97 

P03MClh)'BaHfUl3aXOiliB 3aXHClY Ta 3aXOiliB BiilllOBi,llaJlbHOCTi y npaBOBiJ.l.HOCHHax npOMHCJIOBO'j 

BJIaCHOCTi ( Hco6xiJ.l.HHM Ta ltOuinbHHM. 3BCilCHHlI ycix 3axoJ.l.iB uHsi,lbHo-npaBOBoro SII:IHBY Ha 

npaBonopYIlIHHKa TinbKH ltO 3aXOiliB BiJ.l.nOBiJ.l.ailbHOCTi 03Ha4ano 6 3BYIKCHHlI, CKOP04CHHlI apccHany 

UHBiJlbHO-npaBoBHx CI1oco6iB BflJUlBY, 00, lIK Bi,LIOMO, McxaHi·3.\1 UHBiJIbHO-npaBoBolO pcrymoBaHHlI 

cycninbHHx Bi,llH001H (1Ha4HO IlIHpllIHM Ta KOMIUICKCHiIII HM y 1I0piBHlIHHi 1 KOHI~CI1Uioo, l1l0 3BOilHTb 

pCaJli3auifO 3aXHCTY nHIllC J.l.O 3aCTOCYBaHHlI 3axo,iliB Bi)1lI0Bi:laJlbHOCTi. 

Oi,ilCYMOBYf04H BHKJJal1CHC, MOIKHa 3po6HrYI TaKi BHCHOBKH. Oo-ncpIlIC, p03rJ1l1HyBIlIH OCHOBHi 

niJ.l.XO,llH 110 BHJ.l.OBOI KJIaCmpiKauil crroco6iB Ta <pOp:-.t 3aXHCTY rrpaB Ha 06'Drill npoMHcnOBoi' BJiaCHOcTI, 

J.l.OUiJlbHO PC310MYBaTH: yci HallBHi B 3aKOHOJ.l.aBCTBi Ta fOPHJ.l.H4Hiii niTcparypi KJIacH<piKa~lil cnoco6iB 

Ta <pOPM 3axHcry IIpas Ha 06'(KTH npOMHC!IOBOi' BnaCHOCTi Malon Ha MCTi J.l.OC!I1ilIKCHHlI BHyrpiwHboi 

apxiTCKTOHiKII UbOIO npaBoBoro iHCTlnYTY, BHlIBJICHWI i10m oco6nHBocTci1, po.~i Ta !\IiCUli cepe;:! 

iHWHX lIBHl1l npaBoBoro IKHTTlI, iliaJlCKTHKH iioro po3YMillHlI Ta BH1Ha4CHHlI MOIK!IIfBOCTCii Ta Haii6iJlhLU 

a,lleKBaTHHx cnoco6iB rrpaBOBom pcrynfOBaHHlI. I, !Io-ilpyre, HaYKOBa TCOpCTH4Ha KnacHq;iKauill 

CI10c06iB Ta <pOPM 3aXHCTY npas Ha 06'(KTH lIPOMI1CJIOBOI BnaCHOCTi f lIiilrpYHUIM ilJIli fI06Y,llOBH 

IIpaKTH4HHX MOJ.l.cncii rrpaB03aCTOCYBaHHJI, ~lOIKC 3aKJJaJ.l.aTHClI y OCHOBY npaBoBoro pcrYJIfOBaHHlI 

Ta CflPllllTH 6iJIbill TO'HlOMY BH3Ha'lCHHIO llir'j flpaBoBol ile<piHiUi'i, a,lleKBaTHOMY 3aKpirrJleHHfO i10ro 

Y 3aKOHOilaBCTBi, BIlpOBa,!.llKeHHfO r3rMOHiiiHoro, nOri'lHoro i 1l0CJliL\OBHOm 1aKOHO,llaBCTBa Y [(Iii 

ctIJcpi, lIKC BiilflOHi;La( HaHKpal1lHM CBITOBHM 3pa3KaM, craHilapTaM i BiTL!113H)!HI1M TpailHLllllM 

YKpa'iHCbKoro UI1BIJ!bHOrO npaBa. 

CmamnlJl pew.ltem)oeaHa do dpy,,)' Karj)ec)pOlo I/U6L7bHo-npaeo6ux c)uCtIUn7iH 

XIIC.7bllutlbK020 ylli6cpcumemy ynpaK7iHH}! ma npaea 

(npomOKO'l Au 2 eic) 17 6epeCi/5/ 2()04 pOl<.}) 

Sf cmpe6'faK 8.8., 

aCnipWlnl litcmumymy oep.JiCWill i npaea 


[H. EdH KopelfbKo2o HAl! YKpaiHu, 

HG'UL1bHUK npaeoeo2o eiooiHY MiHiemepcmea 

JaKOPOOHHUX cnpae [JpuoHicmpoe'5{ 

HEKOTOPhIE TIPO.6JIEMhI B03ME3,IlHOCTIf If B3AMMHOCTIf J],OfOBOPOB 
0.6 OKA3AHMM YCJIYf B fPAlK.,IlAHCKOM 3AKOHO,IlATEJIhCTBE 

YKPAIfHhI, POCCMM If MOJI,IlOBhI 

Ha'laBlllCec1I60JIee ;.reCllHUICTHli H333J.l. Ha [[OllCOBeTCKOM npocrpaHCTBe pa3BI1TItC KaLJeCTBeHHO 

HOHhlX <pOPM X0111HCTBOB3HH)! rIopOL\l1no H3MeHCHHC rrpaBoBoii Cl1CTCMbi 6bIBWHX COf03HbiX 

pecny6JIHK. B 3aKOHO"laTeJlbCTBC nOliBIU10J pllL\ HOBblX IIHCTHTYTOB, npH3BaHHbiX perYJHlpOBaTb 

ITlaiK;laHCKHH ooopur B YCJIOBHlIX PhlliO LIl!llii :JKOHOMHKII Ii paBcHCTBa Bcex Y'laCTHHKOB rpa/K.LlaHCf:O

IIP3flOBblX OTHOUJCHllii. 

O;[HHM W3 TaKHX IICTOtlHHKOB PClY!llIpOBaHHlI CTa,1 ;.IOIOI3UP 06 OKa3aHHlI yCJly!, ca~IOCT05lTC,lb

HOCTb KOTOPOro KaK HHcTlnyra l'OlllaTCJlbCTBellHollll1pasa WIHTe!lbHOC BPC\llI oCTasaJJaCb l!re~U,leTOM 

L\HCKYCU1i'1 B COBeTCKOi'1 UHBWHICTHKC. OOOCOO!1ellHOCTb yCJIYl 3aKpCIIJ!eHa B CT. 177 fpa>K,J3HcKom 
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= cX.ueA.bHU/1bI<OZO iHcmumymy peZiOHaA.bHOZO ynpaBA.iHHSl ma I1paBa = • 

z.... ,._'';. 

Ko,neKca YKpal1Hbl l , YCTaHaB!lHBafOw,eH, 1.JTO yClryfH, lIap5lJJY C Bew,a~ll1, llMyw,eCTBeHHhIMH npaBa\ll1, 

pe3YllhTaraMH pa60T 11 T.Il., 51 SII51 fOTC5I 06beKTOM rpa)K.o,aHCKHX [Ipas. 

UeJlbfO HaCT05lw,eH pa60Thl 51BII5IeTC51 InY1.JeHlfe Bonpoca 0 xapaKTepe lfcnOIlHeHlf51 CBOHX 

06513aHHOCTCH CTopOHaMH B 06513aTe.lhCTBax no OKa3aHHfO yCJlyc a TaK)KC np06I1eMhl B03Me3.o,HOCTH 

)l,aHHhIX OTHOmeHI1H. PemeHHe 3TOro Bonpoca npe){CTaB.lJ51eT He TOjlbKO )l,OKTpHHa.lJhHhIH, HO H 

rrpaKTH1.JCCKlIH HHTcpec. T.K. OT Hero 3aBHCHT onpe.o,eIlellfle Kpyra oTHomcHHH, BK.lJf01.JaeMhIX B rrpeJl,.\lcT 

peryIlHpOBaHI151 COOTBCTCTBYfOW,Cro )l,oroBOPHOro I1HCTlnyra. B OCHOBY HCCJIC)l,OBaHI151 nOIlO)KCH 

cpaBHIITcIIhHhIH MCTO,n, npe,nnonarafOw,uH conOCTaBlleHHe KaK 1l0)l,XOJl,OB pa3JIWlHblX Y1.JeHhIX

npaBOBC)l,OB, TaK II 3aKOHO)l,aTenbHbIX KOHCTPYKllIlH, IICIIOJIh3yeMhlx B fpa)K;.(aHcKHx KOJl,eKCaX 

YKpaHHbI, PoccHHcKoH <De,nepaUHH H Pecny6JHIKH MOJlJl,OBa. 

Henocpe,ncTBeHHoMY perYJlHpOBaHIIfO oTHomeHHH no OKa3aHHfO yCJlyr nocBllw,eHa 

CneWlaJlhHa51 rIIaBa fK YKpaHHbl 63 "Yc:lynl. 06w,He nOJlO)KeHI1l1", a TaK)Ke maSbl, pemaMeH

THpyfOw,He KOHKpeTHbJe ,nOroBOPbl 06 OKa3aHHII yCIIyr (nepeBo3Ka, rpaHcnOpTHa51 3KClle,nHlJ,IIlI, 

xpaHeHHe. 1I0pY1.JeHHe, KO.\IHCCI151 H D:pYfHe). 

ComaCHO CTaTbe 901 f'K YKpaHHbI, no ,nOroBOPY 06 OKa1aHHll yClyr OJl,Ha CTopOHa (Hcnon

HHTeIlb) o651'lyeTc5Ino 'la;IaHHfO ,npyroH CTOPOHbI (3aKa31.JHKa) OKa'laTb YCJlYry, KOTOPM IlOTpe6JJ51CTCll 

B npOlJ,CCce COBepllleHH5I onpe,neneHHoro )l,eHCTBH5I HlI60 OCYLlJ,eCTBIIeHII5I onpe)l,eJleHHOii 

,ne5lTeJIhHOCTH. a 3aKa'3l 1HK 06513YeTC5I OnJIafHTb HcnO:1HWrC:IKl yKa'3aflllYfO yCJlyry, eCIlH HHoe He 

YCTaHOBneHO ~TOr()BOpo'\l. 

RIIlneparype BhICKa3aHO MHeHHe 0 TOM, 1.JTO B fK YKpamlbI 3aJIOlKeHa KOHuenlJ,H51 "B3aHMHoro" 

JIOrOBopa 06 OKa3aHHH ycnyr2 nO-BHJ~HMo\IY, ;J,aHHa51 1103HlJ,H51 OCHOBaHa Ha TO)K)l,eCTBeHHOCTH 

1I0H5ITHH ",nBycTopoHHHH " H "B3aHMHbJr1"' )l,OrOBOp, XOTlI fpa)K,naHcKoMY KO.o,CKCY nOH5ITHe 

"B3aIlMHhIH ,noroBop" HeH3BeCTHO. 

B cOBpeMeHHoH lJ,HBHIlI1CTl1Ke OTCYI'CmyeT e)l,HHCTBO B3rII51,nOB no ;I,aHHOMY BOlipOCy. TaK, 

O)l,tIH aBTopbl nOJIHOCTblO nOMep)KHBafOTYKa3aHHbIH no,nxo,n, npH1.JeM KIIacc H<PH KalJ,l151 ;J,orOBopOB 

B 3aBHCI1MOCTI1 OT xapaKTepa pacnpellcneHH5I flpaB H 06513aHHOCTeH Me)Kl~Y ero yqaCTHHKaMH 

oCYIl(eCTB!l5IeTC5IIlYTC\\ pa:ueneHH5I )l,OrOBOpOB Ha O'l,HOCTOpOHHlle II B3aHMHbleJ . BblCKa3aHa Tal0Ke 

Il03HUH5I. COIJlaCHO KOTOpoii :~onycKaeTC5I cYU\eCTBOBaHlle ll.OroBOPOR (K npHMepy, ,napeHH5I). KOTOpble 

o,nHOBpeMeHHO 51B!lllfOTC5I B3allMHhIMHH ,nBYCTOPOHHlIMII. T.C. L(aHHble 1l0H5ITH51 pa1)l,en5lfOTC5I4 • HHbie 

aBTOpbJ npe;I,naraKIT, BO InOe)KalHle npOTlfBOpe1.JHH, K.IIacClHjJIH(IIPOKITb )l,OroBOPbl no llaHHo\lY 

npH3HaKY Ha O;JHOCTOpOHHe IUIH )l,BYCTopOHHe 06513blBaIOll{l1es KpaiiHe OCTOPO)KHO K )l,aHHo;o,IY 

Bonpocy 1J0.JXOJ,51T M. 5parHHcKuH H B. BHTp5lHCKHH. OTMellaK1U]lle. lITO OTO)K,!leCTB:leHUe B3al1MHbiX 

H L\RYCTOPOHllllX J.orOBopOB npOBO)l,HJIOCb "no nOCjle;\flero Bpe~ICHlI"', He YKa3b1Ba51 npIl 3TOM H<l 

TeKYw,yfO CHTyaIJHIO. B TO :IKe BpeM5I l1MII nO,]1.JepKHBaeTC5I, 1.JTO fK P<D 3a\leHHJI npllHlJ,IW 

1 ronoe YKpaf'HH. - NQ 45. - 2003. - 12 6ep. 

2 Kogl-1cj:J iKa lliH npl-1SarHoro (lll-1siflbHOro) npasa YKparHH / 3a peA. A. ,Qosrepra. - K.: YKpa'tHcbKHYi lleHrp 

npasHwlHx crYAiYi, 2000. - C. 254. 

3 rpa>K,LIaHCKOe npaso. YacTb 1 / nOA peg. A.n. Cepreesa, IO.K. TOl1croro. - M.: npOeneKT, 1997. - CABS; 

rpa>K,LIaHCKOe npaso TOM II, nOI1YTcM 1.1 OrB. peA. EA CyxaHos. - M.: 5EK. 1999. - C.21. npHMeyaTeflbHo. 
Yro E.A. CyxaHoB paCCMarpVlsaer B Kayecrse rO>KAeCTSeHHbIX TaK>Ke gSYCTopOHHVle H CHHal1l1arManl
yeCKVle AoroBopbl (YKa3. COY. C.198). 

4 L\VlsiflbHe npaBO YKpaIHVl. AKageMiYHHYi KYPC: nigpYYHHK: Y gsox TOM3X ! 3a 3ar. peg. RM. WeS'IeHKO. - T.2. 

Oc06flVlsa Y3CTHHa. - K.: IH lOpe, 2003. - C. 43 


5 rpa>K,LIaHCKoe npaBO. YaCTb nepsaH 1 nog peg. A.r. KallnVlHa. A.V1. MaCIlReBa. - M.: IOp\.1cTb, 1997. 

C.384. 


6 5parl-1HCK\.1(.1 M.V1 .. BV1TPRHCKi'lC1 B.B. ,QorosopHoe npaso. 06ll\Vle nOflO>KeHf1R. M.: CrarYT. 1998. - C. 310. 
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"B3aHMHOCTlf" "BCTpe'lHOCTblO", COXpaHI1B I:l CBoeH OCHOBe COllep)!(aHHC COOTl:leTCTI:lYKlIllero 

nOWITH5l. L\aHHa5l 3~L\leHa C'1HTae-rC5l OOJIee Yil.a'1HOH, TK. B3aHMlfOCTb (O.L\HOBpeMeHHOC I1CnOJIHCHHC 

CTopOHaMII CBOliX 005l3aHflOCTCH ITO ,UorOBOPY) Ha npaKTIIKC BcrpC'laCTC~ KpaHHe PC,UKO, B TO BpCMll 

KaK BCTpC'lHOe HC[lOJlHCHHC ,UOJI)!(HO ITP0I13BO,UI1TbC5l O,lHOH 113 CTOPOII .IHWb nOCJIe Toro, KaK L1Pyrall 

CTopOHa HcnOJTHHJla CBoe OO~3aTe;IbCTBO, Te. nOCjle.(OBaTeJlbH07 HaKOHel.\, O. Ca.llJIKOB CB513bIBaCT 

BCTpe'lHOCTb c lJeneHHCM ,il,OrOBOpOB Ha B03Me3,UHble II oe3B01MC3;Ulb[e, YKa3bIBa51, 'ITO BCTpC'IHoe 

I1CnOJlHeHHC HMeeT MeCTO B B03Me3.L\HbIX .L\OrOBopax'. 

rK YKpaHHbl TaK)!(C BBO,il,HT 1l0HHl1C "BCTpe'IHOCTI1", O),lHaKO :ny MO.L\eJIb BPRil. JlH MO)!(HO 

npl13HaTb YLlaqHoH. B qaCTHOCTI1, n. 1 CT. 538 onpc,UeJIlIeT, 'ITO I1CI10JlHCHHe CBoeH 00513aHHOCTH 

OilHOH H3 CTOPOH, OOYCJIOBJICHHOe B COOTBCTCTBI1H C ,UOroBOPOM I1CITOJlHCHl1eM il,pyroH CroPOHbl, 

5lBJI51eTC~ BCTpeqHblM I1CITOJIHeHHeM 00513aTeJIbCTBa. BTO)!(e BpeM51 IT. 2 ::HOH CTaTbl1 ycraHaBJll1saeT, 

'ITO rlpH BcrpeqHOM I1CITOJIHeHl111 CTOPOHbI :.\OJI)!(Hbf BblllOJIHHTb CBOH 06513aHHOCTI1 O,UHOl:lpCMeHHO, 

eC;lH HHOC He YCTaHOBJIeHO .L\OroBOPOM, aKTaMli rpa)!('uaHCKoro 3aKOHO;JaTeJlbCTBa. TeM caMblM 

Bcrpe'IHOCTh (nOCJle1l0BaTeJlbHOCTb) HClIOJIHeHI151 OKa'lh!BaCTCli HHBeJll1pOBaHHoii, H TOJlbKO 

B03MO)!(HOCTb I1plI~fCHeHH51 ,UorOBopa, 06blqaeB _:r.eJIOBoro ooopOTa Ii yqeTa CyTH 06113aTeJlbCTl:la. 

3aKpelJfJCHHa51 B IJHC[103IHI1BHOM n. 2 CT. 538, MO)f(CT C'1I1IaThC51 llpaBoBoH OCHOBOH .lIJI~ PCaJlbHoro 

Bcrpe'lHllro liCllO!lHCHI1H. 

[lpCil,CTaBJI51eTCll CllpaBC.L\JII1BbIM, 'ITO rK YKpaHHbl pacolaTpHBilt'f oOH3aTeJIbCTBa 06 OKa3aHlliI 

yCJlyr I:l OOJlbUlI1HCTBC CJlyqaCB KaK ilBYCTOPOHHl1C 11 BCrpCYHble. 00 3TOM CBH.lJeTCJIbCTBYC'f H 

o01l3aHHocTb 3aKa3'1I1Ka B03MeCTHTb HCllOJIHHTCJIK) rpJKTI1'1CCKHC 3aTpaTbi no .lJOrOBOpy II 

6c3B03Me3,UHoM OKa3aHHH yCJlyr (CT. 904), KoppeCnOH.lJHpYIOll(aH 06ll(CH 06113aHHocTH I1CnO,lHHTeJlli 

3ry yCJIyry OKa3aTh, 11 B ,ll,oroBope 0 B03MC3.lJHOM OKa3aHHH yCJlyr, H B ,UoroBope 0 6c3Bo3Me3,UHoM 

OKa3aHHH yCJIyr C ITOCJle.L\YlOll(HM B03MellleHHeM cpaKTHqCCKHX 3aTpaT HMCCT MCC1'O, KJK npaBI1JlO, 

BCTpClJHOe npe,UoeraBJIeHHC co CTOPOHbl 3aK,nlJHKa, xapaKTepH3YlOllleeclI, KaK y)!(e 6b1JJO OTMC'1eHO, 

1l0CJle,UOBaTeJIbHOCTblO HCITOHHeHH51. 

B TO)I(C BpeM~ 3aCJI~HBaCT OCOOOl'O BHHMaHH~ BeCbMa HeMHorolJHCJlCHHali rpyrllla ;lOroBOPOB 

o oe3R03MC31lHOM OKa3aHHH yCJTyl~ B KOTOPblX HcrrOIlHIHeJlb He HCCCT cpaKTHqeCKHX 3aTpaT, 

rpe6ylOlllliX B03MCllleflHlI. B TaKHX cnY4allX 1l0roBOP 00 OKa3aHIU! yCJlyr npH06pe-raeT IlpH3H<lKH 

O,ll,HOCTOpmlHero, T.K. HC HaJlaraC'f Ha 3aKa3'lHKa KaKHX-JlI100 OO1l3<lHIIOneH. KpoMe TOro, 3aKJIlOlfCHHC 

TaKoro ;(Oll.mopa MOIKCT ObITb 06YCJlOBJleHO BblCOKUii CTCllCHblO iIOBCpH~ Me)!(,Uy CTopOHaMH, 'ITO 

1I03BOJll1CT C'lllTaTb ero cpl1i1Yl.\HapHbIM. 

M bl C'lHTaCM llC:lcco06pa3HOCTb HCITOJlb'lOBaHHll rrOH51TI15l "B3aliMHbIH" .lJOrOBOp K<tK 

caMOCTOllTC!lbHOH KOHCTPYKl.\Hli ITpHMeHHTeJlbHO H K OTHOlIJCHHllM ITO oKa3aHHIO yCflyL l[ K 

rpa)f(.lJaHCKO-ITpaBOBbIM tlOroBopaM B UCJlOM BeChMa COMHHTCJlbHOH. npe.L\CTaI:lJlllCTCH, 41'0 

"B3aHMHhIH" .L\OrOBOp MO)!(CT C'lHTaTbCll TOJ1bKO CHHOHHMOM ",ll,BYCTopOHHero", XOT51 OOJIee 

lIpe,u:IIOqTHTeJlbHbIM, Ha Haw B3rJ!H;J., CJlC.lJYCT lIpH3HaTb YlIOTpe6J1eHHC 3aKpeITJleHHoro B 3aKOHC 

rrOHliTHli "tlBYCTOPOHHHH .L\OrOBOp". 

Bonpoc B03Me3.lJHOCTH HJlH 6C3B03MC3;elHOCTH perYJIHpYCMblX rpa)f(,il,aHCKI1M llpaBOM 

OTHoweHliH ITO OKa3amllO yCflyr B TC'lCHHC ,UJIHTeJlbHOrO BpCMeHH OCTaBaJ1ClI If npO,!J.OJI)!(aeT 

OCTaBaTbClI BeCbMa CfTOPHb!M B W1BILllfCTHKC. 

TaK. llO MHCHIIK) M. KpmOBa, IlplBHaK BOJ\lC'3;UfOCTf1 oo>naTc,lcH ,il,JllI fTpHMCHeHH~ 1I0P'1 

rpa)!()1aHCKOlo IlpaBa K perYJIHpOBaHHKI BCCX OTHOWCHllii [[0 llKa3,HHHO yCJlyr, a caMH OTHOlllCHH5l 

, TaM >Ke 

R KOMMeHTapVlI.1 K fpa>K,L1aHcKoMY KOAeKcy POCCVlI.1CKOI.1 cDeAepal1V1~l. yaCTVI nepBol.1i OTB. peA. O.H. CaAVlKoB. 
- M.: toPVlHcjJopMl1eHTp. 1997 - C.342 
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no OKa:mHH!{) ycnyr O();leKaJOTCii B ¢OPMY rpaJK.naHCKO-llpaBOBom 06113aTenbCTBa Jll1mb npl1 YCJlOBIH! 

HX B03Me'3)lHOCTH. bonee Tom, YKa3aHHblH aBTOp CYI1TaeT. tllO OfHOmeHI1i1 H3 6e3B03Me3;lHoro 

)lOrOBOpa llOpytlellllll He lIB!lilJOTClI 06i13aTeJlbCTBeHHbl\111 9 Cxo)Keij fl03Hlum npH)lep)f(I1BanHCb A. 
lllepcT0611T0B H E. CyxaHoB, YKa3blBaBml1e Ha 06i13aHHOCTb 3aKa3YHKa (l[1!laTI1Tb ycnyry, oKa3aHIlYfO 

110 ):lOrOBopy ria 06CJIY)KI1BaHl1e rpa)K):laH iO . YiMeHHo laKoH no,JXO.l CTaJI onpeLlenlllOmHM IIpH 

no,[(roToBKe HOBorn fK pev. B maBe 63 KOToporo B01\le3,JHOCTb Ha3BaHa 06i13aTenbHblM yCJIOBlle~1 

npHMeHIIMOCTI! COOTBeTcTBy!{)mI1X HOpM fK K OTHomelllUIM H3 ,J,oroBopa 06 OKa3aHI1H ycnYL 

HanpOTHB, A Ka6anKHH CYHTan B01MO)KHbIM roBOPHTb 0 cyru:eCTBoBawllf P51,Ua 6e3B01Me3LlHblx 

oTHollleHHH B c¢epe 06CJIY)f(llBaHlUI rpa)f()laH; 60nee Toro, npaBoBble peanHH Cepe)lI1Hbl 70-x ro,[(OB 

XX BeKa n03BOJIHJIH eMY rOBopHTb 0 "paclllHpeHHI1 Kpyra 6e3B03Me3,LlHb1X comallleHHH B c¢epe 

o6cnY)f(I1BaHHii BCJIe,UCTBHe H3MeHell1l1l 1l0roBopHoH npHpo,Ubl KOHKpeTHblx HMymCcTBeHHblx 

oTHOmeHI1H"II. 

MbI nOJIaraeM, '{TO n03HI(HiI, OCHOBaHHall Ha 06i13aTeJIbHOH B03Me3)lHOCTH OTHomeHHH no 

OKa1aHIl!{) yCJlyr I!. Te\1 OO,1ee. OTpHualOlllaii CYllleCTBOBaHHC OO1l3aTeJlbCTBeHHbiX oTHomeHH11 In 

,[(oroBopa 6C3B03MC'UHoro Il0pYtleHIU!, Bbl3blBaeT cepbe3Hbic Blnpa)KeHlIlI. TaK, CT. 509 f'K YKpallHbl 

onpe,[(eJl5!eT oOil3aTCJlbCTBO KaK npaBooTHomeHlle, B KOTOPOM o.JJHa cTopoHa (llOJI)f(HHK) 06111aHa 

cOBepllllHb f\ JIOTlb1Y .upyroii CTOPOHbl (KpcLlllTopa) ollpe;reJleHHOe ,Jei1cTBHe (nepe,UaTb HMymeC'TBo. 

BbInOnHI1Tb pa60ry, OK,naTb YCJlYry, ynlIaTI1Tb ,UeHblll) ;IH60 B01;1ep)f(aTbCiI OT onpeLleJIeHHoro 

lleHCTBI1i1, a KpeWlTOp 11~leeT npaBo Tpe60BaTb OT LlOJI)f(HHKZl HCIIOJIHeHHii ero OOll3aHHocTH. 

CTJe.noBaTeJIbJlO, Kpe;:lJlTop B 06i11aTeJlbCTBeHHoM npaBooTHomeHllll Ha,[(enCH TOJIbKO npaBoM 

'rpeooBaHHiI, HO Ha Hero He B03naraeTCii OOll'3aHHOCTb BcrpeYHoro npe'[(OCTaBJIeHHlI. B OTHomeHHilX 

113 .noroBopa nopyyeHHii ooe CTOPOHbl Ha,lleJleHbI KoppecnOH,UHpYJOmHMI1 npaBaMH Ii 06113aHHOC

TilMH, B CBil3H C yeM xapaKTep npaBOBOH CBil3H Me)f()lY HHMH onpe,UelIlIeTCl! KaK 06H3aTCJIbCTBeHHbIH. 

Bonpoc 0 B03Me3,[(HOCTI1,UOf'OBOpa 06 OKa3aHHH ycnyr YKpaHHcKI1H 3aKOHO,J,aTeJIb npeWTaraeT 

pelllaTb HenOCpe11,CTBeHHo CTopOHaM :(OIOBopa, ,UonycKaii KaK B03Me3,UHble. TaK H oe1B01Me3LlHble 

OTHOllleHI1i1 no OKa3aHI11{) ycnyr, flOna):la!{)IUlle B c¢epe rpa)f()laHCKO-npaBoBoro peIYJ!HpOBaHI1i1. 

eraTHI 904 rK YKpaHHbI "B03MeuleHl1e llCrIOJlfHlTCJlf{) ¢aKTWleCKI1X 3aTpaT no ;10f'OBOpy () 

6C3B03\le'ULHoM OKa'laHllli ycnyr", 906 "OTBeTCTBeHHOCTb HC[[O.'iH!1TC!li1 3a HapYllleHHe LlorOBopa 

06 OKa'3aHIHI yc.rlyr'· rrpllMO rOBopiiT 0 cymecTBOBZlHIH! :lOJOBOpa 0 6e3B03Me3,1lHOM OKa3allllll 

ycnyr Ii 'JaKpeIIJlll!OT HeKOTopble npaBa H 0611'3aHHOCTI! em CropOlI. 

npHlTOM, KaK C:le~lycT H'3 COllep)!(aHHii rI. I CT. qo I r'Ky. B 3aKOHe 3aKpennileTCll npe3yMfIWIJ! 

B03Me3;LHoro OKa1aHHH yC.lyr (3aKa3YHK oow3yeTCl! OIIJlanlTb yC!I;/Iy eum I1Hoe He npe;J,YCMOTPCHO 

,[(OroBOPO\I). O;:UJaKO IT. I CT. 903 1T03BOJIilCT C,J,eJlaTb BbIRO'] 0 cywecTBoBaHllH B 3aKOHe I!Hoii 

npe3yMnUHH - npe3yMIIUHH oe3B03~te3;J,Horo OKa3aHHii yCJIyr ("eclIH .[(OrOBOpO\1 IIpe;J,YCMorpeHO 

OKa3aHHe ycrryr 3a IIJIary"). K COIKaJleHHlO, TaKall KOHCTPYKUHiI He n03Bo.rrneT O.ilH03Ha'IHO OTBeTHTb Ha 

Bonpoc 0 TOM, KaKHM LlOJI)f(ell ilB!IilTbCJ! ,JOroBOP, eum ero B03Me311,HOCTb HJlH 6e1B03Me3J(HOCTb IlpilMO 

B HeM He yperyJIllpOBaHa. C O.ilHOH CTOPOllbl, cornaCHO II. 1 CT. 901 rKy, eCITH B )lOf'OBOpe IlpllMO He 

YKa3aHO Ha ero 6e3B03Me3)lHOCTb. OH CY!1T3erClI B03Me3,[(HbIM no YMOJI<IaHHIO. C ,Ilpyroii CTOPOHbl. B 

COOTBl'TCTBHH C n. 1CT. 903, 3aKa3tHlK OO1l3aH OfIJTaTHTb OKa3aHHYlo yCJIyry !IHlllh B cHyyallX, pa3Mepc, 

9 CM.: KPOTOB M.B. 06m3TenbCTB3 no OKa3aH>1fO ycnyr 8 COBeTCKOM rp3>KA3HCKOM np3Be. - fl .. 1990, 
C.59. 

10 CM.: CyxaHoB E.A.. WepcTo6>1TOB A.E. ,[\orOBOp Ha o6cnY>Kf1BaHf1e rpa>KAaH II BeCTH>1K MocKoBcKoro 

YH>1BepCf1TeTCl - Cepf1R 11 r,paBo. - 1984. - NQ 4. - C 25. 


11 Ka6anKf1H A.fO. npo6neMbi rpa>K,QaHCKO-npaBOBoro perynf1p08aH~Ul OTHOLUeH>1C1 B ccpepe 06cnY>KV1BilHWl 

ABToperjJ. AVice AOKT KJp"']. HaYK. - M.. V1HCTf1TYT rocYi=lapCTB3 ~1 npaBa AH CCCP, 1975. - C 16. 
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nopMKe, npe.L\YCMOTPeHHhIX .QorOBopOM, H3 'lero MO)f(HO C.QeJIaTh BhIBO.Q 0 6e3B03Me3.QHOCTH .QorOBopa 

npH OTCYTCTBHH B HeM npSlMoro YKa3aHHSI Ha IIJlaTHOCTh OKa3hIBaeMOM yCJIym. 

C Y'leTOM II. 5 CT. 626 fKY, 'leTKO 3aKpenJISlIOmerO npe3yMnUHIO B03Me3.QHOCTH .QoroBopa, 

eCJIH B HeM caMOM CTopOHaMH He YCTaHOBJIeHO 06paTHoe, npe.QCTaBJISleTCSI, 'ITO 3aKOHO.QaTeJIh HMeJI 

B BIi.Qy liMCHHO ncpBhlM no.QXO.D.. KPOMC Toro, .Qa)f(C CCJIH .D.OnYCTHTh cymccTBoBaHHC npc3yMnUHH 

6e3B03MC3.QHOCTH .D.OroBOPOB 06 OKa3aHHH yCJIyr, Hc06xo.QHMO Y'lHThIBaTh, 'ITO n. 2 CT. 901 fKY 

CO.D.CP)f(HT HOpMY, comaCHO KOTOPOM nOJIO)f(CHHSI maBhl 63 "YcJIym. 06mHc nOJIO)f(CHHSI" MoryT 

IIPliMCHSlThCSI KO BceM .D.orOBOpaM 06 OKa3aHHH yCJIyr, eCJIIi 3'[0 He npOTHBOPC'lHT CyTH 

06113aTCJlhCTBa. TaKHM 06pa30M, B caMOM KO.D.eKCC, HHhlX 3aKOHax MOryT CO.D.ep)f(aThCli CneUHaJIhHhlC 

HOpMhl 0 KOHKpeTHhlX yCJIyrax, KOTophle Moryr npC.D.YCMaTpHBaTh 06113aTeJIhHYlO B03Me3.QHocTh 

COOTBCTCTSYlOmHX OTHOWCHHM H, CJIe.QOBaTCJIhHO, 6Y.QYT npHMeH5IThCSI B ncpBylO O'lCPC.!J,h 

BCJIC.!J,CTSHC npHMaTa Ha.!J, 06mHM rrpaBHJIOM CT. 903. CooTBeTcTBeHHo npli HeyperyJIHpOBaHHocTH 

KOHKPeTHOro 06S13aTeJIhCTBa Henocpc.!J,cTBeHHo B HopMaTHBHhlX aKTax liCnOJIHHTeJIh rrpHo6peTaeT 

npaso TPe60BaTh OIIJlaThl yCJIym, CChlJIa5ICh Ha TO, 'ITO ec 6C3B03Me3.QHOCTh npOTHBOPC'lHT CyTH 

06»3aTeJlbCTBa, c4>opMHpoBaBWCMC» B pe3YJIhTaTe npC.QnpliHliMaTeJIhCKOH npaKTHKH H 3aKpCIlJlCHHOH 

B 06hl'la»x .QeJIOBoro 060pOTa. 

B .QaJIhHeMWeM 3aKOHOTBOP'lCCKOM pa60Te He06xo.!J,HMO HCKJIIO'IHTh BHyTpeHHHe npOTHBOpe'lHSI 

B maBC 63, CB»3aHHhIC C Heonpe.!J,eJICHHOCThlO Bonpoca 0 B03Me3.QHOCTIi HJIH 6e3B03Me3.QHocTH 

.QaHHoro .QoroBopa. OOJICC npe.QnO'ITHTCJIhHOH, Ha Haw B3mSl.D., SlBJISleTC» KOHucnUHSI CT. 901, Ha 

OCHOBaHHH KOTOPOM 3aKa3'lliK 06S13yeTcli OnJIaTHTh OKa3aHHYIO yCJIyry, eCJlH HHoe He YCTaHOBJIeHO 

.D.OrOBopOM. 

C4>cpa rpa)f(jJ,aHCKO-npaBoBoro pcryJIHpOBaHH» OTHoweHHM no OKa3aHHIO yCJIyr B YKpaHHe 

BeChMa WHpOKa H OXBaThlBaeT He TOJIhKO B03MC3,QHhle, HO H 6e3B03Me3.D.Hhle OTHoweHHlI. Y'lHThIBa5I 

pa3JIH'IH» B CO.D.ep)f(aHIiIi B03Me3.D.HOrO H 6e3B03Me3.D.HOrO .QorOBopOB 06 OKa3aHHIi yCJIyr, 

npaBOMcpeH BhIBO.D. 0 TOM, 'ITO CTopOHaM ueJIeC006pa3HO orOBopHTh Bonpoc 0 B03Me3.D.HOCTH 

.QoroBopa npli ero 3aKJIIO'ICHHH, O.D.HaKO OTCYTCTBHC YKa3aHHH Ha .D.aHHhIM KpwrepHH .!J,orOBopa He 

.QOJI)f(HO »BJISlThCSI OCHOBaHliCM .lJ,JISlnpH3HaHIi» .!J,oroBopa HC.!J,eHCTBHTeJIbHbIM. 

B J1liTCparype BhICKa3aHO MHeHliC 0 TOM, 'ITO ecnH B .!J,oroBope 06 OKa3aHHH B03Me3.!J,HblX yCHyr 

oTcyrcTBYIOT YCJIOBHSI 0 pa3Mepe B03Harpa)f(jJ,eHHSI, cpOKe H nopSl.!J,KC ero BblIIJIaThl, B03Harpa)f(jJ,eHHe 

ynJIa'lHBaeTC» nOCJIe OKa3aHIDI yCJIyrn B pa3Mepe, B KOTOPOM npH nO.Q06HhIX 06CTO»TeJIhCTBaX TaKHe 

yCJIym 06hl'lHO OnJIa'lHBaIOTCSl i2. Dpe.!J,CTaBJI»eTCSI, 'ITO KOHCTPYKUH» n. 1 CT. 903 fKY He .!J,aeT 

OCHOBaHHM .D.JlSI CTOJIh KaTeropH'lHoro BbIBO.D.a. YKa3aHHali HopMa CO.!J,ep)f(HT HMnepaTHBHoe 

npe.QnlicaHHe 0 HCo6XO.D.HMOCTIi 3aKpeflJIeHH» B B03Me3.D.HOM .!J,orOBOpc 06 OKa3aHliH ycnyr pa3Mepa, 

CPOKOB Ii rrop».D.Ka OflJIaTbI OKa3aHHOM yCJIym, 'ITO f103BOJISleT HeKOTophIM aBTOpaM C.D.eJIaTh BhIBO.D. 

06 o6bc.D.HHeHHH TPex 3JIeMeHTOB (pa3MCpa, CPOKOB H nOpSl.D.Ka OnJiaThl) B e.D.HHOe cymecTBeHHoe 

YCJlOBlie .D.OrOBOpa 13. 

TaKoH no.QXO.D., OCHOBaHHhIM Ha 6YKBaJIbHOM TOIlKOBaHHH COOTBeTCTBYlOmeM npaBoBoH HOPMbl, 

SlBJI»eTC» CIle.D.CTBHeM He COBceM Y.D.a'lHOro 3aKOHO.QaTeJIbHoro peweHIDI. MhI nOJIaraeM, 'ITO BKJIIO'Ie

HHe pa3MCpa OnJIaThl B Ka'leCTBe COCTaBHoro 3neMeHTa cymecTBeHHoro ycnOBH» 0 B03Me3.D.HOCTH 

.!J,orOBopa 06 OKa3aHHIi yCJIyr Heo60cHoBaHHo cY)f(aeT c4>epy npHMeHeHH» 11.4 CT. 632 fKY, comaCHO 

12 KOAli1cpli1Kal..\iR npli1SaTHOro (1..\Ii1SinbHoro) npasa YKpa'iHIi1 I 3a peA. A. ,L\osrepra. - C. 254. 

13 CM.: l.\li1SinbHIi1~ KOAeKC YKpa'iHIi1: KOMeHTap /I 3a 3aranbHOlO peAaKI..\i81O 8.0. Xapli1TOHosa: O.M. KaniTeHKo. 
- X.: OAicce~. 2003. - C. 613; l.\li1SinbHe npaso YKpa'iHIi1 I 3a 3ar. peA. RM. WeSyeHKo. - 1.2. Oco6nli1sa 
yaCTIi1Ha. - C. 122. 
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= cX.,ue.A.bHU£.lbKOlO iHcmumymy peZiOHa.A.bHOlO ynpa(3.A.iHH$l ma npa8a = 

KOTOPOMY rIpl1 OTCYTCTBI1I1 B ,LlOrOBOpe yKa3aHI1~ Ha ueHY yCJIYrI1 11 npl1 HeB03MO)!(HOCTI1 ee 

OlIpe)leneHI1~ HCXO)l~ H3 YCJIOBHH ,LlOrOBOpa, ueHa Orrpe,Llen~eTC~ HCXO,Ll~ 113 06bI'lHbIX ueH, 

CnO)!(I1BWHXC~ Ha aHaJ10rl1'lHble ycnyrl1 Ha MOMeHT 3aKJIIO'leHH~ ,LlOrOBOpa. TaKHM 06PaJOM, C 

Y'leTOM 3aKperIJIeHH~ B CT. 901 rrpe3yMrIUl111 B03Me3,LlHOCTI1 OKa3bIBaeMblX yCJIyr OTCYTCTBl1e B 

,LloroBope yKa3aHI1~ Ha pa3Mep orrnaTbI He 03Ha'laeT ero He,LleHCTBHTenbHOCTb, a MO)!(eT JHfWb 

orpaHH'lI1Tb OTBeTCTBeHHOCTb 3aKa3'lHKa 3a Heorrnary ycnyr ueHaMH, cymeCTBYIOll\I1MI1 Ha MOMeHT 

3aKJIIO'leHI1~ ,LlOrOBopa. 

lho KacaeTC~ Tpe60BaHI1~ 0 3aKpenJIeHI111 B ,LloroBope cpoKa OrrJIaTbl OKa3aHHblX yCJIyr, TO, rro 

HaweMY MHeHHIO, OTCYTCTBHe B ,LlOrOBOpe yKaJaHI1~ Ha TaKOH CpOK TaK)!(e He MO)!(eT C'lI1TaTbC~ 

OCHOBaHl1eM .LlJI~ npl13HaHI1~ ,LloroBopa He,LleHCTBHTeJIbHbIM. Bo-nepBbIX, n.l CT. 903 roBOPHT 06 

06~3aHHOCTI1 3aKa3'lHKa onnaTHTb ~e OKa3aHHYlO ycnyry. BO-BTOPbIX, comaCHO n. 2 CT. 530 npl1 

OTCYTCTBHH B ,LloroBope yKaJaHH~ Ha CpOK I1CnOJIHeHl1~ 1l0JI)!(HI1KOM CBoeH 06~3aHHocTI1, Kpe,LlI1TOp 

I1MeeT npaBO TPe60BaTb I1cnOnHeHI1~ B JII060e BpeM~, a ,LlOn)!(Hl1K 06~3aH I1CnOJlHI1Tb TaKYIO 

06~3aHHocTb B Te'leHl1e 7 ,LlHeH co ,LlH~ npe,LlbllBJleHl1l1 TPe60BaHI1~. 

CJIe,LlyeT OTMeTI1Tb, 'lTO no,LlXO,Ll, 3a<pI1KCl1pOBaHHbIH B rKY B 'IaCTI1 B03Me3,LlHOCTI1 OKa'3aHI1~ 

yCJIyr, HecMoTp~ Ha YKa3aHHble 3aMe'laHI1~, npe,LlCTaBfIlIeTclI 60.rree npe,LlnO'lTHTenbHbIM, 'leM 

rr0311Ul1~ POCCI1HCKOro 3aKOHO,LlaTeJIlI, Bbl.Llenl1BWerO B03Me3,LlHOCTb KaK 06~3aTeJlbHbIH np"3HaK 

AaHHoH rpynnbI ,LlOroBOPOB (maBa 39 fpa)!(,LlaHCKOro KOAeKca POCCI1HCKOH cI>e,LlepaUI1I1 TaK 11 

Ha3bIBaeTC~ - "B03Me3,LlHOe OKaJaHHe ycrryr"). KaK YKaJbIBaeTClI Pll.LlOM yqeHblx-UHBI1JII1CTOB, ,LlaHHbIH 

np"3HaK BnepBble B 3aKOHO,LlaTenbHoH npaKTI1Ke cTPaHbI BKJIIO'leH B onpe,LleneHl1e ,LlOroBOPOB oc060ro 

nma14• TeM caMbIM POCCI1HCKI1H 3aKOHO,LlaTenb 'leTKO O'lep'lI1BaeT rpaHI1UbI rpa)!(,LlaHcKO-npaBoBoro 

peryJIHpOBaHI1~ oTHoweHHH no OKa3aHI1IO yCJlyr, 'lTO, 6e3ycnoBHo, cy)!(aeT 06naCTb npHMeHeHI1~ 

cooTBeTcTBYIOll\I1X npaBOBbIX HOpM 11 He MO)!(eT CqI1TaTbC~ OnTI1MaJ1bHOH <pOPMOH npaBOBoro 

peryJIl1pOBaHI1~. 

Ha npaKTHKe np"MeHeHle ,LlaHHOH HOPMbI MO)!(eT BbI3bIBaTb onpe,LleneHHble TPY,LlHOCTI1, 'lTO 

oc06eHHO aKTYaJ1bHO B CJIy'la~x, KOr,Lla 3aKaJ'lI1KOM BblcrynaeT rpa)!(,LlaHI1H-nOTPe6I1Tenb. n03TOMY 

oc06eHHocTbIO COBpeMeHHOH POCCI1HCKOH IOp",LlI'leCKOH MbICnl1 MO)!(HO C'lI1TaTb npl1cyluee 

60JIbWHHCTBY yqeHbIX CTPeMJleHl1e npeO,LlOJleTb <popMan bHylO He3aWI1ll\eHHOCTb nOTPe6l1Ten~ npl1 

OKa3aHI1H eMY 6eCnJIaTHbIX, Ha nepBbIll B3fJ1l1A, ycnyr (B nepByIO Oqepe,Llb Me,LlI1UI1HCKI1X). 

TaK, A. TI1XOMI1POB nOJIaraeT He06xo,LlI1MbIM pa3,111'laTb nOHlITI1~ B03Me3,LlHOCTI1I1 nnaTHOCTI1. 

Ycnyra 06JIaaaeT CTOI1MOCTHbIM Bblpa)!(eHl1eM, B Ka'leCTBe 3KOHOMI1'leCKOH KaTeropIHf OHa He MO)!(eT 

He I1MeTb TOBapHOH <pOPMbI. QHa OKa3bIBaeTClI nOJlY'laTenlO 3a nnaTY Jll160 npl1 YCJlOBI1I1, 'lTO 

HJ1aTeJI.bll\I1KOM B ero nO,1b3Y lIB,1~eTC~ TPeTbe nl1Uo. oecnJIaTHoe npeAOCTaBlleHl1e ycnyrl1 nony'lareJlIO 

no ,LlOroBOPY npe,LlnOnaraeT, 'lTO BCTpe'lHOe YAOBneTBopeHl1e B BI1Ae nJIaTbI 3a ycnyry 6Y,LleT 

OCYll\eCTBJIeHO He CaMI1M nonY'laTeneM, a ,Llpyrl1M nnaTeJlbWI1KOM. TaKI1M 06pa30M, nnaTe!Ibll\I1K 

HMeeTC~ BCer)la, He3aBI1CHMO OT TOro, KTO 11M BblcryIIaeT - YCJlyronOJIY'laTenb I1JIH TpeTbe nl1Uo B 

ero nO!Ib3y. I1cnOJIHI1Te!Ib 3a OKa3aHI1e ycnYfl1 nonyqaeT nnary; BHe 3aBI1CI1MOCTI1 OT Toro, OT Koro 

OH nonY'laeT nnary 3a yCJlyry, OH 06pamaCT ee B CBOH ,LlOXO,Ll. I1cnOnHI1Tenb He MO)!(eT OKaJbIBaTb 

yC!Iyfl1 6e3B03MC3,LlHO, eCJlI1 I1X CTOI1MOCTb OTHOCI1TClI Ha ero y6bITKI1, nOCKOJlbKY ,LlellTenbHOCTb 

pa,Ll11 y6bITKOB JlI1WCHa ucneco06paJHOCTI1. 

PaJBI1Ba~ ,LlaHHYIO l1,LleIO, A. TI1XOMI1POB npcL\!IaraCT pa3JlI1'laTb <paKTI1'leCKI1C H IJJIaTC)!(Hble 

OTHoweHH~ B 1l0rOBOpc 0 B03Me3llHOM OKa3aHHH yC!Iyl'H: <paKTI1'leCKI1C OTHoweHHlI YCTaHaB!II1

BafOTC~ B aKTe OKaJaHl1l1 yC!IyrH, fl!laTe)!(HhIC - B aKTC ec OnJiaThl. 3aKa3'lHK H YC!IyronO!IY'-IaTeJIb 

14 fpalKAaHCKoe npaBo. YacTb BTopaS1 / nOA o6l.L\e~ peAaK4J,1eM A.r. KannJ,1Ha. - M.: IOpJ,1cTb, 1999. - C. 237. 
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MoryT He COBna):(aTb B O):(HOM JIIu(e, cy6beKTbi cpaKTH4eCKHX If ImaTejf(HbiX OTHOllleHIfH Pa3JlH4HbI, 

eCJUI 3aKa34HKOM ~BJl~eTC~ ImaTeJlbll(HK 3a rrOJly'iaTeJI~ yCJlyni (LloroBOP B rrOJlb3Y TpeTbero JlHua). 

B 3TOM CJlY4ae C HCrrOJIHHTeJleM B LlorOBopHoe OTHOllleHHe H3 OKa3aHH~ yCJIyrH BCTyrraeT ee 

rrOJlY4aTeJIb, a B ):(oroBopHoe OTHOllleHHe H3 ee OrrJIaTbl - nJlaTeJlbll(HK 15. 

TIpHMepHO CXOjf(HX n03HUHH npH):(epjf(HBaIOTC~ npeLlCTaBHTeJlH Mejf():(YHapOLlHOH KOHcpeLlepa

UHH 06ll(eCTB rroTpe6HTeJIeH (KOHcpOTI). Y4HTbIBa~, 4TO rnaBHblM KpHTepHeM "pHMeHHMOCTH 

3aKOHo):(aTeJIbCTBa 0 3all(HTe rrpaB rroTpe6HTeJleH K TOMY HJIH HHOMY llpaBOOTHOllleHHIO ~BJI~eTC~ 

npH3HaK B03Me3):(HOCTH (rrJIaTHOCTlI) OKa3blBaeMblX yCJIyr, IOPHCTbl KOHcpOTI rrOJIaralOT, 4TO 

B03Me3,!J.HOCTb (IlJlaTHOCTb) OTHOCIfTCjJ K HCrrOJIHHTeJlIO H HOPMbl YKa3aHHOrO 3aKOHa rrpHMeHHMbl K 

npaBOOTHOllleHH~M, B KOTOPbIX opraHH3aL(H~ (npeLlIlpHHHMaTeJIb), OKa3bIBalOll(ajJ yCJIynf LlJI~ 

IloTPe6HTeJI~, nOJIY4aeT 3a 3TO ,!J.eHejf(HOe B03Harpajf(,!J.eHHe. TIPH 3TOM He HMeeT 3Ha4eHH~, KTO 

IlPOH3BOLlHT OIlJIaTy: HeIlocpe):(CTBeHHO IloTPe6HTeJIb HJIH TPeTbe JIHUO (HanpHMep, opraHH3aUli~, B 

KOTOPOH pa60TaeT rpajf():(aHHH, HJIH roCY,!J.apCTBO). ELlHHCTBeHHblM KpHTepHeM jJBJ1~eTC~ Hil.J1H'me 

,!J.orOBopHblX OTHOllleHHH Mejf():(y 3aKa341iKOM H HCnOJIHHTeJleM. IIpe):(cTaBHTeJIH KOHcpOTI 

cnpaBe):(JIHBO onacalOTCjJ, 4TO HeKOTopble CneL(HaJIHCTbl MorYT He COrJlaCHTbCjJ C TaKHM 

YTBepjf():(eHHeM, TaK KaK LlaHHblH no):(xo):( Il03BOJIHT pacnpOCTpaHHTb LleHCTBHe 3aKOHa 0 3all(HTe 

npaB IIOTpe6HTeJIeH Ha OTHOllleHH~, CB}l3aHHbIe C npe):(OCTaBJIeHHeM yCJIyr, OnJIa4HBaeMblX 

onocpe):(OBaHHO 'iepe3 CHCTeMY HaJIoro06JIojf(eHH~ - HanpHMep, yCJIyr <l>oHLla 06~3aTeJIbHOrO 

Me):(HL(HHcKOro CTpaXOBaHH~. Ho aBTopbl C4HTalOT 3TO onpaB,!J.aHHbIM, nOCKOJIbKY pa3Mepbl 

OTBeTCTBeHHOCTH 3a Ka4eCTBO H 6e30naCHOCTb OKa3blBaeMblX yCJIyr He ,!J.OJIjf(HbI CTaBHTbC~ B 

3aBHCHMOCTb OT Toro, KTO npOH3BO,!J.HT onJIaTy, - caM nOTpe6HTeJIb HJIH ,!J.pyroe JlHL(O, HallpHMep, 

TOT jf(e <l>0H,LJ. Me,!J.Hl.(HHcKOro CTPaXOBaHH~16. B 060CHOBaHHe LlaHHOH n03Hl.(HH L(HTHpyeTC~ CTaTbll 

423 rK P<l>, B COOTBeTCTBHH C KOTOPOH B03Me3il,HbIM jJBJIlleTC~ ):(oroBop, no KOTOPOMY CTopOHa, 

HCnOJlHjJlOll(a~ 06113aTeJIbCTBO, LlOJIjf(Ha nOJlY4HTb nJIaTy HJIH HHoe BCTPe4Hoe npe):(oCTaBJIeHHe 3a 

HCnOJlHeHHe CBOHX 06113aHHocTeH, H He ynoMHHaeTC~ 0 TOM, 4TO 3Ty OllJIaTy (npe,!J.OCTaBJIeHlle) 

1I0TPe6HTeJIb il,OJIjf(eH OCYll(eCTBHTb caMOCTOneJIbHO. 

TIoMepjf(HBaH KOHCTPYKl.(HIO ,!J.oroBopa B nOJIb3Y TpeTbero JIHL(a npHMeHHTeJIbHO K OKa3aHllIO 

Me,!J.Hl.(HHCKHX yCJIyr, HeKOTopble aBTOpbI npHBO):(llT LlOnOJIHIlTeJIbHble l(OBO):(b1 B nOJIb3Y B03Me3LlHOCTH 

,!J.aHHbIX OTHOllleHHH. B nyHKTe 2 CTaTbH 779 rK P<l> cO,!J.epjf(HTCH npHMepHblH nepe4eHb ,!J.OroBOPOB 

B03Me3):(Horo OKa3aHHH yCJIyr, pery'JIHpyeMblx HopMaMH maBbI 39 rK P<l>, B KOTOPOM Ha BTOPOM 

MeCTe YKa3aHbI Me):(HUHHCKHe YCJIYrH. I10,!J.4epKHBaeTCH 04eBH,!J.HOCTb TOro, 4TO "npH CPOpMHpoBaHHH 

LlaHHoH HOPMbI 3aKOHOLlaTeJIfO ,!J.OJljf(HO 6bJJ10 6bITb H3BeCTHO, 4m B POCCHH cYll(eCTBYIOT KaK nJIaTHbIe, 

TaK II 6eCIlJIaTHbie MeLlHUHHCKHe yCJlyrH. O,!J.HaKO, He p(3):(eJI~H HX B TeKCTe rK, 3aKOHO,!J.aTeJlb KaK 6bl 

npe3lOMHpyeT, 4TO Jl106ble Me,!J.HL(HHCKHe yCJlym OKa3bIBaIOTC~ no B03Me3,!J.HOMY ,!J.OroBOpy"17. C 

TaKOH "npe3YMnUHeH" BP~Ll JlH MOjf(HO comaCIfTbCjJ, T.K. B TaKOM CJIY4ae npH,!J.eTCll npH3HaTb 

06ll3aTeJlbHO B03Me3,!J.HbIMH H HHbIe yCJlyrH, npHBe,!J.eHHble B YKa3aHHOM nepe4He. 

CT. 781 rK P<l> yC'raHaBJIHBaeT, 4TO B il,oroBope ):(OJIjf(Hbl ObITb YKa3aHbl CpOKli H nop~,!J.oK 

OnJlaTbl OKa3aHHbiX yCJlyr; HopMa 0 pa3Mepe B03Harpajf(LleHHjJ OTcYTCTByeT. 

'5 TI1XOMI1POB A.B. OpraHl13al..\110HHble Ha'1ana ny6nl1'1Horo perynl1pOBaHI1s:t pblHKa MeAI1l..\I1HCKI1X ycnyr. - M.: 
CTaTyr, 2001. - C. 76. 

'6 COPK A.M. 3aKOH P¢ "0 3all.\I1Te npaB nOTpe6I1Tene~. npaKTI1'1eCKI1~ KOMMeHTapl1~. - M.: 1i11i1¢ "cnpoc


KOHq;,On", 2000. - C. 17 

17 K03bMI1HbiX E. «6ecnnaTHble» Megl1l..\I1HCKl1e ycnyrl1 KaK q;,opMa B03Me3AHbiX OTHOWeHI1~ II POCCI1~CKas:t 


IOCTI1l..\I1>l. - 2002. - NQ 12. - C. 28. 
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104 =BIClinK============== 
= cJCUe.A.bHUl1bK020 iHcmumlfmy pC2ioHa.A.bHOlO ynpaB.A.iHH.q 

OO_1bITOIKHRa51 CKrnatlHoe, CJleJlyeT OTMeTHTb, 'ITO Bonpoc 0 B03Me3):lHOCTH ):lOIOBOPHblX 

OTHOWtHHii lit! OK~naHHK) yC~1yr R PoccHilcKOil cDe;tepaW1J1 }lIU}!eTC}! KpailHt aKTYaCJbHblM, B CTaTbe 

779 ",lloroBop BP'l\fe3.JHoro OKa3aHl111 ycnyr" CO:JepIKIlTC~ Ilp51MOt YKa3aHl1t Ha TO, 'ITO I1MtHHO 

3aKa3YllK ,JO!lIKtll OllJlannb OKa3bIBaeMble HCnOJIHJ1Te:le\1 ycnyl'H. rIOllbITKI1 paC1lll1pHTb ;laHHblt 

paMKH 'la C'ItT TaKoii KOHCTPYKUHH, KaK ):lOroBOP B IIOJIb3Y Tperbero :mua HIm HeCOBna,llel!lle fl 

O,llHOM TlIlUe 'laKa3'lllKa H KOHe'-!Horo nOTpe6HTeJlll yCJlyrIl. npe;ICTaB.'I5IIOT C060H, nO-BH,llI1t.IO\ly. 

paCWHpl1re!lbHOe TOJlKPUaHHe YKa3aHHOH HOPMbl If TpeOYKlT .JeTanbHoro aHaml3a, fiOKil 

HCIlO!Tb30BaHl1e ,llaHHbIX KOHCTPYKUHH He nOJIY'lHJIO OKOH'laTeJlbHoro npH3HilHH5I B POCCHHCKOH 

llpaBonplfMeHI1TenbHOH npaKTIfKe, 

lIplf 3TOM, no HaweMY ~fHeHHK), CTpeMJleHl1e paClllHpl1Tb ccpepy rpaIK.'1aHCKO-npaBoBoro 

perYJTl1pOBaHI151 3a CyeT OTHoweHHii 110 OKa3JHlIIO yCJlyr, He OIlJla'-lflBae\fbIX HeIlOCpe.'1CTBeHHO 

KOHeYHblM nOTpeOI1TeneM, MOIKeT C'-IlfTaTbClI BflO.IHe OIlpaB):laHHbIM, oc06eHHO B aCnl'KTe nO.'1XOna, 

'JaJIOIKeflHoro B I1HblX 3aKOHO):laTeJIbHbIX aKTax POCCI1HCKOH cDenepaUI1I1, B nepBylO Oyepe,Jb 3aKOHa 

o 3aLUI1Te npall nOTPc6lHeneii. 

OpB pilCC~lOTpeHIB1 BOIlpoca 0 B03Me3):lHOCTl1 ,1O[,(180pa fIll OK,naHlHO yCJlyr 3acnYIKI1Baei 

BHI1MaWUI npaBOBoe pcrYJWpOBaHl1e 11aHHblX OTHO!JlCHlfH B HOBOM rpaIK11aHCKOM KonCKce 

PecIly6rrIIKl1 1\10!1.10lla l " fl KOTOPO!\! COOTBeTCTBYIOWllii IWrMaTlfBHbIii MaCCHB 06bC):lI1HeH B L'laBY 

XI "Il(l;1Pll~l Jj OK,namte YL~nyr", KOTOpa5l, B CBOt{) O'lepe;Jb, p,n,lleneHa Ha Tpl1 yaCTI1: "OOL!Hte 

nOnO)!(eHH51 0 nO.Jrll-'1e fI OKalaHl1lf ycnyr", "llonp5I,'l", "OKa3aHl1e ye!lyr", B COOTBeTCTBl111 co cran,eii 

970 rK PM no JOIObOpV 06 OKa3aHI111 ycnyr Ol1Ha CTopOHa (1IC[!05IHI1TeJlb) 06113yeTc5I OKa3ClTb 

OflpC,lleneHHble ycnyrl1 npyroH CTOPOHC (3aKa3'-1I1KY), a 3aKa3'-1HK o6ll',yerC51 BblIlJIaTI1Tb 

YCTaHOBneHHoe B03Harpa)!(JleHlle I1Hble H01'MbI 06 onnaTe yCJlyr HOCIlT 'IPC3Bbl'laiiHO 06Ull1H 

xapaKTep: TaK, ecnl1 pa3Mep B03HarpaIK,JeHII51 He yeTaHOBJleH, TO YC!lyra IlOjUle)!(HT OllHaTe B 

COOTBeTCTBI1H C Tapl1cpaMI1, a IIpll OTeYTCTBHH TaKOBblX - C HopMaMH "06 ODbl'lHOM B01HarpalK.'leHI1I1" 

('I. (2) CT, 932). OrwaTa ycnym .10JlIKHa npOH'3BOllI1TbClI noeJ[e ee OKa3alll151 .'llI6n [1(1 HCTeyeHI1H 

OlIpe.]eJleHHblx nCpI10L\OB. 

I1cXO}l5f H1 CT Q07 rK PM. MmKHO IiOJlal"aTb. '[TO 3aKOHO.J3Tem, B I1MnepaTlfBHOM 1I0pl1;lKe 

YCTaHaB!IltBaer BO'lMC3ilHOUb naHHoro Tl1l1a 1l0roB{1Pllh1X OTH(lUICHl1ii. B TO IKe BpeMlI nyHKT (1) 

CTaTbl1932 "B(nHarpaIK:JCHl1e", BKJllO'leHHoH B'laCTb I "OOLlJ,lIe IIOJlO)j.:CHHlI 0 1I0.'1pllne 11 OKa3aHl!ll 

yCJlyr" L:aBbI Xl rK PM. rnacll"r: "C'UrraCTCi!, 'ITO CTOPOHhl i\OCnIiJlIl COrIlaCHlI OTHOCI1TC!!bHO 

B03HarpaIK_,eHll51 110 y~fOWraHI1IO, eCfll1 B COOTBCTCTflIlH C OOCTO>ln:,'lbCTBaMH TaKHC pa60TbJ WIll 

yCJlyrH flbllI05IHlIIOTC51 IL'lI1 OKa3bIBaKJTClI TOHbKO 3a BO'lHarpa;KJCHHC", 

OT~ieTH!\1, YTO TpaKTOBKa rK PM OCTaBnllel~ H:t H~lIlJ B3rmu, IlO'lMOIKHOCTb ;IfIll pa'3J1l1'llillrO 

TOJIKOBaHlUl. AHaJllf3 npHBe;:reHHo~i HOp~lbl flO1BOJIlIeT ClleJtaTb BhlB011 0 CYUlCCTBOBaHl1l1 HeKI1X 

"OOCT051TeJIbL'TB", B COOTBeTCTBHH C l(OTOPbIMlI onpC11cnCHHble pa6OTbII1Jll1 ycnym Mor)'T OKa3bIBaTbC5I 

He TO!lbKO 3a B03HarpaIKJ(eHlIe. TaKIKC llOIla~Iall npl1 3TOM B ccpepy rpaIKnaHCKO-lIpaBoBoro 

peryJlHpOBaHl1l1, TepMI1H "OOCT05lTeHhCTBa" lIB,l51eTC5I BeCbMa paClUlblB4aTblM 11 CYObCKTHBHhIM, B 

CIl}!3H C 'leM, K flpHMepy, !IHYHOCTHO-):lOBepIlTCJIbHblH xapaKTep oTHoweHI111 MeJK;.lY CTOpOHa\1l! \IOIKeT 

llJOpMaJIbHO cnYIKHTb OCHOBaHllC\1 Xli! oe'lBO'jVIC'lJHOro noroBopa 06 OKa3aHlfll yClyl; reM 60nce 'ITO 

,Ja.IICC B fK PM He IIPI1BOiIHTC5I Ilcpe'ICHb "06CTOllTt'IJbCTB". .JCJIil10IIII1X OO1l3ilTeilbCTBa 110 OKa3aHHf{1 

yCHyr HJlH BbllIILIHCHl[Kl paOOT, oe3YCJlOBHO, BmMeUllhlMIL KPOMC Tom, Hal1MeHOBaHl1e 'jaCTl1\ 

I,laBbl Xl fK P~l "OK<I'l<lHIIC YClyr", a paBHo H,W\leHllB<lHI1C CTaTb!1 (J70 ",Ll,OroBOP 06 OKa3aHHII 

YC!lyr" lie C,l;lCpIK~lT llP51\1(11 0 YIW3aHHlI Ha 0051'3ilTt':lhffVIO BIH\IC3.'1HOCTb W1HHoro ):lOrOBOpa, 

---- .... _----
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UnBinblie npaBO Ta npouec = 105 
TaKHJI,;, 06pa'30M, Ha!IHUO HCKOTopall KOHKypCHUHR Me)IC1Y 06!lH!MH (lJaCTb 1 r11aBb! XI) Ii 

cneUHaJlbHblMH H01'MaMH (eIaCTH 2 H 3 LlaBbl Xl), H~lelOlllall Mcnu B fK MOJl;.toBbl, KOTOpa}!, 110

BH)lHMOMY, J10:liKlIa p~npcLUaTbclI B nOJlb3Y cneUHa,lbHblX HOp~', rCM 6011ee lJTO OnpC)le11efHl5! 11 

)lOlOBOpa 11O,1pll;ra (CT, 946), H Y)J{e ynOMI1HaBllleI DClI Bbllue JOIOBOpa 06 OKa3aHHH yCJIyr (CT. 97(1) 
nocTpocHbl KaK cyryGu B03Me'3;1,HbIe LloroBophl. KpOMC Toro. cpeLlH cTaTeH, nOCBHlllCHHhlX 

LlolOBopaM 00 OKa3aHHI1 yCJIyr MO)J{HO BbI;I,e11HTb It CT, 97 L lJaCTb (1) KOTOPOH B HMnepaTHBHoM 

nOp.llLlKe 3aKpellJIHeT oOll'laHHocTb oCYlllecTBHTb OIlJIaTY yCjl)TH I10C11e ee OKa3aHIUl, 11111)0 110 

HCTC'ICHHI1 Onpe)lC11eHHbIx rrepHO;l,OB B1'eMeHH - lJaCTb (2), 
HOPMY 0 cYlllecTBoBaHHH "OOCTOllTCJlbCTB", B COOTBeTCTBHH C KOTOpbl~lH ycnyrH MOTYT 

OKa'3bl BaTbC.lI He TOJlbKO 3a B03Harpa)J{ileH He, CJlCilyeT paCCMa:rpHBaTb HCK'1I0lJI1TC11bHO B KOHTCKCTe 

lJaCTI1 (1) CTaTbl1 932 fK PM, 113 lJero MO)J{HO CileJlaTb BbIBO,U 0 TOM, elTO IIpH CY!lleCTBOBaHII1! T3KHX 

06CTO.llTeJIbCTB CTOPOHbl LlOJI)J{HbI peLUHTb Bonpoc 06 B0'3Me3,1lHOCTH HJIH OC3B03Me3LlHOCTI1 ClleJIKH 

lIelIocpeLlCTBeHHO B jlOrOBOpC, 110,1 CrpaXOM lIpH3HaHH.lI ero He,lleHCTBHTeJlbHblM, 

C YlJeTOM B01Me1)lHOrO xapaKTe1'a LlorOBopa 00 OKa3aHIH! ycnyr 11 110pM CT, 971 B lJaCTI1 

flOp.lI)lKa O[1,1aThl yelyT llOCJle I1X OKa3aHHlI HJIH lIO HCTe'ICIHHl OlIPC;g:::leHHOI'O flepHO;W BPC:-ICHIi. 

MO)J{HO CYHTaTb, lJTO JJHHblH TI1f1 LlorOBopa B MOJlilaBCKoM ',aKOHo,'WTeJ1bCTBe xapaKTepH3YCTC>1 

BCTpClJHbl~l ,fClIOJIHCHHeM, B ::rrOH I1HTepeCHa CT, 704 I'K PM, Cll.:LepiKallla.ll J1eraJIhHoe onpe;.tcm::HHe 

CI1HaJIJlarMaTH'ICcKOro ,JomBopa KaK )lOl'OBOpa, B KOTOPOM K<liKIl<l5J H3 CTOPOH "B3aHMHo OO.ll3YCTC>l 

TaKHM oopa30M, 'ITOObIOO}!laHHOCTb Ka)J(JlOH H3 HH,\ 5l1W5JJlaCb BC'r1'cllHoH K 06113aHHOCTH ,Ilpyl oil", 

113JIHUIHec, H<l llalll B31J15Jll, YCJIOiKHeHI1C KOHcrpYKUHH H O,THoBpcMeHHoe HCIIOJlb30BJHHC 

TCPMHHOB B3aHMHOCTH H BCTPC'IHOCTlf He oYLleT C!IOCOOCTBOBaTb lJeTKOMY npI1MCHe!HIlO LiaHHOH 

HOPMbI Ha npaKTHKe. 

PaCCMOTpCS HeCK011bKO npc,UCraSJleHHblX ~1O;lCJleH peLUeHlf.ll BOnpOC<l 0 BO'lMe3Jl.HOCTH LloIDBopa 

06 OKa3aHl1l1 yCj[yI~ npC)lCTaBJl.lleTC}! BO'l~llliKHblM CJ1CJlaTb BblBOLl 0 TOM, lITO HaHOOJlCC YilalJHOH 

MO;1eJlblO, KaK Y)J{C YIIOMHHanOCb BhllllC. HBnHCTCli YKpaI1HCKI1!t BapHaHT npaSOBOl'O PC[yjH!pOBaHHlI 

YK,l'3aHHbIX OTHOllIeHI1H, DpI1 3TOM B 1'aElHoii CTcneHH 3aU{HlllaIOTC.lI HHTCPCCbl KaK HCllO!IHllTeJlH 

(S03MellleHHe q,aKTWleCKHX 3a:I'jJaT. rrOHeCeHHb!X HCnOJIHI1TeJIeM (CTaTbH 904 fKY). orpaHH'ICHHe 

OTBCTCTBCIIHOCTII HCIIO.IHHTeJI.lI no 6e3Bo3Mc3LlHOMY ;(oro[lop), :ur)M5I He OOJlaraeMbIMH HaJ[Orc)~i 

MHHHMyMilMH ,JOXO;WB rpaiKLlaH (cTaTbli 906», TaK 11 3aKa'ltllIKa. .:.1,,151 KOTOP01"O BKJIK)lICHI1C LlOr()BOpa 

o 6elB01~lC'l:11l()M OK,naHIHt yCJIyr B KalJCCTBC caMOCT05lTCnl,HOI'0 Blua ilOIDBopa YiKC lIBnllCTCS 

rapaHTHcil H01MO)J{HOCTH IIpHMeHeHHlI Bcero apceHa,'ra rpmKLlaHCKo-npaBOBblx cpeLlCTB OXpaHb! 

ero npaB fj 'mKOHHblX IHncpeCOB, a TaK)Ke lIPH~ICHCHl1l1 IlHhlX 1l0pMaTI1BHblX aKToB, BKfJlOyaq 

3aKOHO;1a:rCJlbCTBU U 'lalllHTC npaB nOTpeOHTeJICH, 

BMeCTe C TeM, HeJlb311 HC OnlCnlTb CTpCMJleHHC YKpaHHCKoro 3aKOHO,llaTCJIli orpaHWIHTb Kpyr 

OC1B03Me3~HbIX 06H3aTenbCTB, pcrynl1pye"[bIX rpaiKLlaHCKHM 3aKOH0;1aTCJIbCTBOM, flpHMepOM 3T01'O 

MOiKCT cnY)KHTb KaK HopMa n,S CT. 626 f'K YKpaI1Hb[, 3aKpCflJI.lIlOlllaH fIpe'ly~lllUHIO B03~IC'3,'lHOCTH 

JHoooro )lOrOBOpa, eC1111 Hl-WC HC YCTaHOBneHO )lOl'OBOPOM, 3aKOHOM HJlH He BblTCKaCT In CyTI1 

.'.loroBopa, a TaKiKe 113MCHCHHC npaBOfloii pcmaMCHTaUHH PHtlaLlOlOSOPOB, paHcc flpei1ll0JraraBWHXC}! 

6C~B03MC3;lHbIMH, 5IPKHM fIPIlMCpO~1 TOMY MOiKeT cnYiKl1Tb HOBaH MOl\CJlh OlIPCi1C:ICHHll lIpaBa 

nOBcpeHHoro Ha B03Harp<liKllCHae B llorOBope nopYlJCHHH, Ecml paHce TaKOfl ilOIOBOP 

IIpCnnO!tara'IC5l OC>HlO'l\1C'UHbIM (aHaJIOrHYHblfl 1l0i[XOjl COXpJHCH H rK PeD), TO, HanpOTlIll, [X 
YKpaHHbl (11,1 CT, [On:::) Vn<lHaS:HlBaeT. 'ITO flOBCPCHHblii 11\ICCT llpaBo Ha IIJJaTY 1a HCIIOJlIlCIHIC 

CBOeli (10" laHHOCI 11, CC.lH "HOC He YCTaHOBJICHO LlOIOtlOPU\\ I1JlIllaKOHOM, DOJlaraeM, lJTO B nallllll\\ 

cJlYlJac H:l.1I11IU 'laKClII(\(;1 rC:JbHOC 3aK1'ciUleHflc II1'C3\'\IIII[11I1 BO'j\IC3,1HOCTI1 )10rOBOpa nopY'\CHII~. 

II0JT0I\1" BP}!.I.111 \\()iKHll CClI'JlaUlTbC5I C BblCKa'laHHbl\1f1 \tHtHII5tWI 0 TOM, YTO )10I'OBOP rropY'leIHI~1 

110 HOBP\l\ j h YKpallHhl ")IBJIlICTC}! BO%lC'l.lJHbIM J1Illllb II(lCTO:lbKY. 11UCKOJlbKY 06111aHHOCTb Y1I'laTbl 

http:HCIIO.IHHTeJI.lI
http:3aU{HlllaIOTC.lI
http:peLUeHlf.ll
http:Cll.:LepiKallla.ll
http:lIpH3HaHH.lI
http:BaTbC.lI


106 =BICI1nK============== 
= c;)(.,ue-tbHUl1bK020 iHcrnurnyrnlj peZiOHa-tbHOlO ljrlpa6-tiHHQ rna npa6a = 

;J.OBepllTe:le~1 BO'3Harpmf(J!emUI nOBepeHHOMY np51MO npe:lYCMOTpeH 3aKOHOM"I'I jlHOO cITO 

'·L\OBepI!Te.lb 00513aH Y!!J1aTHTb nOBepeHHOMY nnaTV. ecrm ')TO rrpCL\YCMOTpeHO 3aKOHOM. HllbIMI! 

npaBOBblMH aKT3.\1H JIl160 ;(OrOBOpOM nopyl.JCHIf5!'·~I; 

Mbl C'Il1Tae~1. [lTO 3aKpcnneHlfe B 3aKOHO)laTenbCTBC IIpe3Y\!fllllIH B03Me3)lHOCTH OTHOWCHlJH 

113 JlorOBopOB 00 OK,nam1l1 ycnyr HMen cepbe3Hbie [JOJIO/hHTenbHb!e acneKTbI. B 4lJCJle KOTOPblX 

cneLIYCT BblL\CmlTb YCILICHl1e npaBa 3aKa34HKa YCT}T (ll ro\l 4HCJIC LIOBeplJTeJI51) rpe60Ba'!'b OT 

l1CIlOnHlfTeJI5! rapaHTl1pOB<1HHOro LIOCTlDKeHI15! COPTBeTCTBYKlmem PC3YJlbTaTa ()<p<peKTa). HcJO
CTlJ)f(eHl1e TaKoro pe3ynbTaTa ()<p<peKTa) MO)f(eT cnY)f(HTb OCHOBaHHeM LI}15! B03HHKHOBeHl15! y 

3aKa3'lHKa npaBa Ha B03MeweHHC He TOJlbKO peanbHoro YUlep6a (ynJla4eHHOH CYMMbl). 110 If Bcex 

y6blTKOB B nonHOM pa3Mepe, TC. II ynYUlellHOli Bblro)lbl. 

B TO )f(e BpeMJI He06xO;lI1MO 6e3YCJIOBHOe flO)J.Llep)f(aHl1e onpe.1le.leHHoro OaJlaHCa, KOTOPblH 

3aKJIKl4aeTCJI B coxpaHeHHII OTHoweHlIH 113 :lOroBOPOB 0 6e3B03Me3.1lHOM OKa3aHIlIf yCJly!, B "op6flTe" 

perY!I51TIfBHOro B03)leHCTBH5! HOP\I rpa)f(;~aHcKoro npaBa. 

nepcneKTHBbI L\a.TJbHeHwero HCCJle;lOBaHHlI1I3HHoro HHCTHTYTa. no HaweMY MHeHHID. MOI)'T 

3aKJIID'ICUbClI B Ollpeae.'leHllH KpHTepHeB npHMeml\lOCTlI !IYHKTa I CT. 903 fK YKpaHHbJ. I1MeerC51 B 

BHny TO, <!TO B He.\1 lueT pe'lb TOJlbKO 0 Tex CJlY<IaJlX, KO!;I3 BO'l~leTliIOCTb OTHoweHIfH no OKa3aHHl{) 

ycnyr IIpC,lyc~IOTpcHa ;lomBopOM. ECJlIf)f(e B03Me3llHhlii xapaKTCp OTHoweHHH Me)f(.1lY 3aKa3LIHKOM 

H HCnOJlHlnenCM CJlC'lYCT H3 Tpe6oBal!HH HOpMaTlIBHblX aKTOB JI1160 OObllJaeB LIeJlOBOrO 060pOTa, 

TO aHaJlOlll'IHbIM oopcnOM MorYT OblTb YCTaHOBnCHbl H nOJIOiKCH!151 0 pa'3Mepe, cpOKe 11 nop51.ClI\C 

onnaTbl OJ(,naHHbIX YC:lYT. B TaKOH cwrym\l1H 1I0IOHOP MO/KeT CO;ICp)f(aTb HOPMbI, OTCblJlalDUlilC K 

IlpaBIfJlaM OKa3aHHJI COOTBerCTBYfOlUHX ycny!' lIJ1H K OObI4a5!M )lCnOBoro OOOPOTa. 

npaKTHl.JeCKlIH acneKl J,aHHoro Bonpoca IIpetLfIOJlaraeT YT04HCHlIC HCKOTOPblX HOP!\! eJIaBbI 

63 fK YKpallHbJ. B </aCTHOCTlI, IlonOIlHeHHe flyHHa 1 CTaTbH 903 CJlOBa.\w "3 TaK)Ke 3aKOHO\1 J1HOO 

OObl[IaJlMH nCJTOBOro 060pOTa", 

Crnamm51 peKWlelldo6a//G I]U ()P1XV 6iclrJi.7UII npO().7e,\t lIU6i.7hltO,'O. rnpyrJo(!()Z() rna ni,!I//iUClIIIUllbK02U 

npa(!a [ltcmwllymy r)ep,ncaeu i npcwa i.lt. B,M.Kupe4bW20 HAH Y"paii!ll 

(np0I110Ko.7 Ai> 4 efr) 1 i! .JI(!II/CJ,·U ,'riO) !,<J~T) 

'9 L\V1BinbfH1~i f:0il8KC YKpaIHI1: KOMeHTap. - X, 2003. - C (l(lS 
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