
= BICl"lnK==============188 = cX..ue.A.bHU~bKOZO iHcmumymy peZiOHa.A.bHOZO ynpaB.A.iHHSl ma npaBa = 

3BCPHYTH yBary CY)liB HC TC, lUO npM BpaXYBaHHi OOCTaBMHM, nCpCt'lOay.CHOI n. 6 Y.. I CT. 66 KK
BY.MHCHHJ'l 3JIOY.llHy QCPC3 MaTCpiaJIhHY, CJIY'A<OOBY Y.M iHlUY 3aJIc)!(HicTh, cyny cJIin BpaxoBYBaTli 

cryniHh TaKOI3aJIC)!(HOCTi, a TaKO)!( TC, 'Ill Mona BOHa BnJIIiHYTll Ha IIOBCI'liHKy BllHHOI OCOOH. ITPli 

UhOMY CJIi.u BCTaHOBHTH HC JIllWC 06' fKTHBHY HaJ'lBHicTh Bi;moBinHllx )!(llTI€BHX oocraBHH, JlKi CTaBJIJlTb 

ocooY Y 3anC)!(HicTh Bin nCBHHX ocio, aJlC Ii CYO'€KTHBHC CIIPlliiHJlTIJI BHHHI1M CBOro CTaHOBHlua JlK 

,,3a.flC)!(HOCTi", i lUO IJ,C OOMC)!(Y€ CBOOO)lY BHOOPY BapiaHTY IlOBcniHKll. " 

CmammJl peKOMeHi)06QIiQ 00 0PYKY KacjJedpo/O Kpu.uiliCl./lbIiOZO npa13a i KpUMilionozii" 
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IIHTAHH5I BJ(OCKOHA.JIEHH5I KPHMIHA.JlbHOrO 3AKOHOJ.(ABCTBA 
IIPO 60POTb6Y 3 6AHJ(HTH3MOM 

I1pHilH)!TIJI Y 2001 poui Y.HHHOro KpHMimuIhHoro KOncKcy YK-pa'iHH, B JlKOMY BncpUlC 3HaliUlJIH 

CBOC 3aKOHO)laB'1C 3aKpiIlIlCHHJI BH1Hay.CHWI nOHJlTh <)Jop:\! cniJlhHol 3JIOIHlHHOl nillJIhHOCTL 

nepC)lOay.cHHJI B OCOOJHlBiii y.acTHHi KPHMiH<lJlhHO-npaBOBI1X HOPM, JlKi nOCI1JllOlOTh Bi.unoBi)laJlhHicn, 

3a BY.I1HCHHJI cyclIiJlbHO HCOC3nCy.Hllx.ui5!Hb CTiiiKllMli rpynal\1I1, oC3nCpCy.Ho CIIPHJlf aKTHBi3auii 

60POTh611 3 opraHl30BaHOIO 3JJOLII1HHicTIO. lIpoTc, HC3Ba/KalO l Il1 Ha BarOMY KPllM1H<WhHO-IIpaBOBY 

3Hay.HMicTb 3a3Hay.CHllX HOBC]I, CJlW Bi)lMinnH, w,o i B Tcopil, i cY)lOBili npaKTHL\i iCHYC Y.HMaJIO cnipHHX 

i HCBHpiUlCHHX nHTaHh CTOCOBHO 1I001lITTJI THX '111 iHUlllX 3JIOY.HHHlIX yrpynoBaHh. KpiM UhOro, npOTH)liJi 

opraHi30BaHI1M 3JlOlJHHHHM rpYflaM, HacaMnCpC;J HIM, }IKi 3anO,liK)lOTh QH CTBOPlOlOTh 3arp03Y 

"JalIO;-liJIHHJI UlKO;JH HCBll"ma'leHOMY KOJlY OO'fKTiB, I10CTallilCHHX ni)l OXOPOHY KPHMiHaJlbHOro 3aKOHY. 

WI cyqaCHOMY CTaJli BHMara€, Ha H(lUlY :tYMKY, B)!(HTIJI OiJlhUl pimYy'l1x 3aXO;IiB, cnpliMOBaHHX lIa 

HfiOCKOHaJICHHJI y.IIHHOrO 3aKOHO).laBCTBa, llKi ;l03BOJJJlTh MaKCl!M,UlhHO 3aIlooiraTH BK<l3aHHM cycnwbHo 

Hc6c3neQHl1M npO)!BaM. O;JHHM 3 HHX f 6aH)llHH1M, w,O CTBOPIOC CCpii03I1Y 3arp03y rpOMa;JChKi.i1 

OC3nClji, OC06l, ni)lnpHfMCTBaM, YCTaHOBaM Ta opraHi3at(iJiM pi3HOI <)JOPMll BJIaCHOCTi. 

Dp06JIeMaM BH3HalJCHHJ'l lIOH}lTIJ'l 6aH)l11 cy'1aCIIHMH HaYKOBll)!MH npll;JiJIJlCThCJl ;IOCTaTHhO 

YBarH I . DpOTe cnHOCTi ny'\!oK 3 UbOrO IlPI1BOilY He cnoCTepiranhCl!. 

1 HOBVll..\bKVI~ r.B. nOH5HTfl i cj:JOPMVI cl1isyYaCTi y 3nOYVlHi 3a KpVlMiHaflbHVlM npaBoM YKpa"r"HYI: HaYKo - npaKT. 
noci6. - K.: BVlll.\a WK .. 2001. - C. 79; ,[\PbOMiH 80M., IBaHeHKo LBo CY'1aCHYI~ 6aHAVlTVl3M: oKpeMi KpVlMiHOnoriYHi 
Ta Kplo1MiHanbHo-npaBoBi aCneKTVI II np06IleMVI Bi,qnosi)lanbHOcTi 3a 3IlOYVlHVI npoTVI rpoMaAcbKo"r" 6e3neKYI 
3a HOSVIM KpYlMiHaIlbHI1M KOAeKCOM YKpa"lHVI: MaTep. MilKHap. HaYK.-npaKT. ceMiHapy [XapKis] 1-2 lKOBTHR 
2002 p. I PeAKon.: CTawVlc B.B. (ronos. peA.) Ta iH. - X.: CxiAHo-perioHaIlbHVI~ l..\eHTp ryMaHiTapHo-ocsiTHix 
iHil..\iaTYlB, 2003. - C. 128; WOCTKO 0.10. HOBVI~ KpV1MiHanbHVI~ KOAeKC i nVlTaHHR npoTVlAi"j opraHi30BaHi~ 
3nO'tVlHHOCTi /I HOBYlIii KpVlMiHanbHVI~ KOAeKC YKpa'jHVI: nVlTaHH~ 3BcTocYBaHHR i BViByeHHfC Marep. Mi)l(Hap. 
HaYKo-npaKT. KOHcj:J. [XapKiB] 25 - 26 )l(OBT. 2001 p. I PeAKoIL CTawVlc B.B. (ranos. peA.) Ta iH. - K. - X. 
IOpiHKOM IHTep, 20020 - C. 65rOllVlHa B080 nOHRTVle 6aHAbi VI OCHOBHble KpVlMVlHOnOrVlyeCKVle yepTbl 
6aHAVlTVl3Ma B YKpaVlHe 1/ HOBVlIiI KpVlMiHaflbHV1~ KOAeKC YKpa"r"Hw nVlTaHH~ 3aCTocy8aHH~ i BVlByeHHW 
MaTepo MilKHap. HaYK.-npaKT. KOHcj:J. [XapKiB] 25 - 26 lKOBT. 2001 p. I PeAKon.: CTawVlc B.B. (roIlOS. pe,o.) Ta 
iH. - Ko - X.: IOpiHKOM IHTep. 2002. - C. 215; PaAioHoB 1.1. KpVlMiHanbHa BiAnoBiAaIlbHicTb 3a 6aHAIHVl3M: 
ABTopecj:Jo AVlC ... K.IO.H.: 12.00.08 I HaL\ioHanbHVI~ YHiBepcVlTeT BHYTpiwHix cnpaB. - XapKiB, 20040 - C. 4. 
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MeTolO HamlCaHHJllIicl CTaTTi € 3'HCYBaHHJI IUiTaHH}lIlIOJlO BCTaHOBJleHHH !jJ0PM cniByqaCTi, B 

Me)!(aX HKllX MO)!(e iCHYBaTll 6aHJla, a TaKO)!( Bllp06neHHH npon03lllliH, HKi, Ha Hall1Y JlYMKY, 

CTBoplOBaTllMYTh JlOJlaTKOBi KpllMiHaJIhHO-npaBOBi MO)!(llllBOCTi MH 60POTh6ll3 6aHJlllTll3MOM. 

He06xiJlHO 3a3Ha'illTll, 1lI0 npOTHroM Jlec}lTllniTh B Teopii KPllMiHaJIhHOrO npaBa Ta cYJlOBiH 

npaKTlllli naHYBana n03UlIiH, 3rillHO 3 }lKOIO 6aHJla HBnH€ c06010 cniBY'IaCTh Y 3JIO'lUHi oc06nllBoro 

POJlY - 3nO'lllHHY opraHi3alliIO (3JIO'lllHHe cniBTOBapllCTBOf. 3 npllHHJlTT}lM HOBoro KpllMiHaJIhHOrO 

3aKOHOJlaBCTBa Ta 3aKpinneHHJlM Y HhOMY Bll3Ha'leHh nOHHTh !jJ0PM cniJIhHol3no'lllHHoi JliHnhHOCTi, 

3a3Ha'ieHi n03ulIii, HK BUJla€ThCH, He € 6e33anepe'lHUMU i norpe6YIOTh YTOqHeHh. 

Y CT. 28 '1UHHOrO KK YKpalHu 3aKpinneHo '1OTUpll !jJ0PMU B'IUHeHH}I 3JIO'lUHY Y cniBY'IacTi: 

rpynolO oci6 6e3 nonepeJlHhol 3MOBU, rpynolO oci6 3a nOnepeJlHhOIO 3MOBOIO, opraHi30BaHoIO 

rpynolO Ta 3JlO'IUHHOIO opraHiJalli€lO. Bupill1eHH}I nllTaHHH CTOCOBHO TOro, 110 HKOI 3 nepeni'leHUX 

!jJ0PM Hane)!(UTh 6aHJla, norpe6y€ nepll1 3a Bce BCTaHOBJIeHHH 03HaK, xapaKTepHUX JlnH lIhOrO 

yrpynoBaHHH. 3 lIhOrO npUBOJlY He06xiJlHO HaroJIOCUTU Ha TOMY, ll10 npeJlCTaBHllKu HaYKU 

KpuMiHaJIhHOro npaBa MUHYJIUX pOKiB, HKi 3aHManuch np06JIeMaMU 6aHJlUTll3MY, i CYJlOBa npaKTUKa 

OJlHi€1O 3 060B'H3KOBllX 03HaK 6aHllU Ha3uBaJIuli criHKiCTh3• AHaJIori'lHi MipKYBaHHH BUCnOBJIlOlOThCH 

TaKO)!( CY'IaCHUMU JlOCJliJlHUKaMu4• AHani3 CT. 28 KK, CBiJl'lUTh, 1lI0 03HaKa cTiHKOCTi BM3HaHa 

HeBiJl'€MHOIO JIUll1e JlnH opraHi30BaHol rpynu Ta 3no'luHHol opraHi3allii, 3aBJlj!KU qOMY 6aHJla, TaK 

6u MOBllTU, "Ha6nu)!(acrhcH" JlO BKaJaHJiX 3JIO'lUHHllX yrpynoBaHh. OKpiM lIhOro, 6aHJla, opraHiJoBaHa 

rpyna Ta 3JIO'lUHHa opraHi3auiH xapaKTepu3YIOThC}I npUTaMaHHUMu nMll1e 1M HKicHUMU 03HaKaMU -

CneuiaJIhHOIO Jl!I» KO)!(HOI 3 HaJBaHHX rpyn MeTOIO IX CTBOpeHHH, 060B'H3KOBOIO 036pO€HiCTIO 6aHJlH 

Ta HMBHiCTIO irpapxi'lHol crpYKTYPH MH 3JIO'lHHHOI opraHi3auil. 3Ba)!(alO'I1i Ha BHCnOBJIeHi y HaYKOBiH 

niTeparypi llYMKH 1lI0JlO cniBBmHOll1eHHJI HOpM 3aranhHOI i Oc06nHBOI 'laCTIm KK HK HOpM 3aranhHI1X 

i CneuiaJIhHHX Ta 3BepralO'IH yBary Ha BitlCYTHiCTh 3aKOHOJlaB'Ioro BH3Ha'leHHH nOHHTTH 6aHJlH, 1lI0, 

Ha Hall1 nOrnHJl, € Cyrr€BHM HeJloniKOM, MO)!(Ha CTBepJl)!(YBaTll, 1lI0 BOHa, OKpiM cneUll!jJi'lHllX. '1iTKO 

3aJHa'leHHX Y Mcn03lluil CT. 257 KK 03HaK - 036po€HOcTI Ta MeTH B'IHHeHHJI Hana}ly Ha niJlnpH€MCTBa, 

YCTaHOBll, opraHi3auii 'Ill Ha oKpeMllX oci6, - MO)!(e xapa.rcrepl13YBaTllCh TaKO)!( HMBHiCTIO irpapxiqHol 

CrpYKTYPH. TaKllM '111HOM, 3a 3aranhHllMll 03HaKaMH - cTiHKOCTi BHYTpill1Hix 3B'1I3Kis Mi)!( 

cniBY'IaCHHKaMll Ta i€papxi'lHicTIO n06YJlOBll, - 6aHJla MO)!(e HBJIHTll c06010 !jJOPMY Cni,'1hHOI 

3nO'lllHHOi Jli»JlhHOCri, HKa nepeJl6aqeHa 'I. 3 a60 'I. 4 CT. 28 KK YKpalHll. BllCnOBJleHe, OJlHaK, He Jla€ 

nOBHHX niJlCTaB 3anponOHYBaTll Bll3Ha'leHHH 6aHJlll. 13 3Micry 3raJlaHHX KpUMiHaJIhHO-npaBOBUX 

HOpM BUnnUBa€, 1lI0 3aKOHOJlaBeUh nOB'H3Y€ B1l3HaHHH TOro 'Ill iHll10ro yrpynoBaHHH opraHi30BaHOIO 

rpynolO '1U 3nOqUHHOIO opraHi3alli€1O y paJi, Konll MeTOIO yqaCHUKiB OCTaHHix € B'IllHeHH}I He 

OJlHOrO, a JleKinhKOX 3nO'lHHHllX aKTiB. Y 3B'H3KY i3 '1llM Y Teopil BllcnOBnlOIOThCH n03llllii" npo 

2 rpllwaeB n.III., Kpllrep rA CO;"laCT\.1e no COBeTCKOMY yronoBHOMY npaBY. - M.: rOClOpll3,QaT, 1959. - C. 
91; ,QbflKOB C.B., IIIrHaTbeB A.A., KapnywllH M.n. OTBeTcTBeHHocTb 3a rocYAapcTBeHHble npecTynneHllfl 
I 06U1. peA. \.1 BBeAeHlle n.lII. 5apKoBa. - M.: IOp\.1A. nllT., 1988. - C. 96; 5YP'laK <I>.r. CO;"laCT\.1e: COl.\llanbHble, 
KpllM\.1HOnOrl-l'leCK\.1e II npaBoBble npo6neMbi. - K.: BllU1a WK., 1986. - C. 129; MenbHllKoBa 10.5., YCTllHoBa 
T.il YronoBHafl OTBeTCTBeHHOCTb 3a 6aHAllT\.13M: MeTOAll'leCKOe noco6\.1e. - M., 1995. - C. 10. 
3 repl.\eH30H A.A., MeHbWar\.1H B.,Q. YronoBHoe npaBo. Oco6eHHafl 'laCTb. rOCYAapcTBeHHble npecrynneH\.1f1: 
Y'le6HllK I repl.\eH30H A.A., MeHbwarllH B.,Q., OWepOBll'l 5.C., nllOHTKOBCK\.1i'i A.A. - M.: lOp. 1113,Q-BO HKIO, 
1938. - C. 128; Kypc COBeTcKoro yronoBHoro npaBa. 4acTb oco6eHHaSl. T. 3. - n.: 1113,Q-BO. my -1973. - C. 
235; AHAPyciB r.B., 5aHT\.1WeB 0.<1>. BiAnoBiAanbHicTb 3a 3nO'l\.1HI-I npoT\.1 AeplKaB\.1 : HaB'lanbHlli'i noci6H\.1K AnSI 
cryAeHTiB IOP\.1A\.1'lHOrO cPaKYnbTeTy. - K.: PBL\ "K\.1"1BCbK\.1i'i YHiBepC\.1TeT", 1997 - C. 77; MenbHllKoBa 10.5., 
YCT\.1HOBa T.,Q. YronoBHafl OTBeTCTBeHHOCTb 3a 6aHA\.1Tll3M: MeTOAll'leCKOe noco6lle. - M., 1995. - C. 121 
4 ronllHa B.B. nOHflTlle 6aHAbl \.1 OCHOBHble Kp\.1MI-IHOnOr\.1'leCK\.1e 'lepTbl 6aHA\.1T\.13Ma B YKpa\.1He II HOB\.1i'i 
KpllMiHanbH\.1i'i KOAeKC YKpa"lHll: n\.1TaHHfI 3aCTocYBaHHfI i B\.1B'leHHfI: MaTep. MilKHap. HaYK.-npaKT. KOHcP. 
[XapKiB] 25 - 26 lKOBT. 2001 p. I PeAKon.: CTawllc B.B. (ronoB. peA.) Ta iH. - K. - X.: IOpiHKoM IHTep, 2002. 
C.213-216. 
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= cX.ue.A.bHUl1bICOeO iHcmumymy peeiOHa.A.bHOeO ynpa8.A.iHHSf. ma npa8a = 

060B'H3KOBicTh BH3HaHHH CKJIatlOBOIO 03HaKOIO cTiiiKOCTi 6aHtlH HaJIaIllTOBaHicTh 'il Y'IaCHHKiB Ha 

CniJIhHe B'IHHeHHH HHMH He OtlHOro, a tleKiJIhKOX HanatliB5• Ha HallI nOrJIHtl, tlOCTaTHix nltlCTaB tlJIH 

3a3Ha'leHHX BHCJIOBJIIOBaHh He iCHY€. CBi)l'leHHJlM UhOro MO)I(YTh 6YTH He nOOtlHHOKi rrpHKJIatlH 

CY,ll,OBOl npaKTllKH, KOJIll tleKiJIhKa oci6 opraHi30BYBaJIHCh Y 6aHtlY 3a)lJIH B'I~fHeHHH OtlHOro HanatlY· 

me O)llfH apI)'MeHT Ha KOP"CTh uiei' tlYMKH KpHCThCJI 6e3noCepetlHhO Y )llfcn03lluil CT. 257 KK YKpalHH, 

Jle '1iTKO ,ll,aIThCH BH3Ha'leHHlI MeTH opraHiJauii6aH)llf - B'IllHeHHlI Hana)ly Ha niJlnpMCMCTBa, YCTaHOBH, 

opraHi3auii '1H Ha OKpeMMX oci6. 3 OCTaHHhoro O,ll,H03Ha'iHO BMIIJIlfBaC, IUO 3ratlaHa 3J10'lMHHa rpyna 

MO)I(e CTBoplOBaTMCh i Jl,illI. O,ll,HOrO 3J10'lMHHOro nOCHraHHJI, 6e3 6Ytlh-HKMX 06Me)I(eHh. ITpoTMJle)I(He 

6a'leHHH aHaJIi30BaHoi np06JIeMM, HK BMtlaCThCH, rrpll3Betle tlO Heo6rpYHToBaHoro 3BY)I(eHHH 

3aCTOCYBaHHH CT. 257 KK Ta HeBHnpaBtlaHOi tleKpllMiHaJIi3auii Bcynepe'l Ha3BaHiii KpMMiHaJIhHO

npaBoBiii HOPMi tliHHh BHHHMX Y 6aH,ll,MTM3Mi oci6. 

HacrynHe, He MeHIlI np06JIeMHe i tlMCKyciiiHe nHTaHHH, 6e3 BHpiIlleHHJI HKOro HeMO)I(J1HBO 

tlaTM TO'IHe BM3Ha'leHHlI rroHJlTT}) 6aH)llf, CTOCYCThCH KiJIhKicHol Ii 03HaKH. HaMH B)I(e HaroJIOllIYBaJIOCh, 

IUO 6aHtli BJIaCTHBi 3araJIhHi HKicHi 03HaI<l1, npHTaMaHHi opraHi30BaHili rpyni Ta 3JIO'lllHHiii opraHi3auii. 

He rroBTOplOlO'IMCh, 3 UhOro npl.fBOJlY 3a3Ha'iMMO, IUO, tlO)l,ep)I(YIO'IHCh JIOriKI.f 3aKOHY, i KiJIhKicHa 

03HaKa - HaHBHicTh rphOX a60 6iJIhIlle oci6, KOTpa 3aKpinJIeHa y 'I. 3 Ta 'I. 4 CT. 28 KK i BM3HaHa 

060B'Jl3KOBOIO Jl,illI. BKa3aHMX yrpynoBaHh, - nOBHHHa Bi)l,noBi)laTM aHaJIori'lHiii 03Haui 6aH)llf. ITpOTe, 

Ha HaIllY tlyMKy, BKa3aHa HOBH3Ha He cnpHHC nOBHOIO MipOIO nOCHJIeHHIO, a HaBnaKH, Be)l,e tlO 

rrOCJIa6JIeHHlI KPHMiHaJIhHO-npaBOBoi60pOTh6M 3 TaKUM cycniJIhHO He6e3ne'lHHM nOCHfaHHHM, HK 

6aHtlHTH3M. 3 UhOro npUBOtlY norpi6Ho 3fa)laTH, IUO KPHMiHaJIhHHii KOtleKC 1960 POKY, CYtlOBa 

npaKTHKa6 Ta nepeBa)I(Ha 6iJIhIlliCTh tlOCJIi)lHHKiB BH3HaBaJIH tlOCTaTHiM )lJIH BM3HaHHH rpynH oci6 

6aHtlOIO npH HaJlBHOCTi y i-i CKJIa)li )lBOX cy6'CKTiB7. TaKi TBepJl)I(eHHH UiJIk"OM BitlnOBi)l,alOTh JIoriui i 

BHMoraM '1HHHOro KK. 5lK J)I(e 3a3Ha'laJIOCh, 6aHtla HBJIHC c06010 <i>OPMY CniJIhHoi' 3JIO'lHHHOi 

tliHJIhHOCTi. )l,alO'IM 3araJIhHe BM3Ha'leHHH nOHHTTH cniBY'IaCTi, CT. 26 KK nporoJIOwyc, IUO HelO 

BI.f3HaCThCH YMHCHa, CniJIhHa Y'IaCTh )l,eKiJIhKOX cy6'cKTiB 3JIO'lHHY y B'IMHeHHi YMMCHoro 3JIO'lMHy. 

13 3a3Ha'ieHOrO BMrrJIMBaC, IUO <i>aKT CniJIhHOrO B'IMHeHW! 3JIO'll.fHY nepetl6a'lac HaHBHlcTh 

IUoHaiiMeHllle ,ll,BOX oci6. CrriJIhHicTh ,ll,OCHraCThCH npM HaHBHocTi MiHiMYM ,ll,BOX oci6, KOTpi 3a 

B3aCMHOIO tlOMOBJIeHicTIO Ta C,ll,HHOIO MeTOIO B'IMHHIOTh Ti '1M iHIlIi cycniJIhHO He6e3ne'lHi ,ll,iHHHH, 

BH3HaHi 3aKOHOM 3JIO'lMHOM. TOMY, Ha HaIllY ,ll,YMKY, BM3HaHHH KiJIhKiCHOi 03HaKH 6aHtlH - rpM i 

6iJIhllIe OC06H - He C UiJIKOM BHnpaB)l,aHMM. BpaxOBylO'Ill BUIUeBMKJIa)leHe Ta 3Ba)I(aIQ'IM Ha ni)lBuIUeHY 

cycniJIhHY He6e3neKY 6aH,ll,MTM3MY, OnMpalO'II.fCh Ha KOHKpeTHi npHKJIa)lH CY)lOBOi' npaKTMKll, 

BB3)I(a€MO 3a ,ll,OUiJIhHe Ha 3aKOHO,ll,aB'IOMY piBHi BM3HaTM KiJlhKiCHOIO 03HaKOIO 6aH,ll,M - Y'laCTh y Hiii 

tlBOX Cy5'€KTiB. ITi)lCYMOBYIO'IM HaBe,ll,eHe, 3 MeTOIO OtlH03Ha'iHoro P03YMiHHH nOHHTTH 6aHtlM 

npauiBHMKaMM CJIi)l'lUX Ta CY)lOBHX opraHiB, npaBMJIhHoi' KBaJIi<i>iKauii' )liii '1JIeHiB 6aH)l, BBa)I(aCMO 3a 

5 AH,QpyciB r.B., 6aHTI-IWeB O.C!>. Bi,QnOBi,QanbHicTb 3a 3nOYI-IHI-I npOTI-I ,QeplKaBI-I : HaByaIlbHI-I~ noci6HI-IK ,QIlR 
cry,QeHTiB IOPI-I,QIo1YHOrO cpaKynbTeTY. - K.: PBl\ "KI-I'iBCbKI-I~ YHiBepCI-ITeT", 1997 - C. 77; MeIlbHIo1KoBa 10.6., 
YCTIo1HOBa T.A. YronOBHaR OTBeTCTBeHHOCTb 3a 6aH,QIo1TIo13M: MeTO,QIo1YeCKOe noco6lo1e. - M., 1995. - C. 12; 
HayKoBo-npaKTI-IYHIo1~ KOMeHTap ,QO Kpl-IMiHanbHoro KO,QeKcy YKpa'iHIo1: Y 2-x 4. / 3a 3aranbHOIO pe,QaKlIi€1O 
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,nouiJ1hHe nOflOBHI1IH CI. 257 KK YKpalHH flPI1MiIKOIO TaKOrO 3MIC1)': 'Tli,n 6aH,n01O CJ1i,n P03YMiIH 

nonepe,nHho opraHi30BaHe 3 MeTOIO BqHHeHHH Hafla,QY (Hafla;JiB) Ha ni,nnpH€MCTBa, YCTaHOBll, 

opraHi3auij qH Ha oKper.mx oci6 cTIHKe 06'€,nHaHHH ;JBOX a60 6iJ1hWe oCI6 - opraHi30BaHa rpyna a60 

3J10qHHHa opraHi3auiH, - npHHaHMHi O,nHHH i3 Y4acHHKiB HKOI e 036poeHHM i WI 06CTaBl1Ha 

YCBi,nOMJlIOE:ThCH iHWI1MI1 j-j yqaCHI1KaMH, HKi P03YMiIOTh, lUO 36po.ll MOiKe 6ym BHKOpHCTaHa [Jill 

'lac Hana}liB. i BOHll caMi rOToBi i"i 3acTocYBaTH". 

[OBOplPU1 npo B;JOCKOHaJ1eHHH KpHMiHaJIhHO-npaBoBoI HOPMH, HKOIO nepe,n6aqelia 

Bi,nIlOBiAaJIhHicTh 3a 6aH,D,I1TH3M, nOTJli6Ho MaTH Ha YBa3i lUe ,D,eKiJIhKa CYTTeBI1X acneKTiB. TaK, 

BpaXOBYlOqH n0J10)f(eHHH AHcn03lluii' CT. 257 KK YKpaIHH, BUHHOIO Y BqUHeHHI lihoro 3JlO'IHHY 

BH3HaCThC.II oco6a, Kcrrpa BqHHUJla xoqa 6 O;JHe 13 rphOX cycniJlhHO Hc6e3ne4Hl1X AiHHh, a caMe: 

opraHi3YBaJJa 6aH,D,y, B3HJIa y HiH yqaCTh 'Ill B4I1HH.T13 Y i"i CKJ13.[{i Hana,D, Ha ni,D,npU€MCTBa, YCTaHOBH, 

opraHl3auii' a60 Ha OIq)CMHX ocl6. OT)f(e, 6aH}lI1II13M BBa)f(a€ThC.II 3aKiHqeHl1M 3J10qI1HOM 3 MOMeHTy 

B41lHeHH.II cy6'€KTOM 6Y,D,h-HKI1X 3 nepeJli4eHHX AiH, He3aJ1e)f(HO BiA TOro, 'Ill ,D,OC.IIfJll1 Y4aCHHKH 

6aH,D,H CniJlhHOI MeTl1, T06TO € 3JIO'IHHOM 3 IaK 3BaHHM cpopMaJ1bHHM CKJlaAOM. Ee3YMOBHO, 

3a3Ha4eHI1H lllllXI,n CBI.l\4I1Ib IIpO HaMaraHHH 3aKOHO.l\3BU.\I MaKCHMaJIhHO 3an06iITli cycniJlbHO 

He6e3ne'lHiH JlUulbHOcTI 6aHilH Ha pi3HHX CTa,nUrx. Pa30M 3 111M, 3HaJli3 nO[Jl.II,UiB HayKlf KpHMiHaJJbHOro 

npaBa Ta cY;\OBoi' npaKTHKH, nOJlO)f(eHh 4HHHOro KK YKpalHH .!.lac niJIClaBH CTBep):l)f(YBaTI1 npo 

MO)f(J1HBicTb i He06xiJlHicTb 3aKOHo,naB40ro nOCHJ1eHHH npeBeHIHBHOI.l\il KpHMiHaJIbHO-npaBoBo'j 

HOpMH npo Bi.l\[lOBinaJ1bHICTb 3a 6aHAHTH3M. AHaJ1i3 ncpwHx itBOX qJOPM Uboro 3JlO'IHHy, 6a4eHH.II 

3a3Ha<IeHHX lIp06J1eM Ieopino i npaKTHKOIO CBiA'IlfTh, luO I10H.IITTJlMH "opraHi3auiH" Ia "Y4aCTb" Y 

6aHJli OXOnJIlOlOTbCH pi3HOMaHiIHi 3a CBO€IO CYTTIO ):IiI, Korpi Y cYKynHOCli CKJla,nalOTb IX 3Micl. 

30KpcMa, ni,D, opraHi3aui€1O 6aHitH P03YMilOlbCJI Aii' no 06'€,nHaHHIO oci6 WIH B4l1HeHH.II Hana.l\iB Ha 

rpoMa.l\JlH a60 Ha ni,nnpH€MCTBa, YCTaHoBII, opraHi3auil. OCTaHHi MO)f(YTh nomlTam y P0'3p06JleHHi 

IIJlaHiB 3J10'IHHHOI AiJlJ1bHOcTI a60 B4HHeHHlI KOHKPCTHOro 3JI04HHY, 3araJIhHl1X npaBHJl nOBeJliHKH, Y 

P03IIOlUJ1i pOJ1eH, Y nOWyKy MOiKJ1I1BOCTeH .l\JI.II npHKpUTTJl JliHJlhHOCTi .11K CB01MII CIIIIaMM, IaK i 3a 

)10110MOrOIO CIOPOHHix oci6, Y cpiHaHCOBOMY :la6e31Ie4eHHi 3J104HHHOl ,ni.llJ1bHOCli TOLU08. 3 
Hase,neHoro BI1 IlJIllBac, ll.(0 flepc,nYMOSOIO CTBOpeHHJl 6aH)1H C nOJlBa OCOOI1 (rpynl1 oci6), lIKa BIfKOHYC 

POJlh OpraH13aTOpa, TOOIO 1ai1Ma€TbCH niJlwYKaHH.IIM CIllBY4aCHHKlB, BlHHaLJae OCHOBHi Hanp.llMKI1 

niJlllbHOCli oaHim i 1.,n., 10610 KJlI040BOl OC0611, 3YCllJlJ15lMI1 JlKOI YIBOPIO€TbClI 036pocHa rpyna Cl 

MeTOlO B'IIlHeHW! Harra;IiB. BHB4eHHJlKpHMiHaJJbHlfX cnpas CTDCOSHO ,nmJlhHOCTi 6aH):I, KOTpi AilUHI Y 

pi3HHX pcrioHax YKpa'iHH, nOKa3aJIO, 1Il0 He3Ba)f(a10411 H3 BCTaHOBJleHHH KpHMiHaJIblJoi 

B!):InOB!):I<lJlhHOCTi 3a caM qlaJ(J' IX opraHi3auil, KpHMiHaJJbHi CIIpaBI! 3a BKa33HHMI1 cpaKTaMI1 MaH)f(C He 

nopymYIOThClI B CHJ1Y npHXOBaHOCli Ta KOHcnipaTHBHOCTi )1iJlJlbHOCTi opraHi3aTopiB. Y IOH )f(e 'lac 

cynoBa rrpaKTUKa CBi,nqHTb npo BHml,L{KI1, KOJlI1 OC06H, luO YTBOPUJlI1 6aH,ny, B Ilo,nanbWOMY BIIHUUlII 

'3 Ti 4llCHis i He 6paJJH yqacTi Y peani3auil Ti HaMipiB. 

Y 3B'H3KY 3 HaBe,neHI1M, 3BaiKalO4lf Ha rri,nBHlUCHY cycniJ1bHY He6e3neKY itJlH cycniJlbCTBa i 

OKPCMHX oci6 caMoro JIl1we iCHYBaHHJI o36pOCHOi' rpynlf oci6, KOTpi nOnCpeJIHbO 06'C.l\HaJJlfCb 

3anJlH CniJ1hHOrO B4lfHeHHJI HanaAiB Ha Illll11PH€MCTBa Ta rpOMaAAH, BBa)f(a€MO 3a He06xiJlHe 

nepeJl6aqHTH y CI. 257 KK YKpai'HH MOiK;IIlBiclh 3BiJlbHeHHJI Bi):l Kpl1MiHaJIbHOI Bi,nnoBinamHocTi 

oci6, 4H1MII .uillMI1 6YJII! cTBopeHi 3ra,naHi yrpynoBaHH.II. 1BIl4ai1HO 3a CYBOPO 06Me)f(eHHX YMOB. 

OCTaHHiMH, lIK BllilaCTbCJl, MO)f(YTb 6YTI1: a) .l\06POBiJlbHI1H Bl1xiJI opraHi3aIopa 6aH):I11 3 LJHCJla Ti 
4JIeHiB; 6) BYIlHCHH.II opraHiJaIOpOM niH no Jle30praHi3aui'i 6aHilH; s) )106POBiJ1bHe nOBi,noMlleHHlI 

B npo Cyp,OBy npal(H1KY B cnpaBax npo 6aH,QI1H13M: nOCTaHOBCl nneHYMY BepxoBHoro CYP.Y YKpa'lHI1 NQ 9 
Bip. 07.07.95 p. II 36ipH~K nOCTaHOB nneHYMY BepxoBHoro CYM YKpaIHV1 y Kpl1MiHanbHI1X cnpasax. - X. 
O,QicceCi, 2003. - n.3 

http:07.07.95
http:BYIlHCHH.II
http:yrpynoBaHH.II
http:B4l1HeHH.II
http:6a4eHH.II
http:B41lHeHH.II
http:BBa)f(a�ThC.II
http:BH3HaCThC.II
http:oKper.mx
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= cXMe..tbHU/ibIC020 iHcmumymy pe2ioHa..tbH020 ynpa6..tiHH.Sl ma npa6a = 

rrpaBooxopOHHllM OpraHaM npo iCHYBaHHH 6aHnll; r) BllJIY'IeHHH 'Ill CnpllHHHH BllJIY'IeHHIO 36poi' B 

Y'IaCHliKiB 6aHnH; n) CnpllHHHH P03KPHTTIO 3JIO'IllHHOI niHJIhHOCTi lIO opraHi3auii' 6aHnll; e) 
HeB'IHHeHHH 6aHnoIO 6ynh-HKoro 3nO'IHHY HK no, TaK i rricnH Blixony opraHi3aTopa 3 Hel. 
3arrponOHOBaHe pillleHHH, Ha Halll norml)l, nonaTKOBO cnpllHTHMe 3an06iraHHIO He JIHllle niHnhHocTi 
6aHn, aJIe H peaJIi3auil OCHOBHOI MeTlllX Y'JaCHliKiB - B'IllHeHHH HananiB Ha ninnpllcMcTBa, YCTaHoBli 

opraHi3auii' 'Ill Ha oKpeMlix oci6. 
MmK.JIliBiCTh 3BmhHeHHH Bin KpHMiHaJIhHOi' BinnoBinaJIhHOCTi 3a 6aH.L\HTH3M, HK BH.l\afThCH, CJIin 

3aCTOCYBarn H no iHlllllX Y'1aCHHKiB 6aH.L\. AHaJIi3 nOrJIH,lIiB HaYKlI KpHMiHaJIhHOro npaBa i npllK.JIa,lIiB 
cynoBOi' npaKTHKlI nOKa3YC, mo nOHHTTHM "Y'IaCTh" Y 6aHni OXOnJIlOlOThCH lllllpOKe KOJIO cycniJIhHO 

He6e3rre'1HllX niHHh, no HKllX, OKpiM 6e3nocepenHhOro B'IllHeHHH Hana,lliB Ha ninnpllcMCTBa, YCTaHOBH, 
opraHi3auil 'IH Ha 0KpeMlix oci6, Hane)f(aTh TaKO)f( nil, B'IHHeHi B iHTepecax 6aHnll, HarrpaBJIeHi Ha 

rrinroToBKY no HananiB, nin60py 06'CKTiB MaH6YTHix nOCHraHh, ninlllYKaHHH 36pOI, HanaHHH 
rpaHcnopTY a60 3a6e3ne'leHHH YMOB iCHYBaHHH caMoi'6aHnH, T06TO ti>iHaHCYBaHHH 6aHnll, rrin6ip 
cniBY'IaCHHKiB, nepeXOBYBaHHH '1neHiB 6aHnH, 36pOI (fi peMOHT, BHrOTOBneHHH '1H nOlllYK), 36YT 
npe.L\MeTiB, 3n06yrnx 3JI0'lllHHHM lllJIHXOM, TOmO. TaKHM '1HHOM, nil oKpeMllx cniByqacHllKiB MO~h 
He MiCTHTll B c06i 03HaK 6ynh-HKOro caMocTiHHoro 3JI0'1HHHOrO niHHHH a60 HeCTll Ha6araTO MeHlllY 
cycniJIhHY He6e3neKY, Hi)f( 036pOfHi HananH, Korpi nepeB3)f(HO B'IHHIOIOThCH HaH6mhlll aKTHBHllMll 
'1JIeHaMll6aHn. 3 MeTOIO nOCHneHHH KPllMiHaJIhHO-npaBoBol npOTllnil6aHnllTll3MY, TaK 6H MOBHTH, 

"i3 cepenllHll", BBa)f(aCMO 3a nOUiJIhHe nonOBHllTll CT. 257 KK YKpai'Hll oKpeMolO '1aCTllHOIO TaKoro 

3Micry: "3BiJIhHHfThCH Bin KpHMiHaJIhHOi' BinnOBinaJIhHOCTi Y'IaCHliK 6aHnll, HKHH He 6paB Y'IacTi y 

B'IllHeHlIX 6aHnolO Hananax, n06pOBmhHO BlIHlllOB 3 i-i 'lJIeHiB Ta nOBinoMlIB npo ue npaBooxopOHHHM 

opraHaM i aKTHBHO cnpHHB p031qmTTIO 3nO'lHHHOlniHJIhHOCTi 6aHnH". 

AHaJIi3YIO'Ill nOHHTTH 6aH.L\ll Ta yqaCTi B Hili, HaMH BinMi'1aJIOCh, mo 3a3Ha'leHoMY yrpynoBaHHIO 

npHTaMaHHi cTiHKicTh BHyrpilllHix 3B'H3KiB Mi)f( cniBY'laCHHKaMll, 1I0neKOJIll HaHBHicTh CKJIanHOI 

icpapxi'IHOI CrpyKTypH, HaJIalllTOBaHicTh Horo 'lJIeHiB y 6araThox BHnanKax Ha HeOnHopa30Be 

B'IHHeHHH 3JIO'lHHiB. Y CBOIO '1epry, Y'lacTh y 6aHni MO)f(e 3HaxOnHTll cBili rrpoHB y npHxoBYBaHHi 

3JIO'lHHHoi'niH.1]hHocTi 6aHnH, HanaHHi ti>iHaHcoBoi' nOnOMOrH, 36pOI Ta iHlllllX aHaJIori'lHllX niHx. 

Bllme3a3Ha'leHe Ta MaTepiaJIH KOHKpeTHHX npHKJla,lliB cynoBO! npaKTllKH y cnpaBax npo 6aHnllTll3M, 

cBin'laTh, mo '1JIeHaMll Ha3BaHllX 3JIO'lllHHllX rpyn peTenhHo nJIaHYCThcH KO)f(eH Hana.u. BHHHHMH 

BHB'IaIOThCH pe)f(HM p060TH 06'cKTiB Mali6YTHix nocHraHh, 3BH'IKH Ta cnoci6 )f(HTTH nOTepniJIHX, a 

TaKO)f( B)f(HBalOThCH iHWi 3axo.uH, cnpHMoBaHi Ha 6iJIhlll eti>eKTHBHY Ta 6e3ne'IHY peaJIi3auilO HlIMll 

KiHueBoi' MeTll. BinTaK 3J10'IllHUi 3aJIY'IaIOTh no y'!acTi B 6aHni oci6, KOTpi 3a CBOIM CJIY)f(60BllM 

CTaHOBHmeM BOJIonilOTh pi3Horo pony BinOMOCTHMH mono 06' CKTiB MaH6YTHix Hana.niB, onepaTHBHolO 

iHti>opMauiclO TOmO. TaKHM 'lHHOM, KOJIO oci6, HKi C "63)f(aHllMll" 'lJIeHaMH 6aHn, c .uOCHTh lllHpOKllM. 

YMOBHO oCTaHHix MO)f(Ha nonmllTH Ha neKinhKa rpyn. ,[1,0 neplllol HaJIe)f(aTh npauiBHHKH ninnpllcMCTB, 

YCTaHOB, opraHi3auiH, 06paHllx Y'lacHHKaMll3ra,llaHHX 3nO'!HHHHX yrpynoBaHh 06' CKTOM nOCHraHHH. 

JJ,pyry rpyny CTaHOBJIHTh OC06ll, Korpi 06iHMalOTh KepiBHi nocanH y KOMepuiHHHX cTpYKTYpax i 

3.L\iHCHlOlOTh MaTepiaJIhHO-TexHi'!He Ta ti>iHaHcoBe 3a6e3ne'leHHH niHnhHOCTi 6aH,L\. JJ,0 rperhOl KaTeropii' 

oci6, y cnpllHHHi HKllX 3auiKaBJIeHi Y'laCHllKH 6aHnHTchKHX yrpynoBaHh, BXO.L\HTh cniBp06iTHllKH 

npaBooxopOHHllX opraHiB. 3Ba)f(alO'lll Ha Te, mo 6aHnllTll3M C 3JIO'lHHOM i3 ti>OPMaJIhHHM CK.JIa,lIOM 

i BinnoBinHo no'!. 5 CT. 12 KK YKpalHll BH3HaHllii OC06JIllBO TH)f(KllM nOCHraHHHM, a .uil oci6, HarrpaBJleHi 

Ha opraHi3auilO, npHxoBYBaHHH 3JlO'!HHHO'j niHJIhHocTi 6aHnH, i"i ti>iHaHcYBaHHH, 3ri,uHO 3 'I. 3 CT. 28 KK 
xapaKTepll3YIOTh opraHi3aTopa opraHi30BaHoi' I'pyrm '1H 3JIO'!UHHOI opraHi3auii', BpaxoBylO'!ll, mo 

B'lHHeHHH 6aHnuTH3MY y 6YJlh-HKiH HOro ti>0pMi CJIY)f(60BOK) oc0601O 3 BllKOPUCTaHHHM CBom 
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CJI}')K60BOro CTaHOBHma CyrrCBO ni,LIBHmyc cycniJIbHY He6e3neKy UbOrO 3JIO'lHHY, BBaIKaCMO 3a 

,LIOUllbHe ,LIOnOBHHTH CT. 257 KK YKpalHH KBaJIi<piKyIO'IOIO 03HaKOlO "opraHi3auiJi 036poCHOi 6aH,LIH 

3 MeTOIO Hana,LIiB Ha ni,LInpHCMCTBa, YCTaHOBH, opraHi3auii '11'1 Ha OKpeMHX oci6, a TaKOIK Y'laCTb y 

TaKiw 6aH,LIi a60 y B'IHHIOBaHOMY HelO Hana,LIi CJI}')K60BOIO oco6olO 3 BHKopHCTaHHJlM CBoro 

CJIYIK6oBoro CTaHOBHma", JlKa 6 BCTaHOBJIIOBaJIa 6iJlblli cysope nOKapaHHJI 3a nepeJli'leHi cycnllbHo 

He6e3ne'lHi ,LIilIHHJI. 

3 ypaxYBaHHJlM BHmeBHKJIa,LIeHOrO, MOIKHa 3po6HTH BHCHOBOK, mo He3BaIKalO'IH Ha BarOMHW 

BHeCOK Teopii KPHMiHaJIbHOro npaBa y p03po6KY np06JleM 6aH,LIHTH3MY, Bce IK TaKH MalOTb Micue 

6araTo cnipHHx i OCTaTO'lHO He BHpilIIeHHX nHTaHb CTOCOBHO P03YMiHHJI nOHJlTTJI 6aH.L\H, ii OCHOBHHX 

03HaK, mo y CBOIO 'Iepry CTBOPIOC rpy,LIHomi y npaB03aCTOCOB'IiW,LIiJlJIbHOCTi. 3anponOHOBaHi 3MiHH 

Ta ,LIOnOBHeHHJI ,LIO CT. 257 KK YKpaiHH, Ha Haili nOrJIJI,LI, cnpHJlTHMyTb YHHKHeHHIO nOMHJIOK npH 

KBaJIi<piKauiw,LIiw 'UleHiB 6aH,LIHTCbKHX yrpynoBaHb Ta nOCHJleHHIO KpHMiHaJIbHO-npaBoBoi npoTH.L\ii' 

3ra,LIaHHM 3JlO'lHHHHM nOCJlraHHJlM, Korpi JlBJlJlIOTb co6olO o,LIHi 3 HaWHe6e3ne'lHilIIHX npoJiBiB 

opraHi30BaHoi' 3JlO'lHHHOCTi HaCHJlbHHUbKOro cnpJlMYBaHHJI. 

CmammJl peKOMeHlJ06aHa 00 opy"y KapeopOlO KPWlfiH(L1bHOZO npa6a ma npollecy 

XMe.nbHUllbKOZO iHcmumymy peziOHMbHOZO ynpa6,1iHHJI ma npa6a 


(npomOKOJ/ M 2 6iiJ 8 6epeCllJ/ 2004 pOKY) 



