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TIPE):{MET ,n:OKA3YBAHHSI TIPH OfiPAHHI 3AIIOfiDKHoro 3AXO,n:Y 
TPHMAHHSI m.n; BAPTOIO 

AXryaJIhHiCTh mlTaHlUI ll\01l0 oc06nHBoCTell npellMeTa IlOKa3YBaHHJI "PH 06paHHi 3an06iIKHoro 

3axoilY TpHMaHHJI nill BaPTOt{) 3YMOB.lJeHa cneuHCpiKOIO rpYHKuil, JlKY BHKOHYC CYll Y llaHill cTaDii 

KPHMiHaJlhHOro CYIlO'fHHCTBa, i He1l0CTaTHbOIO HOro 1l0cJli,:tIKeHicTIO Y BiT'flf3HJlHill KpHMiHaJlhHO­

npouecyanhHiii Hayui. 

Me--rot{) ,:taHo'i CTaTTi c cnp06a npoaHani3YBanf i lloCJli..1HTH ¢YHKUilO cy..1Y npH BllpiweHH i 

3a3Ha'feHOrO nHTaHHJI.. 

lJ,JI npOOJJervta JaB)!QH 3HaXOlll1)1aCJI B ueH'rpi ysarn 6araThOX HaYKoBuiB-npouecyaniCTiB I. Pa30M 

i3 THM 3aJTHlllHJJHCJI HeBHpiweHHMH nHTaHHJI CTOCOBHO cncUH¢iKH npe1lMeTa IlOKa3YBaHHJI lIpH 

06paHHi 3an06iIKHoro 3aXOllY rpHMaHHJI. nill BapTOIO, CyYneHJlllOBe}leHOCTi 06CTaBHH, nOB' Jl.3aHI1X i3 

npaBOMipHiCTIO 06paHHJI Uhoro 3ano6iIKHOfO 3aX01W, i 1l0Ka3iB, JlKHMH 06rpYHTOBYfThCJI 

BHKOPHCT3HHJlrpHMaHHJI ni,'! naPTolO 51K 'lan06iIKHoro 3axolly. 

I1illCTaBH 06paHHJI 3ano6iIKHoro 3axollY y BHfJH!lli TpHMaHHR nill BaPTolO, Ha Haw nOlJ1J1.}l, 

MO)!(YTh 6YTH YMOBHO KJJaCH<piKOBaHi Ha MaTepiaJlhHO-npaBOBi, KpHMiHallhHO-npouecyaJlhHi H 
CpaKTll'fHi. P03fJUlHeMO IX. 

MaTepiaJIhHO-npaBOBi ui,:tcraBU: a) rpHMaHHJI. nill BapTOt{) JlK 3anooiIKHl1HJaxin 3aCTOCOBYfThCJI 

ll\01l0 oci6, JlKi nill03plOIOThCJI 'fU 06BHHYBa'fYIOThC5I y B'IHHeHHi 3nO'HlHY, 3a JlKHH KK YKpalHlI 

ncpellOa'fCHO nOKapaHHJI y BI1r:TJ5Illi n030mmeHHJI BOJli nOHa.Qrpl1 POKH; 6) y BHHJlTKOBHX B,ma;lK3X 

ueM 3arJ06i)!(HHM 3axin MO)!(e 6ym 3aCTOCOBaHO M)10 TUX oci6, RKi nin03plolOTbCn. (06BHHYBa'fYlOTbCR) 

y B'IHHeHHi 3nO'fHHy, 3a 51KHH nepe1l6a'feHO rrOKapaHHR y BHr;l5IlIt n036asneHHlI Boni Ha CTPOK He 

6iJlbwerpboxpOKin(Cf.lcT 155KI1K), 
Kpl1MiHanhHO-lipouecya;lbHi ni}lCTaBH: a) oc06a, ll\01l0 51KOl BHpiwYCThCJI l1IfTaHW! upo 

3aCTocysaHH5I3all06ilKHoro 3axOilY 'rpl1MaHlUI uin BapTOIO, f10BllHHa MaTH CTa1yC a60 ni)l03pIOBaHoro, 

aoo 06BHHYBa'feHoro (CT. 1652 KTIK); 6) o6craBlHm, 51Ki cBi;~l!aTh, ll\0 ni;103plOB<UIHM (06BHHYBa'leHHti) 

HaMaraTI1MeTbCJI YXHJII1THCJI. Bi;l Cni)lCTBa H CYllY 'Ill Bi,:t BliKOHaHH5I npOl\ecyanhHHx piweHh, 

nepeWKOJl)!(aTH BCTaHOBneHHIO iCTHHH y cnpaBi a60 rrpo1l0BIKYBaTll 3Jl0'IHHHY lliJlJlhHiCTh (CT. 148 KJ1K). 
<t>aKTlI'lHi niilCTaBH -- ue cYKynHicTh 1l0Ka3is, ll\0 cBiil'laTh: a) npo Te, lilO ocooa B'fHHlIJla 

3J10'HlH, 3a Jl.KHH 1aKOHOM nepeil6a'feHO r1OlmpaHIlJl. y BHfJlR)li n036aBJleHH5I Boni H3 CrpOK nOHa.il TpH 

pOKH. Y BHlUITKOBHX BI1f1aLlKaX uei! 3ano6i)!(HHH 3axin MOIKe 6yrH 3aCTOCOBaHO y cnpasax npo 3JIO'lHHH, 

3:.1 51Ki 3aKOHOM nepe.Q6a'feHO nOKapaHW! y BHrJl5I.ili f1036aBJlCHHJI BOJJi Ha CTPOK He 6iJlbllle TphOX 

pOKiB; 6) npo He06xillHicTb 06paHHJI )lO ni,1l03plOBaHoro (06BHHYBal leHofo) 3an06iIKHoro 33XO)IY 

30noTapes Br, KonOKonos H.A. Anrop,HM apeCTa: HaycL-npaKT. noco6~e. - KYPCK: n~1L.\eH3IMl rYVlnn 
«KYPCK», 2002, - 31 c,; na3apesa B. Cy.oe6Ha5l snaCTb \.1 ee pean~3a4\.1S1 6 yrono6HOM np04ecce. - CaMapa: 
CaMapcK. YH-T, 1999. - 136 C.; . Man5lpeHKO BT, nV1mm4V1K n.n. Me)l(i Cy.oosoro KOHTpomo 3a AO.oep)l(aHHS1M 
npaB i c6060.o nlO.o\.1H\.1 s cTaAi"I nonepeAHboro p03cni,qYBaHH5l Kplo1MiHanbHo'i cnpaslo1 /I npaBo YKpa·iH\.1. ­
2001. - NQ 4. - C. 40 - 44. MillleHKo C.M., COnOTK\.1f; CA B35ln5l ni,q BapTY Ta npO.oOS)f(eHH5l CTPOKis 
Tp\.1MaHH5l ni.o sapTolO Ha cTa,qi5lx ,qi3HaHHl1 i AOcy,qosoro cni.ocTBa II BicH\.1K BepxoBHoro Cy.oy YKpa'iH\.1. ­
2003. - NQ 5 (39). - C. 43 - 48; nV1n\.1n4YK nn 06paHHS1 Cy.oOM 3ano6i)f(Horo 3axo.oy YB\.1rn5l.oi Tp\.1MaHH5l ni,q 
sapTolO s cTa.oi'i ,qOcy,qoBoro p03cni1lYBaHH5l Kp\.1MiHanbHo"i cnpas\.1 II BicH\.1K BepxoBHoro Cy,qy YKpaIH\.1 ­
2001. - NQ 6 (28). - C 44 - 49; TPYH06 I.1l. TpYHosa nx Mepbl npece4eHWl B yronoBHoM npol\ecce. - C­
n6.: IOp~.Q. L\eHTp npecc, 2003. - 356 c. 
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=BICI1nK==============216 = cXMe..tbHU/ibKOZO iltcmumymy peZiOlta..tbltOZO ynpa6..tiltH.Sl ma npa6a = 

1'pHMaHHJl !lin BapTOIO. ne .nOKa3H TOro. lliO iHllii (MeHlli cYBopi) 3an06DKHi :!aXO)lH MO)I(YTb He 

3a6e3nC'1HTH SHKOHaHHJl l!in03plOsaHHM (06sHHysa'1el! liM) npouecyaJlbHHX OOOS' Jl'lKiB, lliO 

llHIUlHBalOTb i3 '-l. 2 CT. 148 KnK, i llora HllJre)I(Hol oOBe;liHKH. 

ITpeLL\1er .iloK(1)'BaHlliI I1pH oopamll '3aOOOiA<HOrO 3axo;ry 'rpHMaHlliI !lin BapTolO -- ue CYKYOHicTb 

06cTaBHH, YCTaHOBJIeHWI JlKHX Heo6xi.nHO lWJl BHHeCeHHJl 3aKOHHo'i H 06rpYHToBaHoi' nOCTaHOBH 

cY,'l.L\i npo 3aCTOCYBaHHJl )10 OCOOII Uboro 3ano6i)I(Horo 3axo.ny. BiH CKJla,11afTbCJl '3 06CTaBHH, LUO 

ni,llJIJlralOTb 060B'Jl3KOBOMY .nOKmYBaHHIO, i <iJaKYJIbTaTHBHHX 06CTaBHH. 

)10 npe,11Ml'Ta llOKmYSalIlliI npH oopaHHi TpJlMaHEJl nin sapTOfO JlK 3anooi)I(HOrO 3aX0,11Y BXOilJlTb: 

1) naHi opo 3JIO'1HH, Y B'-lHHeHHi JlKOrO nin03plOfTbCJl (06BllHysa'-lYfTbCJl) oc06a, HOro 

KpllMiHaJIbHO-npasosa KBaJli<iJiKalliJl, MOTHSH, lliJJi. Mar Gym ;rOKa3aHO, lliO oc06a, lliOil,O JlKOI 

p03nIJl.IlafTbCli nHTaHHJl npo 06paHHJl 3anooilKHoro 3aXOIIY 1'pHMaHHJl nill BapmlO, ni.Ll03plOlOTbCli 

(0611HHysa'1YrTbcli) Y B'1HBeHHi 1J10'1HHY, 3a JlKHH KK YKpai'HH llepenOa'1eHO IlOKapaHHJl Y BHmJl.Lli 

n030allJleHHJl BOcli nOHa.Ll 1'p1l POKIL Y BHHJlTKOBHX Blma1.\Kax uell 3aIIooilKHHH 3aXi,u MOlKe OYTH 

3aCTocosaHO Y cnpasax npo 3:10'11lHH, 3a JlKl 3aKOHOM nepen6a'leHo floKapaHlliI Y BHmJl:li n036aBJIeHHJl 

BOJJi Ha C1'pOK He GiJJbll1e 'rpbOX pOKiB. 3ri1.\HO 3 n. 3 fIOCTaHOBH TIJleHYMY BepxoBHoro CYtlY YKpa'iHH 

Bi.n25 KBiTHJl2003p, N~ 4 "ITpo Opal\."THKY 3acrocYBaHHJl cY,11al>lH 3ano6j)j(Horo 3aXOJIY Y Bl1mui B3JlTTJl 

rIin Bapry Ta np0,110BlKeHHJI C1}10KiB 1'pHMaHHJl lIin Bap'TOIO Ha CTa:JiJIx lli3HaHHJl i t\OCYJIOllOro CJli,nCTBa" 

TaKHMH C Blma,lKI1, KOJll1 Ha lJl,ilCTaBi HaJlBHIfX Y crrpaBi <jJ:lKTlI'1HHX i..\aHHX 3 neBHOIO Bipon;rHicTIO 

MO)J<Ha C1Bep;~)J(YBam, LUO iHllli 3allooilKHi 3aXO,iU1 He 3a6e3ne'1aTb HaJlelKHOlliOBeJIiHKH nin03plOHaHOI '0, 

06BHHYB:l1.JeHOrO, Ue MOlKJIliBO, HanpHKna}.l, KOmi oc06a He Mac nocTiifHOro MicUJI npO)I(llllaHH)!, 

3JIOBA<HBaC CHHI)THHI>m HallWIMH aoo BA<lmar uapKOTH'1Hi 3acooll, npOJIOBlKyc BIUlHJlTIl 3,l0'1HHH, 

ni]npuMYC couiaJIbHi 3B 'Jl1KH HeraTHBHOI'O xapaKTepy, llopYll1HJla YMOBH 3anooiA<Horo 3aXO.i.lY, He 

IIOB'Jl3UHOra 3 11036aBJ1eHHJlM BOiii, pUliiwe YXHJIJlJIaClI Bin c'lincma, cYJIY a60 BHKOH3HHJI CY1l0BHX 

pilIleHb, aoo KOJIH ocooy ni,ll03pK)SaHOIlJ B3arani He BCTaHOBJ1eHO. BHWITKOBiCTb /l3HOro BlIna)111.), Mac 

6YTH 06rpYHTOBaHa Y nO,11aJ!l!i OpO 06paHHJI 3a1lOoi)KHOro 3aXOJIY i B OOCTaHOBi cy~wY, B6a'Ia€TbClI, 

lI10 HaBeJleHlIH nepecliK "mIHJlTmSHX" BHna.nKis He r BH'-lepUHHM. Y KO)I(Jlii1 KOHKpemii.! cHryauii OlnUHHJl 

IIpO Horo BHlUlTKOBiCTb BHPilllYC opraH ili'3HaHlI51, cm;\'1HII, npoK)'pop a60 cY,l Ca\IOCTJilHO, Si1XOilJl'1ll 

3 M3'repiaJIiB KpHMiHaJlbHOI cnpaBH ii OC06H niJI03plOBaHOI'O (06BHHYBa'1eHoro); 

2) ;JaHi IlpO oe06y, 11\0,110 5lKoi' OOllpaCTbC51 3alI06iA<Hl!li 3axi,'! Tp!lMaHHlI oin BapTolO. 

J.(oCJliJJ,A<YIOTbCJl o6cTasHHH, JlKi BiglIOBigHO 110 CT, 150 KITK MalOTb oym BpaxoBaHi npl1 oopaHHi 

3all06i)I(Horo 3JXOgY: SiK ni;l03pKlsaHol0 (06B~1HYBaCleHOI'o), CTaB 3;:(OPOlJ' 51, ciMeHllc fi MaTepiaJlbHC 

CTaHOBHLUe, BIIg JIiJlJJbHOCTi, Micue npOlKI1BaHH51. 3'JlCOBYIOTbOI gUHi lIpO 110oepe.nHi Cy.nHMOCTi, 

couiaJlbHi 3B'W3KH oc0611. fi CXIHbHOCli ('1H BnnIBaC HapKOTHKl1. <IJIKOnUbHi HanoY TOlliO), CBoci6 

A<HTTlI, lIOBeJIiHKY ni,11 'IaC OpOBaJIlKeHHlI B uili a60 iHll1ii.! KPIIMiHaJIbHili cnpaBi ('1H He YXHJIJl:laCJl 

paHiwe oc06a sin CJli;.lcTBa, cyny a60 BllKOHaHH51 CYW.lBHX pillleHb, 'HI He B'IHHIOSal1a '3JI0'1I1IlH BpOTH 

npaBO CY.I1.llJl), 

Ui Bi)lol\IOCTi spaxoBvloTbOI I1pH oopaHHl ~1O ni2103plOB<IHOIU (oOmtHYBcI'ICHoro) 3aooollKHoro 

3axo;:(y 1'pHMaHHJI I1i,11 Bap'TolO, aJJe He r 060B' JI3KOBI1MH IlJIJI HOro 3aCTOCYBaHHJI.lL1JI npasoMipHOro 

06paHH51 ,110 lIiJI03pfUBaHoro (06BHHYBa1IeHoro) 3a1Ha'1eHOrO 3ano6iiKHOIO 3aXO."lY Heo6xiwlO 

BCTaHOBHHI CYKYlIHiCTb 06CTaBHH, Ilepe116a'1eHHX CT. 148 KnK i CT. 150 KTIK. 
3) 06cTaBIlHH, fIOB'JI1aHi 3 06paHH51M 3ano6ilKHoro 3ax01.\y Tpl1MaHHH nill BapTOlo. 3ri,1110 3 ri.3 

BHLUe'lranaHOi OOCTaHOBH B311TrJl lIig BapTy f Haii6iJ1bll1 CyBOpHM 3an06ilKHHM 3axo.noM, y 3B' Jl3Ky 3 

, npo npaKTVlKY 3aCTOCYBaHH~ CYl1aMt.1 3ano6ilKHoro 3axo.l1Y y Bt.1rll~.I1i B3~TT~ ni.l1 BapTY Ta np0.l10BlKeHH~ 
CTPOKiB Tpv1MaHH51 ni.l1 BapTofO Ha CTaAi51X l1i3HaHHR i AOCYAOBOro ClliI1CTBa: nOcraHoBa nlleHYMY BepxoBHoro 
CYAY YKpaiHf1 Bi.l1 25,04,03 p, NQ 4 II BicHf1K BepxoBHoro CYI1Y YKpa'IHf1. - 2003. - NQ 3, - C. 7, 
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'HIM BiH 06npaf'TbCH JIHWe 3a HallBHOCTi ninCTaB BBa)J(3n!, IUO iHWi (MeHW cYBopi) 3an06i)J(Hi 33XO,'HL 

nepenoa'leHi CT. 149 KnK, MO)J(yrb He 3a6e3ne'IHHI BIiKOHaHHlI ni.L(0'3pIOBaHHM, 06BHHYS3'1eHH:\1 

npouecyaJlbHHX OOOB' lI3KiB, mo BHnnHBalOTb i3 'I.2 CT. 148 KI1K, i fioID Hane)J(HOI nOBe.lliHKH, 

Tpe6a M3TH H3 YB33i, mo B311TTlI nin BaJYry Ha CTani)!x Jli3HaHHlI i nocY.LloBoro CJliJlCTB:l 

3acTOcoBYCTbClI JHlllle y BHna,uKY, KOJlH oc06a ni,LI03plOflbCli (OOBI-lHYBa'IYCTbCJI) Y B'IHHeHHi 3nO'IHHY, 

3a HKHH '3aKOHOM nepeJl63'leHO nOKapaHHlI Y BH,LIi n0363HJleHHlI BOJli i KOJlH C ,LIOCTaTHi niacTaHH 

BBa)J(aTH, mo oco6a MO)J(e YXHJlHTHCJI Bia CJli,LICTBa H cYJlY, Bin BHKOllaHHJI npouecyanbHHx piweHh 

a60 nepeWKO,LI)J(aTH BCTaHOBJleHHIO iCTHHH Y cnpaBi '1H nponoB)J(YBaTH 'lJlO'IHHHy ,aill}lbHICTb. 

5IK cnpaBe.!(nHBo 3a3H3'laC JI,K. TpYHOBa, KaTeropill "BBa)J(am" B .!(aHiH KOHKpeTHiH HOPMi 

HenOpe'IHa, OCKiJlbKH BOHa Mac cy6'eKTHBHHH xapaKTep, .no MOMeHTY npHHHJlTTli piWeHHl!: npo 

06paHHJl3an06i)J(Horo 3axony B3HTTJlni,LI BapTy nOBHHHa 6ym BCTaHOBJlella CYKynHicTb 06CTaBHH, 

lIKi cHi.!('IaTb npo HeHane)J(HY nOBe,ll.iHKY B [[poueci p03cni.!(YBaHH)!3. 

TIPH OUiHUi .!(OCTaTHOCTi niJlCTaB ,LIn)! 06paHHJI 3a3Ha'ieHoro 3an06iiKHoro 3aXOilY Heo6xi,LIHO 

BHXOnHHI 3 TOro, H3CKiJlbKH BOHH BaI'OMi, mo6 BBa)J(aTH, IIlO nill03plOBaHHH (06BHHYBa'IeHHH) MO)Ke 

nepeWKOll)J(aTH XOllY CJlillCTBa. 3 Hawo'i TO'IKH 30py, TaKi 3H3HH)! CJll,'l'loro e BiporinHHMII, 60 H3 

nOCTOBtPHOMY piBHi He~lm!OlHBO Cnp0rH03YBaTH nOBe,ll.iHKY OC06H, mono l!:KO'i 06HpaEThCli uei1 

3alI06ilKHH?i 3axin. 

Y flpoueci aHaJli3Y nOaaHb cJlia'IIIX i nOCTaHOB CY.LliH BlHIBJleHO, mo y CBOIX pirueHHlIx npo 

3aCTOCYBaHHH 3ano6ilKHoro 3axO,ll.y TpHMaHHlI I1ill B3PTOIO BOHII BKa3YlOTb nI-!Ille Ha Te, UJO 

nia03plOBaHHH (06HIlHYBa'IeHHH) MO)J(e YXHJlHTHCli Bin cJlillCTBa 'Ill cy,'ly, a60 rrepewKOll)J(aTH XOJIY 

cniilCTBa, OnHaK y 6i.m)WOCTi BHIIallKiB y UllX ;10KYMeHTax He BKa3YCTbClI, lIKi caMe Lli'j rri,ll.03plOBaHoro 

(06BHHYBaQeHoro) MO)J(yrh 6ym ouiHeHi lIK llepelllKOnlKalO'Ii npOBan)J(CHHIO y Cllpan!, bC3 T:lKO't' 

KOHl\lleTH3aui'i piweHHJI B6a'IaCTbCJI HenpaBoMipHHM, 

BHCHOBOK npo MOlKJlHBicTb HemulelKHo'i lloBeniHKH OC06H, mOilO RKOI npHHMaCThcH pimeHHH 

npo OOpaHHJI 3ano6i)J(Horo 3aX0::1Y TpHMaHHH !lin BapTolO Mac 6a3YBamClI Ha 01'PHMaHllx y xo~1i 

p03cJli,ll.YBaHHlI JlOKa3aX, EiJlbllle Toro, llOK3'3H nOBHHHi npJlMO BKa3YBaTI1 H3 MO)J(mmy Ht'HaJle)J(HY 

nOBeniHKY uic'i OCOGIl, TaK, BHCHOBOK npo Te, mo nirllHplOB3HlIH (OOBllHYBa'ICHHH) CXOBaCTbC51 Hi;[ 

CJlinCTSa ~i cpy, MOlKe 6Y1'H 06rpYHTOHaHHH TaKHMl! 06CTaBIlHaMH, JlK Bi.ucYTHiCTb flOCTii1Horo 

MiClJ.lIllpolKHHaflHlI, nocTiiiHO'i POOOTH, POllUHH, Ha5!BllicTb KOJllllllllbO'j CYllHMOCTi, nOKa3aHHH cBl111<i8 

npo nOjji6Hi H3MipH lIiLlO'lpEOBaHOro (06BHHYBa'ICllorol TOIllO, 

TlillCTaBH ,]JllI 06paHHlI P03rJIHtlYBaHoro '3arlO6ilKHoro 3axollY y 3B'1I3KY 3i cnp06aMH 

nepelllhD.Ll\HH BCT<lHOanCHHIO iCTHHH Y cnpaBi BUHHKaKHh TO)li. KOJllI ni.::ro3p1OBaHHH (06BHHYBa'lC!I!1?i) 

B'IHHH( .LIil, mo nCpeWKOJlJKalOTh YCTaHOBJleHHIO oocraBHH, mo niJlJlllralOTb JlOKa3YBaHHIO !iO 

KplIMiHanbHiH cnpaBi: 3HHWYC 3Hapll,ll.nll i cni;m 3JlO'IHHY, YMOBJIJle cKcflepTiB naTH 3aBiLloMo 

HenpaBtlHBi BHCHOBKH, nepeIllKOnlKac BCTaHOBneHHIO xapaKTepy H p03Mlpy 3anO,ll.11lHoro HOro ,ll.i)!MH 

MaTepianhHoro 30HTKY, norpo)J(ye cBiJlKaM, l!oTepniJlHM, 3anJlKYc IX TOI.l\O, 

TIorp03a CTaHOBHTb c06010 BHpalKcHllii CJIOBaMH, nHCbMOBO, neBHHMH JliJlMH 'Iii B iHllIHH 

cHocio HaMip 3anoniJlTH CPi3H'IHY, MaTepiaJlhHY, iHWY WKOLlY KOHKpeTHiH oc06i a60 cycnillbHHM 

iH'repecaM. TIpaKTH'IHO Ba)!(JIHBHMH e TaKi O'lHaKH norp03H -lIK i-j HaJlBHicTh i peaJlbHiCTh, HaHBHicTb 

norp03H 03Ha'lac, mo BOHa iCHye B 06'CKTHBHiH L1iiicHOCTi, a He (lIac!lillKOM yllBIi OC0611, PeanbHicn, 

norpo'H! - ue 1;JawicTh oc06u nepeKoHaTH iHIllHX y MOjj(J1l!BOCTi i"i 3JliHCHeHHlI, TIPH UbOMY Mac 

6yrH BCTaHOfl!fCHO, Y5lKHX JUJlX BHlIBnllEThC)! I101'P03a: HanpllK.lail, 5!K!lIO B 3aCTOCYBaHHi <Pi311 11Horo 

3 TPYHOB3 1l.K. Co6mOAeHI-1e I-1HTepeCOB rpa)f(,QaH npl-1 Ilpl-1MeHeH1-11-1 Mep yronoBHO-np0l.\eccyanbHoro 
npeCeyeH~'51 /1 npaBO 1-1 110IlI-1H1Ka. - 2002. - NQ 8. - C 75 



=SICI1nK==============218 = cX..ue..c.bHUlibKOZO iHcmumymy peZiOHa..c.bHOZO ynpa8..c.iHHSl ma npa8a = 

BmmBY, TO BHHOCHTbCH nOCTaHOBa rrpo OXOPOHY cBinKa (rrOTepniJIoro). Ane BOHa MO)Ke BHpa)KaTHCH 

B HaMipi p03rOJIOWeHHjJ Bi,uOMOCTeM rrpo OCTaHHbOrO, mO MO)Ke CrrpHqHHHTH HeraTHBHi HacJIi,uKH 

,uJIH HbOro. 3 Haworo rrOfJIH,uy, rroTPi6HO ,uorrHTaTH oci6, HKHM norpO)KYIOTb. YCTaHOBJIeHHH TaKHX 

06cTaBHH cBi,uqHTb rrpo He06xi,uHicTb 3acTOcYBaHHH ,uo rri,u03plOBaHoro (06B~fHYBaqeHoro) 

3an06i)KHoro 3axO,uy TPHMaHHH rrin BapTolO. 

TIpo HaMip rri,u03pIOBaHoro (06BI1HYBaqeHoro) npo,uoB)KYBaTH 3JIOqHHHY ,uiHJIbHicTb a60 

YXHJIHTHCH Bi,u BHKOHaHHH BHPOKY MO)KHa cy,uHTH, npHMipoM, Ha rri,ucTaBi xapaKTepy BqHHeHOro 

HHM 3JIOqHHy4. 

TIocTaHoBa TIJIeHYMY BepxoBHoro Cy,uy YKpai'HH Bi,u16 KBiTHH 2004p., N!! 5 "TIpo rrpaKTHKY 

3aCTOCYBaHHH cy,uaMH YKpai'HH 3aKOHo,uaBCTBa y cnpaBax rrpo 3JIOqHHH HenOBHOJIiTHix" y n. 3 

3a3Haqae, mo ,uo 06paHHH 3arr06i)KHoro 3axo,uy y BHTJIH,ui TPHMaHHH rri,u BaPTOIO HerrOBHOJIiTHbOMY 

TPe6a ninxo,uHTI1 OC06JIHBO BHBa)KeHO. TIPI1UbOMY CJIin BpaxoBYBaTH, mo BinnoBi,uHO,uO CT. 434 KIIK 

TaKHM 3an06i)KHHM 3axi,u MO)Ke 3aCTOCYBaTHCH JIHWe y BI1HjJTKOBHX BHna,llKaX, KOJIH ue 3YMOBJIeHO 

TH)KKicTIO 3JIOqHHY, y BqHHeHHi HKOro 06BI1HYBaqycrbcH HerrOBHOJIiTHiM, B rropH,uKY i 3a HaMBHOCTi 

rrincTaB, Ta rrepe,u6aqeHHX CTaITHMH 148, 150, 155 KTIK, a TaKO)K HKmO e rri,uCTaBH BBa)KaTl1, mo MeHW 

cYBopi 3arr06i)KHi 3axo,u11 MO)KYTb He 3a6e3rreqHTH BI1KOHaHHH 06BI1HYBaqeHHM, rri,ucy,uHHM 

rrpouecyaJIbHHX 0608'H3KiB, mo BHrrJIHBalOTb i3 '1.2 CT. 148 KTIK, i MOro HaJIe)KHoi' rroBe,uiHKH5• 

Ha BHHHTKOBicTb UbOro 3arr06i)KHoro 3axo,uy rrpH 3acTOcYBaHHi MOro mo,uo HerrOBHOJliTHix 

npaBonopYIllHHKiB 3BepHeHo yBary i B 6araTbox Mi)KHapo,uHHx ,u0KYMeHTax: Y CT. 37 KOHBeHl.{ii' npo 

npaBa ,uiTeM; y CT. 13 MiHiMaJIbHHX CTaH,llaPTHHx rrpaBHll, lIKi CTOCYlOTbCH BinrrpaBJIeHHH rrpaBocy.LJ.lVl 

mo,uo HerrOBHOJIlTHlX. 

TIepe,u6aqHBUlH B 3aKoHi, mo B31IITH rrin Bapry HK 3arr06wHI1M 3axin CTOCOBHO HenOBHOJIiTHboro, 

lIKI1H B'lHHHB 3J10qHH, MOlKe BlKHBaTHCH J1l1we y BHHjJTKOBHX BHrra,uKax, 3aKOHo,uaBeUb qiTKO IX He 

BH3HaqI1B. BHXOWlqH 3 peKOMeH.llauiH yqeHl1X, Bl1HjJTKOBI1MH MOlKHa BBalKaTH TaKi 06CTaBHHH: 

HerrOBHOJ1iTHiM y MHHYJ10MY Bql1HHB 3J10ql1H; BiH rrpl1TlIraBCH qH 3BiJ1bHHBCH Bi.ll KPHMiHaJIbHOi' 

Bi.llrrOBi.llaJIbHOCTi; OC06HCTicTb HerrOBHOJIiTHbOro rrpaBorropYWHHKa rroTPe6ye MOro i30)lHUii' Bi.ll 

cycrriJ1bCTBa (BiH He HaBqaETbCH, He rrpaUlOf, 3Haxo,uHTbCjJ Ha 06J1iKY B MiJ1iuil, BqHHHf 

npaBorropyweHHH Tomo); Ll.OCTOBipHO BCTaHOBJIeHO, mo BiH rrepeWKOLf.)Kae BCTaHOBJIeHHIO iCTl1HI1, 

nopywyc YMOBI1, nepeLl.6aqeHi 06paHHM mo.110 Hboro 3arr06ilKHl1M 3aXOLl.OM, TOm06• 

TIpl1HMalOqH piweHHlI 3 UbOro rrHTaHHH, CYLI. Mae Ll.OCJ1i.nHTH 06CTaBl1HH, HKi BinnOBiLI,HO Ll.0 CT. 150 

KTIK BpaxOBYlOTbCH npH 06paHHi 3an06wHoro 3axO.llY: CTaH 3L1.0POB 'H HenOBHOJ1iTHboro, HOro ciMeMHe 

M MaTepiaJlbHe CTaHOBHme, CTOCyHKH 3 6aTbKaMH, Ll.ieBicTb iCHYIO'lOro KOH1pOJ11O 3a HOro 1I0BeLl.iHKOIO, 

BH,u.lli5!J1bHOCTi, Micue rrpOlKl1BaHHH, .llaHi npo norrepe.llHi CYLl.l1MOCTi, COUiaJIbHi 3B' H3KI1, CXHllbHOCTi, 

crroci6 lKIIITH, nOBe.lliHKY rri,u 'lac npOBa,lllKeHHH B UiH a60 iHwiH KpHMiHaJIbHiM cnpaBi, HaHBHicTb 

<paKTOpiB, 06CTaBHH 'III BH3HaHHH HHM MOPaJIbHHX UiHHOCTeM, HKi .ll03BOJIHIOTb npOfH03YBaTII MOro 

nOBe,uiHKY. 3a3HaqeHe MOlKHa 3'HCYBaTH lllJIHXOM onHTYBaHHH 6aTbKiB, OniKYHiB, niKJIYBaJIbHHKiB, 

npeLl.CTaBHIIKiB a,llMiHicTPauii' 3a MicueM p060TH '111 HaBqaHHH HenOBHOJ1iTHbOro TOmO. 

3 OfJIlILl.Y Ha BHmeHaBe,lleHe MOlKeMO 3a3HaqHTH, mo, no-nepwe, npH 3acTocYBaHHi ,ll0 

HenOBHOJIiTHboro B3HTTlI ni,ll Bapry 060B'H3KOBO nOBl1HHa BpaXOBYBaTHCH He J1HWe THlKKiCTb 3J10qHHY, 

4 ,/:\aHbWI-1Ha fl.iI1. B036Y>KAeHl-1e yronoBHoro Aena 1-1 npeABapl-1TenbHOe paccneAoBaHl1e B yronoBHoM 

npOl.~ecce POCCI1I1. - M.: 3K3aMeH, 2003. - C. 127. 

5 npo npaKTI1Ky 3aCTOCYBaHHll CYAaMI1 YKpa'lHI1 3aKOHO.QaBCTBa y cnpaBax npo 3nO"lI1HI1 HenOBHoniTHix: 

nOCTaHOBa nneHYMY BepxoBHoro CY.Qy YKpa'lHI1 Bi.Q 16.04.2004 p. N25 /I BicHIo1K BepxoBHoro CYAY YKpa'lHI1. 

- 2004. - N2 5. - C. 5. 

6 KapneHKO M.O. Oco6nl1BOCTi npOBa,Q>KeHHll B cnpaBax npo 3nO"lI1HI1 HenOBHoniTHix: ,/:\I1C.... KaHA. IOpl1.Q. 

HaYK: 12.00.09. - XapKiB, 2004. - C. 89. 
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a H OC06JHIBOCTi HOro OC06HCTOCTi, npH UbOMY OCTaHHi nOBHHHi p03rml,llaTHCR He OKpeMO, a B 

CYKYnHOCTi; nO-,llpyre, TPHMaHHR ni,ll BapTOlO MO){(e 6ym 3aCTOCOBaHO 1l.\0,llO HenOBHoniTHboro 

milile Y BHna,llKllX, KOnH npH3Ha'IeHHjj iHlllHX 3axo,lliB npHMYCY He MO){(e rapaH1:YBaTH, 1l.\0 BiH 3'RBHThCR 

B opraHH p03cni.uYBaHHR a60 cy.u, He nepelllKo.u){(aTHMe BCTaHoaneHHlO iCTHHH Y KpHMiHanbHiH 

cnpaBi i He npo.uOB){(YBaTHMe 3JIO'IHHHY .uiR]lbHicTb. Ue CTOCYeTbCR TaKO){( BHlIa.uKiB, KOJIH 

3acTOcyaaHHjj iHlllOro 3an06i){(Horo 3axo.uy He 3a6e3ne'IHTb BHKOHaHHR npouecyanbHHx pillleHb. 

IIPH BHHeceHHi pillleHHjj npo 06paHHR.u0 OC06H 3an06i){(Horo 3axo.uy y BHrM.ui TPHMaHHR ni,ll 

BaPTOlO B Cy.uOBOMY 3aci.uaHHi MalOTb 6YTH .uocni.[(){(eHi 06CTaBHHH, 1l.\0 MalOTb cyTTfBe 3Ha'IeHHR 

.llJlR BHHeceHHR 3aKoHHol H 06rpYHToBaHol nOCTaHOBH: npOl.\ecyanbHe CTaHOBHll.\e OC06H, Il.\o.uo 

RKOl nopYlileHO no.uaHHjj npo 06paHHjj 3an06~oro 3axO.uy; xapaKTep i cryniHb cycninbHol He6e3neKH 

3JIO'IHHY, y B'IHHeHHi RKOro BOHa ni.u03plOfTbCR (06BHHYBa'IYfTbCR); 'IH nepe.u6a'IeHO 3a B'IHHeHHH 

OC060lO 3nO'IHH nOKapaHHR y BHrml.lli n036aBJIeHHR Boni; HaRBHicTb .uoKa3iB, IliO BCTaHOBnlOlOTb 

06CTaBHHH, RKi .ualOTb ni.uCTaBH BBa){(aTH, 1l.\0 oc06a, 3anHlllalO'IHCb Ha Boni, nepelllKO)J.){(aTHMe 

BCTaHOBJIeHHlO iCTHHH no cnpaBi, YXHMTHMeTbCR Bi.[( cni.[(CTBa H cy.uy a60 BHKOHaHHjj npOl.\ecyanbHHx 

pillleHb 'IH npo.uOB){(YBaTHMe 3JIO'IHHHY .uiRnbHicTb; xapaKTepHCTHKa OC06H ni.u03plOBaHoro 

(06BHHYBa'IeHoro) - HaRBHicTb cy.uHMOCTeH, cryniHb HOro couianbHOl a.uamauii", 3,ll0POB'R, 

YTPHMaHHR HenOBHOniTHix .uiTeH TOIl.\O, a TaKO){( ,llOBO.llH cropiH, BHCJlOBJIeHi B XO,lli CYLlOBOro 3aciL{aHIDI. 

BH3Ha'IHBlllH npe.uMeT LlOCJli.1.\)KeHlUl, IIneHYM BepxoBHoro CYLlY YKpalHH y nOCTaHOBi BiL{25 KBiTHR 

2003 p. N2 4 "IIpo npaKTHKY 3acTOcYBaHHR Cy.uaMH 3ano6i){(Horo 3axo.uy y BHmMi B3RTU niL{ Bapry 

Ta npo'[lOB){(eHHR cTPoKiB TPHMaHHR niLl BaPTQlO Ha CTalliRx Lli3HaHHR i LlOCYLlOBOro cni.ucTBa" 

O,L(HOqaCHO P03'RCHHB, IUO npH P03DlJ1.Lli no.uaHIDI npo B3JrITJI niL{ BaPTY CYLlM He BnpaBi .uoCJli,[!){(YBaTH 

1l.0Ka3H, .uaBaTH 1M OUiHKY, B iHlllHH cnoci6 nepeBipUH .uOBe.ueHicTb BHHH nia03plOBaHoro 

(06BHHYBa'IeHoro), p03mRLlaTH H BHpililYBaTH Ti nHTaHHR, RKi nOBHHeH BHpililYBaTH CYA niA '-laC 

P03rJUl.!ly KpHMiHanbHOI cnpaBH no cyri7• 

B6a'IafTbCR He3p03YMiJIHM, RKHM 'IHHOM CYA MO){(e npHHHRTH pillleHHR npo 06paHHR 

3a3Ha'ieHoro 3an06i){(Horo 3aXOAY, RKIl.\O BiH He 3Haf, 'IH LlOCTaTHiH AnR UbOro 06CM ,llOKa3iB? 5IK CYA 

MO){(e BHpilllHTH ue IIHTaHHR, He OUiHlOlO'IH MaTepiaJIH cnpaBH, noaaHi Cni,ll'IHM ? Y UbOMY 3B'R3KY 

MO){(Ha noro,llHTHCR 3 n03Huino IIpaKTH'IHHX npauiBHHKiB, RKi BBa){(alOTb, 1U0 CY,llH nOBHHHi MaTH 

MO){(nHBicTb aaBaTH 1l0nepeaHlO Ol.\iHKY ,llOKa3aM, 1l0,llaHHM ,ll0 CY,lly .UJIR BHpillleHHR nHTaHHR npo 

06paHHR 3ano6i){(HOrO 3aXO,lly TPHMaHHR ni,ll BapTOlO, B TiH 'IaCTHHi, B RKiH He06xiL{Ho BneBHHTHCR y 

,llOCTaTHOCTi ,llaHHX, IUO cBi,ll'IaTb npo HaRBHicTb caMol nO,llil 3JIO'IHHY H MO){(JlHBY npH'IeTHicTb LlO 

UbOro ,lliRHHR ni,ll03plOBaHoro (06BHHYBaQeHoro). 

AHani'l nHTaHb, BHKJIa,lleHHX y CTaTTi, a03BOJUIf ,lliHTH BHCHOBKY, Il.\O,llJIjj npHHIDITDI npaBOMipHoro 

pillleHHlI npo 3acTocYBaHHR ,llO OC06H TPHMaHHR ni,ll BapTolO RK 3ano6i){(HOrO 3axoay He06xiaHO 

.uocniL{HHf BCIO CYKYfIHiCTb 06cTaBHH, 1U0 CKJIa,llalOTb npe,llMeT ,llOKa3YBaHHR. 

CmammJl peKOJlleHiJo6aHa iJo iJpYKY KacjJeiJpO/o KPUMiHClJ7bHOi?O npolfecy 
HalfioHaJlbHoi' IOPUiJlI'lHoi" aKaiJeMii' YKpaiHu LlteHi HpOC,1Q6a MyiJpoi?o 

(npomoKOo7 Ng 12 6iiJ 1 .~lInHJI 2004 pm.)!) 

7 npo npaKT.,KY 3aCTOCYBaHHl'I CYAaM., 3ano6ilKHoro 3axoAY Y B.,rnl'lAi B3l'1TTl'I niA BapTY Ta npOAOBlKeHHl'I 
CTPOKiB Tpl1MaHHl'I niA BapTOIO Ha CTaAil'lx Ai3HaHHl'I i AOCYAOBoro cniACTBa: nOcTaHoBa. nneHYMY BepXOBHoro 
CYAY YKpa·iH., aiA 25.04.03p., Ne 4 /I BicH.,K BepxoBHoro CYAY YKpa'iH.,. - 2003. - N2 3. - C.B. 
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