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IIOTEPIIIJU:lH SIK CYE'€KT 

KPI1MIHAJIhHO-IIPOII.ECY AJIhHOrO ,IlOKA3YBAHHSI 


KOHCTHTYuiH YKpalHI1 nporoJ]owyc, ll(O J]lO~I1Ha, fi )l(I1TTH i 3~OpOB'H, '1eCTb i riZIHICTb, 

He,UoTOpKaHHicTb i 6e3IIeKa BII3HalOTbCH B YKpalHi HaHBHlUOlO COUiaJIbHOIO UiHHicTIO. YTBepZI)I(eHHH 

H 3a6e3IIeqeHHH IIpaB i CB06o~ J11011HHII c rOJIOBHI1M 060B'H3KOM llep)l(aBI1 (CT. 3 KOHCTHTYuil). )];IH 

KPIIMiHaJIbHO-IIpouecyaJ1bHoro 3aKOHo~aBcrBa ue 03Ha'laC, lUO BOHO !\lac 6yul 30piCHTOBaHe Ha 

MO)!(J1I1BicTb 3~iHcHeHHH yqacHHKaMH CY.LlO'lHHl'TBa IIpouecyaJIbHI1X npaB ni.Ll'lac 110m Bi.LlnpaBJleHHH. 

rIpaBa Ta CB060.LlH mO)lHHH i rpOlvlaZIHHHHa 33XIIlltalOTbCli cynoM (CT. 55 KOHCTllryui·i). 

B YMOBax npoBelleHHH cyqacHol CYJ10BO-npaBoBol pe<p0pMH B YKpalHi H y 3B' H3KY 3 npIlHH5ITTHM 

HOBOro KplI:-'liHaJlbHO-llpOl\ecyaJlbHoro KOlleKCY Oc06!Il!BOI aKi'yaJlbHOCTi Ha6YBalOTb IIHTaHHH 

p03IIIHpeHHH npaB i 1MiUHeHHH npaBoBoro CT3ryCY Ilocrpa)!()r,uw'i OC0611, B,UOCKOHaJIeHHlI MexaHi3MY 

pea'li3aui'i lIOTeplliJJHMH CROIX npaB, CTBopellHH rapaHTifl rrpaR mOlll1HH B KPHMiHaJIbHOMY CY,UOIUIHCTBi. 

I3 Uboro RlIfInHBae, lUO KpIIMiHaJ1bHO-npouecyaJ1bHe 3aKOHO~(aBCmO Mac 3a6e3ne1 lHTH He TiclbKIl 

,l.\OTpHM<lHHH rrpaB f1ClTepninoro Ha Bi)lIIIKO'uYBaHHH MaTepiaJlb!lOII! KOMlleHcauilO MOPaJIbHOIWKOilH, 

a i Horo aKillBHicTh Hill 'lac ,l.\OcY)lOBOrO H cy,UoBoro CJi;ICma 110 BCTaHOBJ1eHHlO 06cTaBHH, ll\O 

BXO.lVlTh Y npe)lMeT ,UoKa3YBaHHH B KpHMIHanbHil1 CIIpaBI. 

OC06J1HBOCTi npouecyaJIbHoro nOJlO)f(eHH51 nOTepniJloro B KpHMiHanbHoMY CY,l.\O'lHHCTBi 6ymi 

npc.QMeToM )lOCJ1i)l)l(eHH5I C.A. Arrb6epTa, B.11. £O)l('(Ba, I.M. raJlhIIepiHa, M.l. romoBcbKoro, 

K.<D. fyueHKo, B.A. ,[l,y6piBHoro, JI.ll,. KOKopeBa, O.rI. KY'IHHcbKOl, B.3. JIYKaWeBl1qa, 

M.M. MixeCHKa, 5l.0. MOTOBi]JoBKepa, B.T. Hopa. 1.1. rIOTep~i, B.H. CaBiHoBa, 8.M. CaBl1l.1bKOrO, 

M.e. CTpOrOBH'Ia, B.C. illat(piHa, B.€. IOpLleHKo Ta iHIIIHX B'IeHI1X. Ane MaH)f(e Bci p060HI 6yJIl1 

BI1KOHaHi me 110 npl1HHlITT5I KOHCTHTyuil YKpaIHH, pamrf!iKaHii' HH1KH Mi)!{Hapot(HHX ,l.\oroBopiB y 

raJ1Y3i IIp::m JlKJiHIHH fa ;10 BHeceHHlI 3MiH Y KrIK YKpa·iHH. 

Bi,,(JU1Kl'!H HafIe)f(He 1HaLJ.YU-\OCTi B)I(e npOBet(eHlIx HaYKOBl1x }(OCJli.u)l(eHh, He06xillHO BCC )!{ 

Bl13Hanl, ll\O npOO.lleMa Y;(OCKOHaJleHHH Y'l3CTi nOTepniJlol 0 (HOro npel\CTaBHHKa) B 1\0Ka3YBaHHi 

lUe 110BlIOlO MipOIO He BHpill.leHa (upo ue Cnili LIaTb cYllcpe'I-"HBi CY,U)I(eHHlI 3 IIPI1BO.'lY 

npouecyac!hHOrO IlOiJO)f(eHHlI nOTepniJIOro B Kpll~!iHaJlbHOMY CY;l\lLlHHCTBi), a TOMY nOTpe6yc 

nO,uaJlblllOro Jl0CJli;()f(CHH51, IUO Ha cyqaCHOMY eTani Haoysac OC06JIHBOrO TeOpeTI1LJ.HOrO Ta 

lIpaKTlIqHoro 3Ha'leHHH. 

CJ1ill 3a3H3'1HTI1, luO 06cHr HallaH HX 3aKOHOM oc06i, lIKa rrOCTpa)l(jlaJlil Bill '3JlOlmHy, npaB y 

LIHHHOMY KpI1MiHaJ1hHO-npouecyajJhHoMY 'H1KoHo,UaBcTBi ( HBIIO Heiloc1'aTHiM. TImepniJlI1H 

1l030aBJleHI1H npaBa Ta MO)!(JHlBOCTi aKTHBHO OpaTI1 yqaCTb Ha Bcix eTanax npoBa,U)f(eHHH no cnpaBi 

i SflJll1BaTH Ha IIpOllec p03CJli,UYBaHHH 1'a BHpiweHHH KpHMiHaJlhHOl cflpaBH, B)f(e nO'lHHalOLIH 3i 

cra:lil j-i nopyweHHlI. 

BilIflOBi,UHO lIO CT. 97 KTIK lIpOKypOp, CiliilLJ.I1H, opraH ,Ui3HaHHlI 3000B'1I3aHi npUHMaTH Bei 

3aJlBl1 i IIOBillO~LlCHH~ npo B'IHHeHi a60 ni,UrOTOBJlIOBaHI 3J10'HlHI1. IIpH UbOMY Ha KOMneTeHTHi 

opraHH He 11OKJJaijeHO OOOB 'H30K nOBi1l0MHTl1lfPO lI03llTHSIIC BllplllleHHH 3aHBH, luO nepelIlKOll)f(aC 

CBOC'IaCHO\IY OllCp)!{aHHlO OC060lO CTarycy [JOTepniJloro, a TaKO)f( IICBHOlO MipOlO nopywyc BHMClry 

ll,eKJlapauii OCHOBHI1X lIpllHUl1niB IlpaBOCY1lll51 llJlH )l(epTB3:10'lllHY il:IOB)f(HBaHHJI BJla,UolO (n. 6-a) 

npo Heooxi,lHicn, iHli,OI1\lYBam )f(epTBy npo i"i pOJlb Ta OOOlf IIOBHOSa/KeHh y npoueci. "£i,UHiCTb" 

llpOueC;'<llhHII.\ 3Clco6is, ~Ki (B P03J10pllll)f(eHHi IlOTepI1UllIO ll,l)! BillCTOlOBaHHlI cBoix illTepcciR v 
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npoueci nocJlin'lol nepeBipKH, 3YMOBJleHa HeBH3Ha'leHHicTlo, HeKOHKpeTHicTlo Horo npaBOBoro 

CTaHOBHlll'l Ha UbOMY eTani KpHMiHaJlhHOrO npouecy. 

IcHYC B IOpHnl1'lHiH JliTeparypi TO'lKa 30py, 3ri;lHO 3 51KOIO lUI 51 Toro, m06 peaTIi3YBaTH aKTHBHY 

n03HuilO B I10Y,lTKOBiH cTanil KpHMiHaJlhHoro npouecy, Heo6xillHO HanaTH oc06i, 51Ka nO,llac 3a5lBY 

npo 3anoni5lHH5I Iii cycniJIhHO He6e3ne'lHHM ,lliHHHHM MopailhHo"i, (pi3H'lHOi' a60 MallHoBol WKOjm, 

npo 3aMax Ha Btll1HeHHH TaKoro ,lliHHHH a60 npo HOro rOTYBaHH5I, TaKi npouecyaJlhHi npaBa: npaBO 

OCKap)J{I!nt He06rpYHTOBaHY BmMOBY B npHllOMi i peccrpaui'j 'la5lBH; lIpaBO 3Ha"flI npo rpaKT peccTpaui'j 

nO,llaHOl3aHBH (peaJIi3auiH Uhoro npaBa nOBHHHa 3a6e3ne'lYBaTI1CH nOKJIanaHHHM Ha KOMlieTeHTHi 

opraHlf, oc06y 060B 'H3Ky. Blf,L\ant ,llOKYMeHT BCTaHOBJIeHOI rpOPMH npo pecc-rpauilO npHHlUlToi' 3aHBH 

i3 3a3Ha'leHHHM OC06H, HKa i-i npHHH5IJIa, ,llaTH i tlacy pecc-rpauii, 'lacy, KOJIH Mac 6YTH npHHHHTe 

piweHHH no Hill, i"i pecc-rpauiiiHHH HOMep); npaBo nO,llaBam BinOMocTi Ha ni.LlTBepn)J(eHHH Ta 

06rpYHryBaHHH cBoc'i 3aHBH (npH UhOMY 3'51BJI5ICThCH 060B'H30K Bi,llnOBi,'lHoro opraHy, OC06H 

llPHHWITH npellMeT, ,lloKy.MeHT, CKaaBlllH BmnoBi;JmlH npOTOKOJI, a60 npHllH5ITH MOTHBOBaHe piweHllii 

npo BinMOBY B UhOMY); npaBo 3aHBJI}lTH KJlOnOTaHHJI npo n0l10BHeHHJI MarepialliB nepeBipKH 3aJlBI1; 

npaBo ollep)J(YBaTI1 Bin BiilllOBi,llHOro opraHY, OC06H iHtPopMauilO lIpO xin P03rJIH)1Y 3a>JBH; lIpaBe) 

3HaTH npo npHHH5ITe no '3a}lBi piweHllii 51K npH Bi)lMOBi, TaK i npH 1l0pyweHHi KpHMiHaJIhHOI cnpaBH, 

HanpaBJICHHi 3a5lBH (noBi,".(OMJleHH}I) 3a HaJle)J(HicTIO (KO~llleTeHTHi OC06H nOBHHHi HeraiiHO 

nOBi,llOMHHl npo npHHH5ITC piweHHH (03HaHOMHTH 31HiM) i P03'liCWlTH rpOMa,llHHHHOBi npaBo Ta 

nOpJl)10K HOro OCKap)J(CHHH); npaBO 3HaHOMHTHCH 3 MaTcpianaMH, HKi CT3:I11 ni;JcraBOlO,IlIDI npHiJHHTI51 

piWCHlU1 npo BliJ:-'IOBY B nopyweHHi KpHMiH<LlbHOI cnpaBH', 3ailpOflOHOBaHi npaBa ('laCTHHa 3 HHX 

BIKC Bilw6pa)J(eHa B npOCKTi KITK) 3 MexaHi3MoM IX peani3auii' IIOBHHHi P03'HCHIOBamCll Hin 'lac 

npHHoMY i pecc-rpauil3aHBH, npo mo nOBHHHa P06HTHCH Bi)lMiTKa Ha ,/lOKy.MCHTl, llKHH ni,llTBcp,[\)J(Yc 

rpaKT pccc-rpauil. 

ITPH UhOMY Bi)16YBacThcH 6iJIhw 'IiTKC tP0pMYBaHHH cTarycy )J(ep-rBH Ha nOyaTKoBoMY cTani 

KpHMiHaJIhHo-npouccyaJIhHol ,lliJlJIbHOcri. Y KITK Pet> nepen6a'leHO, wO Sii.\MOBa B npHHHllTTi 

IlOBi.uoMJIeHH}I npo 3J10'lHH MO)J(e 6YTH oCKap)J(cHa npoKy.popoBi a60 B cY,ll (CL 124, 125, 144 KITK 
Pet», ITPI1 UbOMY BH3Ha'iCHO TCPMiH P03rJ1H)1Y 1l0Bi)..lOM:leHb tlpO 3;IO'lHH - HC ni3Hillle -rphOX nio i'J 
,llH5IlX HaJ..(XOJ()J(CHHH, Y BKa3aHHX B 3aKoHi BHna.uKax llc~i TepMiH MO)J(e 6YTiI npO,llOB)J(eHO,110 ,llCCllTil 

ni6 (IUO c HaH6i,]hW OflTl1MaJIhHHM Ha Bi)lMiHY Bi)1 [JPOCKTY KITK YKpalHIt). 

PO'llDllpeHH51 f1paB nOTcpniJIoro l1o-rpc6yc HailaHHH u.iii oco6i npaBa iHiuilOBaTH HCBi;JKml)\Hi 

npouecyaJlbHi ,llil (Ta 3HaHOMIITHCH 3 ,ll0KYMCHTaMH I1pO BHKOHaHHH UHX w~i, OCKaP)J(ysaTH HCHanC)J(HC 'lx 

BI1KOHaHH}I) WC IJill 'lac nCClITHI~eHHol ncpeBipKH 3aJIBH 411 nOBlaOI\UICHWI (ni'i :l3a6e3neqCHHH MaH6yrHbOi 0 

UHBmhHoro n030BY a60 iHwi ml, Cnp5lMOBaHi Ha 36HpaHHJI Ta 3aKpirmeHllii ,llOKa3iB 3 Mel1.l1O Bi;JwKDllYBaHllii 

WKO,llI1, 3aB,llaHOI 3JJ0'lHHOM2, KpiM llhom, 3a IlpoeKToM KnK O,llHHM 3 cy6'cKTiB KpHMiHaJlbHOro 

ncpeCni,llYBaHHH c TaKOIK oc06a, llKa 3BcpHYJlaC5I i3 3aHBOlO npo nopyweHH}I KpHMiHaJIbHOl cnpaBH. A 
HOBOlO CTa,uiclO KpHMiHaJlhHOrO nepeCJli;ryBaHllii C cTa,lliH nonepe,llHhOl ncpcBipKH 3MB. nOBinOMJICHh Ta 

iHwoi' iHtPopMauil npo 3JJO'lHHH. TaKHM 'lI1HOM. y BKa3aHIfX oci6 3'J1BJ1HITbCH peanhHa MO)J(JIHBiCTh 

BflJUlBaTH Ha xi)1 Ta pe3YJlhTaTH CUpaBI! 3 caMoro nO'laTKy. npOBa,!DKeHHH. 

Oc06a, llKa 1a3HaJla WKOnH Bi)13J10tIHHY, 3aJIHWaITbCH npouecyaJIhHO 6C3npaBHOIO HC Ti.f1hKH 

llO nopYlDeHH5I cnpaBfL a i-l 110 BHHcceHHH nOCTaHOBl1'lIl YXBaJIH IlpO Bll3HallHH ii nOTcpniJIl1M, TOMY 

piweHH5I upo BH3H,UlH)] oc0611 nOTepni.f1HM Heo6xiilllO npHi-lManl O:IHO'laCHO 3 piWeHH5IM npo 

1 rYPA)f(i fQ, 0, npo6neMI-1 npaBoBoro cTaHoBHll\a )f(epTBI-1 3nOYVlHY B Kpl-1MiHanbHOMY CYAOYI~HCTBi II BiomK 

BepxoBHoro CYM YKpaIHI-1. - 1999, - NQ 4. - C. 42-45, 

2 Hop B. T 3aUjVlTa "MYL11eCTBeHHblx npaB B yronoBHoM cy/WnP01-13B0t:1CTB8. - K., 1989, - 276 c, 
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nopyweHHlI KpH",iHaJlbHOI CnpaBI1, 13 OnHOMY lIpOqecyam,IIOMY aKTlJ , lIKI1(O Bi;tOMa Ha qeH 'WC 

oco6a nOTepniJJoro i 13 qiH nOCT3HOBi C naHi npo 3aBnaHY oco6i lllKOlty 6ynb-lIKOIO EHilY. B pa3i )f( 

BinMOBll 13 I10pYllleHHi KpI1MiHaJJbHO'i CnpaBll npHHMaCTbClI piWeHHlI npo BH3HaHHlI TaKo"i OC0611 

nOTepniJJOIO, liKe CPOPMYJlIOCTbClI B pe30JlIOTHBHiH 'laCTllHi nOCTaHOBll npo BillMOBY B nopyweHHi 

KpllMiHaJIbHOI CllpaBll.lle 1I03BOJlllC P03WHPl1TH npaBa 1l0reprrim1X Ha qbOMY erani npOBall)f(eHHlI 3 

MeTOIO CBoc4acHoro 3a6e3ne'-leHHlI'ix npaBa H3 aocryn ;10 npaBOCY1l.1lll Ta BinHOBJJeHHlI rropyweHI1X 

3J10411HOM npaB Ta 3aKOHHX iHTepeciB. 

BpaXOBYIO'-IH 3MiHI1, Iqo 6yJlM BHeceHi 13 411HHe KpllMiHaJIbHO-npOqecyaJlbHe 3aKOHOnaBCTBO, 

He06xi.LlHO 1l0cJJinHTll CPOPMll Y'laCTi rrOTepniJIOrD 13 1I0Ka3YBaHHi ni;r '-lac ilOCYllOBOrD CJli)lCTBa. OllHiclO 

3 TaKHX CPOPM C y'iaCTb nOTepni:JOro (Horo IlpeclCTaBHHKa) 13 CJJill'-lHX :Ji5lx. 

TIpoBall)f(eHHlI CJJi1l411X niH MO)f(e iCTOTHO 06Me)f(HTll KOHCTllryldHHi npaBa Ta 3aKoHHi itlTepeCH 

rpoMaWIH, TOMy CJIi;r3a3Ha'lHTH HacryllHe. 3rillHo 3i CT. 48 KTIK 3aXHCHl1K Mac npaBO 6yrH npHcyrHiM 

npl-! BI1KOHaHHi cnin'!Hx ;riH, llHKoHYBaHHx 3 yqaCTIO lJi:J03pIOBaHoro. 06BI1HYBa'feHOrO a60 1a 

KJIOnOT3HlliIM OCTaHHix 'Ill KJIOnOTaHHlIM caMoro 3aXHCHHKa. a npl1 BHKOHaHHi iHWHX CJlij1'll1X lIiii -- 3 

J103BOJlY lli3HaBa'ia, CJlin'iOrD. AHalJonqHi npaBa cJJia Ha;raTll H npellcTaBHllry nOTepninoro, BTimOlO4H 

npUHUlln 3MaraJlbHOCTi Ha 1I0CYllOBOMY CJJiIlCTBi. T06TO nOTepniJmH nOBHHeH "13TH npaBO 6paTll 

Y'iaCTb B CJli.Ll'iHX ;.ri5lx, lIKi npOBe.leHi 3a lioro aHMOrO!O, BHMOrolO Horo npellCTaIlHYIKa; B iHUHlX 

CJlin'lHX ;J.illx - 3 ,'.l031l0JJY CJIin'l0ro. BHMora npo npoBeneHlliI cJlin'l01 ni"i nOBHHHa 6ym 060B'1I3KOBOIO 

nJHI cJJin'-lora, HKHH nOBHHeH nOBinOMHTll nOTepniJIoro, Horo npenCTaBHHKa npo 'lac i Micue fi 
BHKOHaHHlI. Y 313'1I3ry '3 UHM aKryaJIbHHM CTar nHTaHlliIllpo Te. 'IH cJJin O1HaHOMJ1l0BaTH I1OTepniJloro 

(Hom llpC.LlCTaBHlIKa) '3 nOCTaHOBaMH npo npOBC;1eHHlI CJIin'UlX niH. BBa)f(alO, IUO CJJi;l'lHi\ 060B'1I3KOBO 

nOBHHeH 03HaHoJ\,EUOBaTH I1OTepniJlOm (HOro npeLlCTaBHHKa) 3 TaKHMH nOCTaHOBaMH B TOMy BHnanry, 

J!KI1(O cJlin'Ii ni"i npOBaJljjTbC5I 3a KJI0l10TaHHlIM l1oTepniJlOrO a60 HOro npe)lCTaBHIlKa. 

B KpIlMiHaJIbHO-npOqecYaJIhHoMY 3aKOHonaBcTBi 110BHHeH 6yrH BH3HaqeHHH [JoplInoK peaJIi3auii 

npouecyaJlbHllx HOp~1 3 TaKllX BilIKJlHBHX acneKTiB npaBa lIa cynoBl1ii 3i.lXHCT lIK npaBO CTopiH Ha 

OCKap)f(eHHlI niH CJlill'wro l<ll1poKYpopa B nepioll nocynoBoro cJlinCTBa; IIpaBo Ha 03HalioMJleHIJjj 3 

nOKYMeHTa~m Ta MaTepia!laMH, 11(0 6emocepenHbO TopKaIOTbClIllpaB Ta cB060n rpOMaJljjHHHa4. 

OC06J11iBOi 3HaQYUlOCTi H:l6YBac 060B'1I30K cJlinqoro HeraHHO 110Bii'lOMllTH nOTepniJloro"fa 

HOro npC.J.CTaBHHKa npo 3ynHHeHw; KpHMiHaJlbHOi cnpaBH. waG 1I0TepIli!ll1ii MaB peaTJbHY MO)f(JlHBiCTb 

peaJl13YBaTH CIlO€: npaBO Ha CBOCqaCHe OCKap)f(eHHlI TaKora piweHHlI. 

Y 313'1I3K)' 3 UHM 6iJlhW npllHHlITHHM (' nopllnOK, 3acpiKCOBaHHH 13 KTIK PeD, EinnOBinHo no 51KOro 

nicJl5I BHHeceHHlI f10CTaHOBH nro 3YIIHHeHHlI nocynoBOrD cnincTBa C!JUl'!l1H Ha)lCH.TJaf' IlOBi]lOMJleHHlI 

npo ue nOTepni_'IOMY, UHBiJIbHOMY n03HBa'lY T3 IX npe.JCTaBHllKaM, pcn 'lICHIOCTbClI 'ix npaBo Ta 

nop5lnOK OCKap)f(eHHlI qbOro piweHHlI. A IlOHOBJlI01O'lH nocynoBe CJlinCTBO CJli,ll'lHH nOBHHeH 

nOBi;roMHTH npo ue nOTepniJloro, qHBiJlbHoro I103HBaqa, IX npei'lCTaBHHKiB Ta iHWI1X Y'lacHllKiB 

Kpl1MiHaJIbHoro cyn0'lHHcTBa (CT. 211 KTIK PeD). 
Y KPHMiHaJlbHOMY npoueci B;IOCY,llOBiH cTa;.ril MO)f()'Tb 6YrH OCKap)f(eHi: npoqccyanbHi piweHHlI 

T3 npoqecyanbHi ni'i opraHiB ni3HaHHlI ('I. 4 CT. 110 KIlK), npouecyaJlbHi;ri"i cJIi;J.'ioro ('i. 6 CT. 234 
KTIK), npouccyaJIbHi Aii lIporypopa ('I. 3 CT. 236 KTIK), IX npoqecyalJbHa 6e3nillJlbHicTb, lIKi nOB'513aHi 

" IOHoweB C. YKpenneH~e npaBoBoro craTYca norepneBwero ~ ero npeAcr38~Teml II PoccvllkKaSl IOCn1L\V1>l. 
- 1998. - NQ 11. - C. 21-22. 

ManSlpeHKO B. T. npo OCKap)!{eHHSI AiCi (6e3AiSlnbHOCTi) Ta npOL\ecyanbH~x piweHb opraHis Ai3HaHHSI, cniA'Ioro 
i npoKypopa II BiCHI-lK BepxoBHoro Cyp,y YxpaiHj,1. - 2001. - NQ 6. - C. 50-53; ManSlpeHKo B. 03HaCioMneHHSI 
Y'laCHVlKiB npOL\ecy 3 M3repianaMj,1 KpVlMiHanbHOI cnpasl-l II np3BO YKpafHVl. - 2002. - NQ 4. - C. 47-53. 
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3 iCTOTHHM 06MOKeHHlIM KOHCTHTyuiiiHHX IlpaB Ta CB060il rpo:Vla;:rllH'. Y fIOTeprriJloro E." pea.lJbHi 

MO)KJ(HBOCTi BII!IHBaTH Ha CH1)'auilO B CTaLlilllOCYLlOBOro CJlillCTBa: npaBO OCKaplKHTH B CYLl nOCTaHOBY 

npo 3aKplrrnl cnpaBH, npo BiLlMOBY B nopyweHHi KpHMIHaJlbHOI CnpaHI1 TOIl\O. 

BiLlKJIaLleHHlI rrepeBipKH 3aKOHHOCTi Ta 06rpYHTOBaHOCTi ;lellKIiX piweHb, LliH 4H 6e3nillJIbllOCTi 

opraHiH lli3HaHHlI. cni,14oro, npoKypopa LlO nonepenHboro p03rmmy cnpaBH CY)lOM 4H)l0 P031TIllJIY 

i-i no cyri B OKpeMHX BHlla;:rKax MO)!(e 3aB)laTH WKOJIY, llry nOTIM HeMOlK,lHBO 6yne Bi)lWKonYBafH. B 
TaKHX BHnap,Kax CYilORHH KOHTPOJIb a)!( Ha CTa)lil P03rJIl!)lY CllpaBH He MOlKe BBa)!(aTHCll etlJeKTHBHHM 

3ac060M Bi)lHOBJIeHHlI Ta Ha,UiHHOro 3aXHC1)' nopyweHHx npaB i cBo60n JlIOLlHHH. TOMY 3auiKaBJIeHHM 

oc06aM rrOBHHHa 6yrH 3a6e3ne4eHa MO)!(]IHBiCTb 3BepHeHHlI B CY)lllle ni)lqac P01C;li)lYBaHHlI cnpaBH 

i B iHWHX BlUlanKax, OKpiM THX, IllO llepe)l6a4eHi 3aKOHOM. T06TO P03fJIll)l CKapr B OKpeMOMY 

npOSa)l)!(eHHi He Mac 6YTH BH4epllHHM, OCKiJlbKH 3aKOHOM 3anHwanbCll 6e3 YBarH TaKe Ba)!(nHBe 

Llnll I1OTepninoro npouecyanbHe piweHHlI, lIK 3YllHHeHHlI AOCY)lOBOro cnincTBa. CniLllIoronHTHclI i3 

B. T. ManllpeHKOM, IlI0 cyn Y TaKHX BHnaLlKax MaE." p03rJIlIHyTH cKapry, 3aCTOCYBaBIllJl aHaJIorilO 

3aKOHY, 30KpeMa 3a IIpaBHnaMH, nepen6aqeHHMH CT. 236" KnK, lIKOIO BperYJlbOBaHO nOpll)lQK 

P03r.rlllilY CKapr Ha 110CTaHOBY npo 3aKpHTIlI crrpam1". 

Ha)UHHHH 3aXHCT Y4acHHKaMH npouecy CBo'ix npaB i 33KOHHHX iHTepeciB HeMO)!(mfBHiI oe3 
3HaHHlI KpHM1Ha:lbHol CnpaBI1. 

03HaHOMJleHHlI YQaCHHKiB npouecy 3 MarepianaMII ClIpaHH rpYHTynbclI Ha KOHCTlrryUliiHiH 

HOPMi lIpO Te, IllO KOlKHllH rpOMa,ll1HHH MaE." npaBO 3HaiioMHTHC5! B opraHax Llep)!(aBHoi" B.;]a]H, 

opraHax Micuesoro Cal>lOBpllnYBaHHlI, YCTaHOBax i opraHi3auillX 3 Bl;IOMOCTllMH npo ce6e, }!l{i He 

CTaHOBJIlITh LleplKaBHo'i a60 iHWOl3aXHllleHOl3aKOHOM TafMHHui (CT. 32 KOHcTH1)'uil YKpa"iHH). Y 

KnK YKpalHH He nepe)l6a'leHa MO)!(JU1BiCTb i rrpoueLlypa 01HaHOMnCHHlI 3auiKaBJIeH!1X oci6 3 

~U\TeplaJIaMH cnpaBH rrpH Bi)lMOBI B nopyrneHHl KPHMiHaJIbHOI cnpaSH, rrpH 3ynHHeHHi rrpOBail)!(eHHlI 

no Hii-!. IcHyIOTb np06JleMH 3 03HaHOMJIeHHlIM '3 MaTCpiaJIaMH cnpaBH npH i·j 3aKpHTri 3 pca6i.lli1)'IO'lUX 

ninCTaB; 3BinbHeHHi 06BHHYBaQeHoro BiLl Bii1IIOBiLlaJIbHOCTi Y sHna,UKaX, llepeLl6a'leHHX CTaTIllMI1 7, 
71, 72, 73, 8, 10, 111 KDK, S JlKHX He CKJJaLlafTbCli 06BHHYBanbHHH BHCHOBOK. TOMY nplf 3a)lBJIeHHi 

Bi)lnosiLlHHMH oco6aMH KJlO110TaHb npo 03HaHOMneHHll 3 MarepianaMH cnpaSH opraHH ni3H3HH5J, 

CJliL('HlH. IIpOKypOp, CYJJ Ta CYLlLlll 1I0BHHHi HaJJaBaTil 'iM TaKY MOlKnHBicTh. 3a aHanorino 

03HaHOMneHll)l B UHX clI1yallillX Ma€ Bi)!6YBaTHCJI BiLlllOBiJIHO ao IlpOueJJypH, ncpe)l6aQeHOI C"l. 217, 
218KI1K7. 

fialKaHo 6yno 6 TaKOlK '3' lICOBYHaTH n03HuilO (CT. 12 KTIK) rrOTepIlinoro B ycix BHlIa,UKax 3aKpHTl1! 

KPHMiwVlbHOi: cnpaBH 3a Hepea6iJlirylO4HMH Ta pea6iJliTYlOtHlMH nillCTaBaMH 3 Uboro nHTaHHI! JJP 

Toro, lIK 6Y,le npHiiHHe OCTaT04He piweHHlI. 

BaJK.JIHBa ponb B peani3aui"i npaB rJOTepninOID H<L1elK1ITb HOro npeLlCTasHHry. Ha IlLaCTaBi CT. 129 
KOIICTlflyuii YKpaIHI1, lIKa 3aKpirulfOC Ilpl1lUHll1 3MaraJIbHocTI Ta piBHOcTI cTopiH y npOl{eci, 3' 5lBJUlfTbCll 

He06xiLlHicTb 3aKOHO)laB40 P03WUPHTH npaBa Ta MO)!(nHBOCTi npCLlCTaSHHKa nOTepninoro IlI0no 

36HpaHHJI )lOKa3iB, HanaBWH HOMY Tary )!( cyrynHicTb npaB, IllO H y 3aXl1CHHKa 06BI1HYBa4eHoro (CT. 

48 KfIK Ta CT. 6 3aKoHY YKpalHI1 'TIpo aLlBOKa1)'py"). 

eni)! 3BepHyTH yBary Ha nouinbHicTb Ha)!aHHlI TaKoro npaBa nOTepninOMY, llK npaBO 6paTH 

YQaCTb Y CYZ10BOMY 3aciLlaHHi, B lIKOMY BHpiwYCTbCli nHTaHHlI npo 06paHHll 3an06ilKHoro 3axony y 

5 Man51peHKO B. T npo OCKap)f(eHH51 t1i~ (6e3,Qi51nbHOCTi) Ta npOL\ecyanbHVix piweHb opraHiB t1i3HaHH51, cni,QYoro 

i npoKYpopa II BICH],1K BepXOBHoro CYM YKpa"iHI-1. - 2001. - N2 6. - C. 50·53. 

6 Man51peHKO B. T npo OCKap)f(eHH51 t1i~ (6e3,Qi51nbHocTi) Ta npOL\ecyanbH>1X piweHb opraHiB t1i3HaHH51, cni,QYoro 

i npoKYpopa II BiCH],1K BepXOBHoro Cyt1y YKpa·IHV1. - 2001. - NQ 6. - C. 50-53. 

! Man51peHKo B. 03Ha~OMneHHq yYaCHI-1KiB npOL\ecy 3 MaTepianaMI-1 KpV1MiHanbHo"i CnpaBI-1 II npaBO YKpa"iHV! 

- 2002. - NQ 4. - C. 47-53. 




= BICI1nK==============224 = cX..ue..tbH~bKOtO iHcmumymy petiOHa..tbHOtO ynpa8..tiHHR ma npa8a = 

Bllrmmi B3HTIH ni,D, Bapry, 3 MerolO ,llOKalYBaHHH <jlaKT)' peaJIhHOCTi 3arp03H HOro )KHTIIO, 3,ll0POB'10 

TOrn;O, HKa Ha,D,XO,llHTh Bi.n. ni.n.03pIOBaHOro, 06BHHYBalfeHoro; a TaKO)K IIpaBO OCKap)KYBam nOCTaHOBY 

cY.D..lli npo Bi,llMOBY B 06paHHi 3an06i)KHOrO 3axO,llY Y BHrJlH.lli B3MTIH ni,ll Bapry. Y 3B'H3KY 3 QHM 

nOTepninHH nOBHHeH TaKO)K MaTH npaBO Ha OTPHMaHHH KoniH pillleHh Cni,lllfOrO, npoKYpopa, cY,D,,lli 

npo 3aCTOCYBaHHH (Bi,llMiHY a60 3MiHY) 6Y,llh-HKOro 3 nepenilfeHI1X B 3aKOHi 3an06i)KHHX 3axo,lliB. 

3MiHaMI1,ll0 KllK, BHeceHHMH Y 2001 p., p03llll1peHO npaBa nOTepninoro ni,ll lfac CY,llOBOrO 

P03rJ1H,llY Kpl1MiHanhHoi' CnpaBI1. 30KpeMa, nOTepnimlH MO)Ke 6paTH YlfaCTh Y CY,llOBHX ,lle6aTax Y 

Bcix 6e3 BI1HMTKY KpHMiHanhHI1X cnpaBax, a TaKO)K OC06llCTO (a60 lfepe3 CBOro npe,llCTaBHI1Ka) 

ni,llTPI1MYBaTI1 06BHHYBalfeHHH He nHilie Y cnpaoax, nepe,ll6alfeHHX If. 1CT. 27 KllK, a H Y BHna,D,KaX 

Bi,D,MOBH npoKYpopa Bi,D, 06BllHYBalfeHHH (CT. 267 KnK), Y pali 3MiHI1 OCTaHHhOro B 6iK a60 

3aCTOCYBaHHH KPI1MiHaJIhHOro 3aKOHY, rn;o nepe,ll6alfa€ Bi,llnOBi,llaJIhHicTh 3a MeHllI TH)KKI1H 3JlOlfllH, 

a60 3MeHllIeHHH 06cHry 06BI1HyoalfeHHH (If. 4 CT. 277 KllK). 3ri.uHO 3 nOnO)KeHHHM npo Te, rn;o 

KOHCTl1ryuiHHi npl1HUl1nll 3MaraJIhHOCTi Ta piBHOCTi CTOplH ,llilOTh Ha Bcix cTa.uiHX Kpl1MiHanhHoro 

CY,llOlfHHCTBa (a He TinhKI1 Ha cTa,llii" CY,llOBOrO P03rJ1H,llY), BllHllKa€ uinKOM CnpaBe,llnl1Be nI1TaHHH, 

lfOMY )K He Ha,llaTH aHaJIorilfHi npaBa nOTepniJlOMY Ha cTa,llii",llocY,llOBOrO cni,llcTBa. 

Benl1Ke 3HalfeHHH B 3a6e3nelfeHHi peaJIi3aQii" npaB nOTepninoro Ha YlfaCTh B ,D,OKa3YBaHHi Ma€ 

Ha.llaHHH BKa3aHOMY YlfaCHHKY IIpOUeCY npaBa Ha OTpl1MaHHH Konii" IIOCTaHOBll npo npllTMrHeHHH 

OC06ll HK 06BI1HYBalfeHoro. TaK HK nOTepninHli Bll3Ha€ThCH TaKllM no KOHKpeTHOMY 3nOlfHHY, TO B 

Hhoro nOBllHHO 6yrll npaBO Ha nO.llaHHH Bi.n.noBi.n.HI1X KITOnOTaHh rn;0,ll0 BJ1aCHOrO BI1KITa,D,eHHH <jlaKTiB 

caMoro 3nOlfHHY, HKi iHKPHMiHYIOThCH 06BHHYBalfeHOMY, KBani<jliKauii" 3nOlfHHY, a TaKO)K 

KPHMiHaJlhHO-3Halfyrn;Hx 03HaK cy6'€KTa 3nOlfHHHoro .lliHHHM. npl13MiHi 06BllHYBalfeHHH CJli,lllfl1H 

nOBHHeH 03HaHoMllTll nOTepninoro 3 Bi.llnOBi,llHOIO nOCTaHOBOIO. nOTepninOMY )K 3ri,llHO 3 QI1M 

He06xi.llHO Ha,llaTI1 npaBO HanonHraTH Ha npaBHnhHOCTi nOnepe.llHhOrO 06BHHYBalfeHHH, lfl1M i 

p0311Il1pHTH Horo npaBa .llOKa3YBaTll (3BicHO, 3a ,llOnOMOrolO cni.n.lforo) Ti <jlaKTHlfHi 06craBHHll, HKi, 

Ha HOro .llYMKY, nOBI1HHi 6YTH BCTaHOBJleHi Ta MaIOTh 3HalfeHHH,!lITH npaBl1nhHoro BHpillIeHHH cnpaBH 

Ta BXO,llHTh ,ll0 npe,llMeTa ,llOKalYBaHHH Y UiH KpJlMiHanhHiH cnpaBi; Ta npaBo Ha oTPHMaHHH Konili 

pillIeHh, rn;o BHHOCHThCM npH QhOMY npoKypoPOM, Cni,D,lfHM (nocTaHOBJI npo nepeKBaJli<jliKauilO 

,lliHHHH, 06BHHYBaJIhHOro BHCHOBKY). npH QhOMY nOTepninl1H MO)Ke 3aHBnHTJI KITOnOTaHHH npo 

npOBe.lleHHM Bi.llIIOBi,D,HJlX Cni,lllfHX Ta iHllIHX npoQecyanhHHx ,lliH, HKi nOBJlHHi 6YTI1 060B'H3KOBO 

p03rJIHHYTi Cni,lllfHM. 3ri,llHO 3 lfHHHJlM 3aKOHO,llaBCTBOM, HKrn;O B KJlOnOTaHHi H.ueThCH npo 

BCTaHOBneHHH 06CTaBHH, HKi MalOTh 3HalfeHHH ,llnH cnpaBH, TO KnonOTaHHH nOBI1HHO ni,!lITHranl 

3a,llOBOneHHIO. Y KnonOTaHHi nOTepninHli Ma€ BHCnOBJlTH CBOIO n03HuilO rn;0,ll0 THX lfH iHllIl1X 

06CTaBHH, HKi ni,!lITliralOTh .uOKalYBaHHIO no crrpaBi, i BKa3aTH, lfOMY BiH He nO,llllH€ ,llYMKY CJli,lllfOro. 

He06xi.n.Ho TaKO)K TOPKHyrHCH np06neMHHx nHTaHh YlfacTi nOTepninoro npH npH3Ha'IeHHi Ta 

npoBe.ueHHi CY,llOBUX eKcnepru3. tJ,OBO.uUThCH KOHcTaryBaTlf, rn;o nOTepnlll1H Ta 06BI1HYBalfeHHH He B 

piBHHX MO)KJ1J1BOCTHX MO*YTh BHKOpl1CTOBysarl1 HaYKOBwH nOTeHuiaJI 3 MerolO Bi.n.CTOIOBaHHH Ta 3axncry 

CBo'ix iHTepeciB Ta npaB.lllHpOIQ npaoa B QHX BHna,D,KaX Ha,llaJOThCH 06BI1HYBalfeHoMy. BOHH ,lleTaJIhHO 

perJIaMeHTOBaHi B CT. 197 KnK. Hilforo nO,lli6Horo no Bi,llHOllIeHHIO .uo nOTepninoro 3aKOH He 

nepen6alfa€, rn;o He 36ira€ThCH 3 npHHUl1nOM 3MaraJIhHOCTi Ta piBHOCTi CTOpiH. TaK, B npoeKTi KllK 

YKpalHI1 iCTOTHO p0311Il1peHi npasa nOTepnlloro Ta HOro npencraBHHKa npll npl13HalfeHHi Ta npOBeneHHi 

cynoBol eKcneprH311. ,LJ,0 HHX HanelKaTh npaBa: 3aHBHTH BinBi.ll cynoBOMY eKcnepry; npOCHTH npo 

npH3HalfeHHH cynoBoro eKCflepra 3 lfl1Cna BKalaHI1X HHMH oci6; npOCHTH npo nOCTaHOBKY nepen 

cynoBolO eKcueprU3010 llOnaTKOBUX nUTaHh; ,llaBaTlf nOHCHeHHH CYllOBOMY eKcnepry: nonasaTlf nonaTKOBi 

,ll0KYMeHTlf i MaTepiaJIu; 3HaHOMUTlfCH 3 MaTeplaJlaMU cynoBol eKcneprH3U nicnH i"i 3aBepllIeHHH; 

3aHBJIHTU KnOnOTaHHH upo npH3Ha'leHHH .uollaTKoBol a60 1I0BTOPHOI cY.llOBOI eKcneprl13H; 6YTH 

npHcyrHiMI1 IIpH IIpoBelleHHi cynoBHM eKcneproM 0KpeMHx llOCJlin)KeHh i .uaBaTlf nOHCHeHHH. Cni.n.'lHH 

http:BinBi.ll
http:He06xi.n.Ho
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nOBHHeH 03HaHOMHTH BKa3aHHX oci6 3 IlOCTaHOBOIO IlpO IlpH3Ha4eHlUI CY,LlOBOI eKCIlePTH3H Ta 

P03'1ICHHTH 1M IlpaBa, Ilepe.Ll6a4eHi lli€1O CTarrelO, IlpO mo CKJlanacrbC1I IlpOTOKOn. 

HaH6inblll IlOBHO IlpaBa IlOTepIlinoro 11K Y4aCHHKa KpHMiHanbHoro Ilpollecy Ha CTOPOHi 

06BHHYBa4eHlUI 3 .LlOKa3YBaHlUI 06CTaBHH, mo BXO.Ll1lTb B npe.LlMeT .LlOKa3YBaHH1I IlO KOHKPeTHii1 

KpHMiHanhHiH CIlpaBi, MO)f(YTh 6YTH peani30BaHi TinhKlf Ha Ili.LlCTaBi 3MaranhHoro CY.Ll04HHCTBa Ta 

piBHOCTi npaB CTopiH 3 caMoro n04aTKY IlpOBa.Ll)f(eHH1I IlO CIlpaBi. 

CmammR peKo,weH006aHa 00 iJpYKY KapeopOlO KPUMiHWlbHOlO npollecy 
HallioHcubHoi" IOPUOU'IHOi" aKaiJe,wii" YKpaiHU L'I1eHi J/pOCRa6a MyOpOlO 

(npomoKoR Nfl 12 6io 1 ,1UnHJl 2004 poKy) 

TpUHeHlCo C.O., 

acnipaHm HallioHMbHoi" aKaoe.lwii" 


OlyJ/C6u 6e3neKU YKpaiHu 


OKPEME ,L(OPyqEHHSI CJII,L(l.IOrO I IIPHHII.HII BE3IIOCEPE,L(HOCTI 
Y ,L(OCY,L(OBOMY CJII,L(CTBI 

Ba)f(J]HBOIO rapaHTi€1O O'TpHMaHH1I IlOBHoro, HeIlepeKpY4eHoro 3HaHH1I B xO.Lli npOBan)f(eHH1I y 

KpHMiHallhHiil cnpaBi BHcryIla€ npHHllHIl 6e3nOCepe.LlHOCTi, HopMaTHBHHH 3MicT JlKOrO CJli.Ll 

p03rllJl.LlaTH JlK CYKyIlHicTh 40THPbOX BHXi.LlHHX nOnO)f(eHh, Bi.LlIlOBi.LlHO.LlO JlKHX .Lli3HaBa4, Cni.Ll4HH. 

fJpOKypOp i cY.Ll306oB' Jl3aHi: 1) OC06HCTO .LlOCn~YBaTH (cnpHHMaTH, nepeBipJ/TH, OUiHIOBaTH) .LlOKa3H; 

2) rpyHryBanl CBOI pillleHHJI Ha .LlOKa3aX, .LloCni.Ll)f(eHlfX OC06HCTO; 3) BlfKOPHCTOBYBaTH nepBHHHi 

llOKa3H, KpiM Blma.LlKiB. KonH OTPlfMaTH oCTaHHi HeMO)f(nHBO; 4) 3a6e3Ile4YBaTH MO)f(nHBicTh 

6e3fJOCepellHhol Y'lacTi Y'laCHHKiB KpHMiHaJIbHO-npollecyaJIhHOI .Lli1lJIhHOCTi y IlpOBe.LleHHi 

IlpollecyanhHHx .LliH i o3HaHOMneHH1IIX 3 MaTepianaMlf KpHMiHanhHOI CIlpaBH y Blma.LlKaX i Me)f(aX, 

fJepe.Ll6a'leHHX 3aKOHOM. IHCTHTyr CJIi.Ll4HX .Ll0pY4eHh, 6Y.LlY'lH O)J.HlfM 3 BHIla)J.KiB npaBOMipHoro 

06Me)f(eHHJI IlpHHllHny 6e3IlOCepe.LlHOCTi. He 3anepe'ly€ B3arani HOro peani3auilO Ha .LlOCY.LlOBOMY 

Cni.LlCTBi I, ane HeHane)f(Ha 3aKOHO.LlaB'la pernaMeHTalliJIllhoro iHCT"TYTY caMe 3 T04KH 30py IlOnO)f(eHh 

BKa3aHoro npHHllHIly € IlJIi.LlHHM rpYHTOM .LlJ111 BlfHHKHeHH1I Henop03YMiHh i YTPY.LlHeHh y npoueci 

36HpaHH1I, nepeBipKlf i olliHKH .LlOKa3iB. 

OKpeMi nHTaHlUI 3 ninroroBKH, HanpaaneHlUI Ta BlfKOHaHlUI.LlOpyqeHh CJIin'loro BHCBiTJIIOBanlfCh 

y po60TaX 1O.H. b€JI03bOpOBa B.B. BaIlHRp4YKa, A.n. fyml.€Ba I.M. fYTKiHa, T.B. KaTKoBol, 

O.M. JlapiHa, 1.I. MapTiHoBH4a, 0.1. MlfXaHnOBa, M.e. CTPorOBH'la, A.A. llYBinhoBa, B.E:. llyryHOBa 

Ta iHlllHX B4eHHX. Ta, He3Ba)f(alO'IH Ha lle, lliJIa HH3Ka np06JIeM, IlOB'R3aHHX 3 Heo6xi.LlHiCTIO 

3a6e3ne4eHH1I IlocninoBHol peani3allil <PYH.LlaMeHTanhHHX 3aCa.Ll KpHMiHanbHoro Ilpollecy, 30KpeMa 

IlpHHlluny 6e3IlOCepe.LlHOCTi, 3anHlllacrbC1I HeBHpillleHOIO i IloTPe6y€ P03B'R3aHHR. 

P03po6HTH IlPOIl03HUil mO.LlO Y.LlOCKOHaJIeHHR nop1l.LlKy HanpaBJIeHHJI i BHKOHaHH1I .Ll0pY4eHh 

cnin4oro, a TaKO)f( BHKOpHCTaHHJI OTPHMaHHX llHM lllJI1IXOM MaTepianiB y IlpOlleci .LlOKa3YBaHHJI, RKi 6 
Bi.LlIlOBi.LlanH BHMoraM npHHllHIly 6e3IlOCepe.LlHOcTi. 

1 WYHAli1KOB B.a. npli1H~li1n HenocpeACTBeHHOCTli1 npli1 paccneAOBaHli1li1 li1 paCCMOTpeHli1li1 yronoBHoro Aena. 
- CapaToB: 1/13A-BO CapaToBCKoro YH-Ta, 1974. - C. 92 


