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BeHel1bKa M·B·, 
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HAH YKpaiitu, KaHOliOam IOPUOU'IHlIX HayK 

epbo...ueH.KO 7.8., 
Ha.VK06UU cni6po6imflUK !Hcmumymy OepJICa6U 

i npaea iH. B.M KOpeljbK020 HAH YKpaii/u, 
KaflOuoam IOPUOU'IflUX; flayK, 

'Jlpu...uaK B.D., 
20306f1UU peoaKmop JlCypflaRY 
"JOpuou'Illa YKpaiita" 

BHHHKHEHHR I IIPHIIHHEHHR UHBIJIbHOI IIPABOCYl)'€KTHOCTI 
CYB'€KTIB MAJIoro I CEPE.L\HhOrO III.L\IIPH€MHHII.TBA 

BarOMicTb BHeCKY Manoro i cepeaHboro niAfJpHCMHHuTBa AO BanOBoro HauioHanbHoro 

npoAYKTY Kpai'HH, BHpillIanbHa ponb Horo Cy6'CKTiB Y 3poCTaHHi A06p06YTY H3a6e3nelfeHHi CTanOi 

3aHH}lTOCTi HaCeJleHH}I C oAHino 3 xapaKTepHHX 03HaK P03BJ.1HyrOI PHHKOBOi' eKOHOMiKH. MamfH 

6i3Hec "fJOM'}IKllIYC KpmOBi }IBHma, CfJPH}lC aKTHBi3auii' fJOI1HTY Ha pHHKy i Horo HaCHlfeHHIO, 

CTBopeHHIO KOHKYpeHTHoro cepeAOBHma, 3a6e3nelfYC BHCOKY M06iJlhHiCTb B PHHKOBHX YMOBax, 

flOCJla6J11OC MOHonoJli3M B eKOHOMiui KpaIHH, CTBOPIOC .lIO.IIaTKOBi p060lfi Micu}l, aKTHBi3yc 

CrpYKTYPHY fJepe6Y.lIOBY raJlY3eH, BHPillIYC neBHi periOHaJlhHi 3aB.lIaHH}I, CnpH}lC BfJpOBa.II)J(eHHIO 

.lIOC}lrHeHb HaYKOBO-TexHilfHoro fJPorpecy"l. 3 OrJI}I,LlY Ha BKa3aHi lfHHHHKH HaranbHOIO CTaC norpe6a 

ecpeKTHBHoro i }IKOMOra cKopiworo P03B'}I3aHH}I BCbOro KOMnJleKCY nHTaHh, fJOB'}I3aHHX 3i 

CTBOpeHH}lM MaKCHMaJIbHO CnpH}lTJlHBHX YMOB .lIJI}I CTaHOBJleHH5I H ycniwHoro CPYHKuioHYBaHH}I 

Cy6'fKTiB MaJIoro i Cepe.IIHhoro ni.IInpHCMHHUTBa. flpHqOMY ueHTpaJlhHe Micue TyT, 3BHlfaHHo, 

Hane)J(lITh npaBOBHM aCrreKTaM ni.IIrrpHCMHHUbKOI.IIi}lJlhHOCTi: "KJIlOlfOBHMH 3aB.lIaHH}lMH .lIep)J(aBHol 

ni.IITpHMKH MaJlOrO rri.IIfJpHCMHHUTBa MalOTb CTaTH ynop}I.lIKYBaHH}I i B.lIOCKOHaJleHH}I 3aKOHO,LlaB'!01 

Ta HopMaTHBHol 6a'3H, mo pemaMeHTYc Ai}lJlbHicTh MaJloro ni,LllIpHCMHHuTBa, 3aKOHO,LlaB'!e 

BperyJlIOBaHH5I ,Lli}lnbHOCTi opraHiB Bi.IInOBi,LlHOrO KOHrpOJlIO, a,.'laJ1Taui}l HopMaTHBHo-rrpaBoBoi'6a31f 

,Ll0 fJPHHUHfJiB Ta HOpM €BponeHchKoro COI03y", .- 6yJlo HarOJlOWeHO y 3BepHeHHi flpe31f,LleHTa 

YKpalHJoI,Ll,o BepxoBHo'j Pa,Ll11 YKpalHIf y 3B '}I3KY 3 flOCJlaHH}lM maBH ,J,ep)J(aBI1;.tO napJIaMeHTY "flpo 

BHyTpiwHC i 30BHiwHC CTaHOBHme YKpalHH y 2003 poui". 

He06xiaHOlO nepe,LlYMOBOIO JleranbHoro BHKOHaHH5I MaJIHM 6i3HeCOM BHIue3a3HaqeHHX CPYHKUiii 

C nOllepe,LlHC BH3HaqeHH}I npaBoBoro CTaHOBHwa BianOBiaHHX Cy6'fKTiB lIK oci6, mo 3,L(iHCHIOIOTb 

ni,.'wpH€MHHUbKY ,LI,iSlJTbHiCTb Bi,Ll CBoro iMeHi. HacaMnepen iaeTbC}I npo BCTaHOBJleHHlI YMOB Ha6YTrSl, 

peani3auii' i npHfJHHeHHlI npaBOBO],O CTaTYCY ni,L(llpHCMUlI, llIO CTaHOBHTb IOpH.LI.HlfHe ni.LI.fpYHTli 

1 napiHa R. XapnaMOBa T. Manl>11i16i3Hec II EKOHoMilfHa eHUI>1KnOneAi>l: Y TpbOX TOMax I PeAKon.: C.B. MOlfepH1>11i1 
(BiAn. peA.) Ta iH. - K.: AKaAeMi>l, 2001. - T. 2. - C. 230. 
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caMOCTiiIHOn1 [OCno;:rapfOBaHHlI cy6'o<Ta llinnpl1CMHlHIbKOi' ni51JlbHOCTi. CepUeBI1HOIO uwro CTarycy 

C npaBocyO'rKTHiCTh. lIi;:r KOTPOIO npHifHlITO P03YMiTlj 1JaTHieTb oe06H 6paTl.f Y'laCTb Y npaBOBiLl

HOCI1HaX, wo Ilcpe;l6a'lac no-nepwe, "Ii 3;:raTHicTb ~l,mj npaBa i lIeCTI1 OOOB' lI3Kl1 (npaB03naTHicTb 1. a 

IIo-npyre - "3naTHicTb OWOI! caMoCTiHHO 'ix 3niifcHfOB(UI1 (AiCl;WTHiCTb)2. 

3Ba)f(aIO'III !fa BHKJlaJeHe, MeTOIO ui(i cTaTTi BfI3Hal.JeHO: BlilIBneHHlI OC06JlHBOCTeH Ha6YTTlI i 

npl1fIHHeHH5l eraryey eyo'n.""Ta ninnpl1€MHHUbKO'i ;lillJlbHOcri WO.l0 CYO'CKTiB Ma.noro 6i3Hecy lIK 

epi3H'lHHX, TaK i IOPI1,iU1l.JHHX oci6, a TaKO)f( cnelll1epiKI11X IIpaB03,llaTHOCIi fa J:\iET.laTHOCTi lIK Y'laCHHKiB 

Bi,llHOCHH, nOB'lI3aHHX 3i 3,lliifcHeHHlIM ni;mpHCMHI1UTBa. 

3rinHo 3 3aKOHOM YKpa"iHH "ITpo )lep)f(aBHY nin-rpHMKY MaJIOro ni,llnpl1€MHHUTBa" cy6' (K""TaMH 

MaJloro ninnpH€MHHUTBa c: epi3H'IHi OC06H, 'lape(CTpOBaHi y BCTaHOBJleHO\IY 3aKOHOM IIOplI,lKy lIK 

Cy6'EKTH ninnpH€MHHUbKOI ;lillllbHOCTi, a TaKO)!( IOPH;U1l.JHi OC06H - Cy6'O<TH ninnpHfMHHUbKOl 

.1illJlbHOCTi 6ynb-lIKoi" opraHi3auii1Ho-npaBOBoi' epOPMH Ta epOPMI1 BJlaCHOCTi, B lIKHX cepenHbOo6JJiKOBa 

'1HCeJlbHicTb npaUlOlOl.JHX 3a 3BiTfHlif nepioA (KaJleHnapHHif piK) He nepemnUyf 50 ocia Ta o6clIr 

pi'lHOrO BaJlOBOm AOXO,JY He nepeBHlUY( 500000 fBpO. 01/KC. M,WHH 6i3Hec penpe3eH1'YfOTb 5lK 

iH.i.\HBi~IyaJIbHi niJlnpl1fMui. 1'aK i BunoBinHi IOPllllWIHi OCOOH ... ni;lIlpHfMHHUbKi 1'OBapHCTBa, npaBoBc 

C1'aHOfiHUlC lIKHX BH1Ha'ieHe UHBi!lbHHM KOneKcoM YKpai'HH (aani -- UK), 1'a nillllpHfMCTB<l 

(rocno,lapcbKi opraHi'3auiYj, nepe,Ll6a'leHi focnollapcbKHM KOilCKCO\1 YKpalHH (llarri - fK) 

npaBoBuH c1'aryc ycix 03Ha'leHliX Ka1'eropiH cyo'n,-riB ni:lllpHf~fJH[[.rfBa TiclO 'IH iHWOfO MipOKl 

pernaMeHTOBaHl1ii HOpl>laMH o6ox KOlleKciB HarrpHKna:l. CT. 128 CTpOManllHI1H Y cepep! 

rocnOLl:apIOBaHHlI") fK i maBa 5 ("cDbJP!Ha oc06a -lli.LlllpI1CMCUb") UK BI13Ha'laIOTb OCOOJIl1BOC1i 

llpaBocy6'€KTHOC1'i iHnl1Binya.JlbHl1x ninnpH€MuiB. 3a3Ha'ieHe CnpH'IHHfOf 3P03YMiJli TPYJ\HOrui y 

flpaB03aCTocYBaHHi, if cynepe'IHTb JIoriui npaBoBoro peryJlIOBaHHlI, oCKiJlhKH nWrarHI)l lllO,LlO 

noci;{aHHlI epi3H'lHOIO oco60!{) CTaTYCY JIi,lnpllfMUlI f HeBinpHBHI1MH Bin yperY:JbOBaHl1x HOpMaMI1 

UHBiJIbHOro 3aKoHOnaBCTBa IHfTaHb ruOllO flonepe,JHbOro Ha6ynll HelO ('I. 1CT. 50 UK) 'IH oepiuiHHOro 

Ha,JaHHlI i'if ('I. 3 CT. 35 UK) nOBHoi' UHBi:lbHOi l\io.na1'HocTi, 3Mic1' Ta OCOOJTI1BOCTi peaJli3aui'i lIKOI 

BH1Hal.JeHi y UK. 

Toii C<1\!llli 'laKHll U\Oil,O HeBl1l1paB~laHoro "p031IopoweHHlI" B'3a(M03B'lI3aHHx eJleMCllTiB 

npaBoBolo pcrY:llol>allflil \1O)!(Ha 3BepHYTH llO pea:li30l>JHoro y fK ni,LlXollY ruO,LlO oKpe~loro 

BI13Hal.JeHHlIlIpaBOBOI\1 narycy nillnpl1CMCTB lIK roCflOiTaPCbKHX opraHi1auiif (3BicHO, 1)'1' He H.nC1bClI 

npo cnel(HepiKY npaBOBoro CTaHOBHrua lly6Hi'lHI1X IOPHiHJllIIl1X OC16, LUO 311iifcHKllOTb rOC[lO,LlapCbKY 

llillJlbHiCTb, :1O $IKHX MO)!(Ha Bi,LlHeC1'H Ka3eHHi Ili,llnpHfMcma). All)f(e B KOHTeKCTi MaHHOBO

rocnOJIapCbKHX -lOOOB' lI1allb (3a 1'epMiHOJlOr'i€1O focIIOllapcbKoro Kl))leKcy) Ba)!(JTI1BI1M € nepe;~yci'\j 

Te, ruo: 1) ui lliWIPIIt:McTBa f KlpHnH'lHHMI1 oco6aMH ('l. 4 CT. 62 rK), lIpaBocyo'€K1'HiCTb KOTPHX lIK 

Yl.JaCIIHKiB UIlBiJlbHOro OOOP(1), BWlHa'ieHO HopMaMH UK; 2) MaHHoBo-rocflOJapCbKi '306oB' )!1aHHlI, 

B lIKIlX oepyTb Y'laCTb Cy6'o.:TH rocfw;(apIOBaHHlI, 3a CBO"iM 3MicrOM C CyiO UHBiJlbHO-flpatlOBHMH 

(UlD, ;~o CJIOBa, Bill6111'O H Y '1. 1 C1'. 175 fK). TaKI1M 'lHHOM, perYllK1BaHHlI rocllonapcbKo"i 

(ni;wpHfMHHUbKoi") nillllbHoCTi npaBocyo'(KTHHX opraHi3auiif, lIKi f IOpHAH'IHHMH oco6aMH 

IIp~IBarHoro npaBa, 6yJlo Wry'lHO Bi.J.OKpe~t.leHO Bill OCHOBHOro npaBOBOI"O MacHBy, WO BH1Ha'laf 'ix 

ul1BiJlbHY npaBo- i lli€3na1'Hicrb, a TaKO)!( lli;wraBH BHHHKHeHHlI i npHllHHeHHlI IU1Bi.lbHI1X 3000B'1I3aHb, 

lIOP$lJOK tlHKOllaHH$I oCTaHHix TOruO. 3a3Hal.JeHe cBi.J.'HlTh iIpO IIOMH:IKOBicTb BillHeceHHlIllo cq)epH 

npaBoBo'I' pClilJ\leflTalli'i roclloJ:.\apcbKoro 3aKOHOil-aBC1'sa: a) IIHTaHb, nOB' lI3aHHX 3 BH3HaLJeHH}IM 

npaBOBU["O cr:lTyCV. (lCOOnHBOC1'lIMH CTBopeHHlI, ;UlIJibHllCTl Ta IIpHIlHHeHHlI fOpllllll'lHHX ()ci6 

2 AJleKCeeS CC 06l.l\a~ TeopH51 COL1HaJlHCTHyeCKOrO npaBa - CBepAJlOBcK. 1964. - 8,m. 2. - C. 71. 
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= cX.Ue.A.bf{uu,bK020 iHcrnurnymlj peliof{a.A.bf{OlO ljl1paB.A.iHf{.Q rna I1pa6a = 

lJpl1BanlllfO npiwa (rocIlOJlapCbKI1X TOBaplfCTB Ta BIIPOOHll'IIL\ KOOnepirfHBiB); 6) IlIfTaHb, LIJ,O 

Bl1:3Ha'IafDTb ocoG:I!lllOCTi perYJlfDBaHHlI lH1BiJlbHO-IlpaBoBllx Bi:~HOCI1H Y c<jJepi 3,L1iHCHeHH51 

rocnO,LIapCbKoi' (1Ii;J.npHtMH HlJ,bKOi") L\illJlbHOCTi. 

l-IaGYTr5! if npHIIHHellHlI cTaTYCY cy6'€Kra rIlJIITHlf'\IH1IIJ,TBa liJi3H4HHMl1 Ta IDPI1,L1H4HH~fll 

OC06a\1l1 "lac lIK CIIiJIbfli pilCH, TaK i LfHMaJ!O BIJMIHHOCTei1. oGYMOBJleHHX npHpO,LIH H \111 

OC06mlBOCTJIMl1 !lfO;J.HHH. C[liHbIlHM € Te, UIO HaGYTTlI '3,13f1a'!CH010 CTaTYCY LIJ,O!J:O 060x YKa3aIlHX 

KaTeroplfi Y4aCHIIKIB lllHlLlbHHX BiL\HOCHH fIOB'1I'3aHe 3 npO.\O;rIKeHHlIM npOlJ,e!J:ypH !J:cplKaBHll'i 

peccTpalJ,i!. AHe lIKlllO ,LIllll <jJi'3I1'!rIO'i OCo6H TaKa pe€cTpalJ,ill, no cYTi, 03HaLfaTHMe p03WHpeHHlI fi 

npaB03!J:aTHOCTi (nOWl1pCHHlI npaB03L\aTHOCTi Ha c<l>epy lIi!J:npl1€MHI1UTBa- '-1. 2 CT. 50 UK), TO ,LIllll 

l{)PH!J:H 'IHO! oc0611 <jJaKT fi pe€crpauii 3HaMeHl'f BJiaCHe BHHHKHCHHlI npaBocyG'€KTHOi oplaHi3auii 

5IKTaKo·i(4. 4eT. 87 UK). 
06ellr uI1Bi.fJbHO! npaBo'uaTHocTi fOP!llU1'-1HW\. Ta <jJi3H4HHX oci6l1K cyo'n"iB Ili,w IPH€MHHUbKO! 

,LIillJlbHOCTi 3a3BH'-1aH f O!J:HaKOBl1'.I, xiGa IIJ,O I{)pIUII4Ha oc06a HC 3!J:irrHa MaTH TaKi L(IIBiJlbHi npaBa i 

000B'lI3K!!. 5IKi 1a CBOfK.) npllpO,'lOKJ MOlKYTb Haf[elKaTI1.'IHW~ ;1H).JHHi ('I. I CT. 91 UK), O!J:HaK peaJlbHo 

npaB03;(aTHicTb (100\ KaTeropiil BKa3aHI1X Cy6'CKTiB \fOlK(; liyn! OOMe)!(eHa, npH40My U(O;(O 

I{)PHJlWIHOI" oc0611 1I0TeHLUiiHo y 6iHbWiii KiJlbKOCTl Blllla;\KIB. AJlKe KpiM <jJaKT114Horo 06MclKellHii 

npaB03;raTHocri B CILlY 3aKOHY (JliueH3YBaHHlI, OCOOJlllfl] fH1MOrJI .]ll Cy6'CKTiB OKpeMI1X BI1Jis 

JlillJIbHOCT1) fa 3a piWellH5Ii\1 CYJlY (Bce qe MOlKiIHBC TaKOiK i IUO;\O iHJU!BiL\ya~bHoro niWlpH€IIIUll), 

YCTaHOB'nlMI1 :lOKy\!CHTa~IH KOHKpeTHO! I{)PH;:(l1'IHO'j OCOOH \WlKe OYTH npllMo BIBHa'leHO f1esHi 

Me)!(i fj npaBo'UaTHocri. BTiM, oCTaHHiil 411HHllK, 5IK npaSI1JIO. HC Mac a6COJll{)THOm 3Ha4CHH5!, 

()cKinbKH 3ri!J:HO 3 a63. 2 'I, 3 CT, 92 L{K Y Bi2lHOCHHax 3 TpeTiMH oe06aMI1 06"lelKeHHlI nOBHOBa)!(CHb 

lllono npe!J:CTaBHI1UTBa IDPl1!J:114Hoi oc0611 He Mar IOPH!J:H4HOI C!1JIH, KpiM Bl1lla;rK1B, KOiIH IDpH,LIHlIHa 

oeooa !J:OBe!J:e, lllO rpeTlI ocoGa 3Ha.!a 'Ill 3a SCIMa 06CTaBHHaMH He Morna He 1HaTH npo TaKi 

OO.\IClKCHHlI. O'leBI1JlHO, B cHnl' alleKBaTHOCTI IIpaBO- i llio!J:aTHOCTi I{)PIfJlH'IHOi' Oc06JI HaBC!J:eHe 

3aKOHononOlKeHHlI CJIi,LI nOWllpHTlI il Ha S!!l!ae[KIl ii' BHXO!J:Y 3a MelKi CB06 npaB03f1aTHOCTi. 

ODKe, 1araJlbHHM 06Me)!(CHHlIM L(llRi!lbHOi' npaB03.::\aTHOCTi lIK <jJi3H4HIlX. TaK i KJPHJlII'IHI1X oci6 

\10lKHa BBailGlTII HOp!\laTllBlIi Bl1M0rl13J(iHCHI{)BaTl! rIeRHi mua rocnOJJapCbKOi W5lJIbHOni BHHlITKOBO 

[liCil51 O;ICPfl<:ilHllil Bi;1.IlUlliJlHOrO JI03BOIlY (JIiUCH3i·i). l-lO;]1I0'IClC IlpaBO'lJlaTHicTb <jJi3H ' IHHX oci6

fIIL\npl1fMUIB oG\Il:fKClia 1aKOHOflOJlOlKeHHlIMl1, 3n;1I10 '3 iIKl!:-lli I!paHO npOBa,LII1TH OKPCMi ElICHl 

niW1p1101HHlJ.bKO·' Ji51 clbHOCTi MOlKYTb MaTH JllllllC fOPI1;W'IHi oe0611 BH3Ha4CHHX 3aK()HClM 

opnmi3auiiiHo-npaBOBl1X (POpM. XO'-1a 11[OllO Cy6'CKTiB \1,lJ](lr'o 6i31!ecy 5!KTaKHX, [[[0 BlilfTOBIJlafOTh 

napaMerpaM, YKa'laHHM B 3aKOHi "Opo JleplKaBHY I! i:lTP!!~1 f:y \I<LJluro niJ:(flpHE:MHHUTBa" - Uc 

3a3BH'laii H~ \IaC 'lH,l'leHllll, OCKIJ\bKI1 ,'lill 3a3HaLIeH010 npailOBIJIO aKI Ylie [JOWHPfO€TbClI, 30Kpe~!a, 

Ha rpifl3HCOBO-Kpe!J:HTHi Ta HeoaHKiBCbKi cjJiHaHCOBi YCTaHOBl1, lllOllO lIKHX l' 3aKOHO;[aBCTBi ro!IOBHO 

il BCTaHOBJ!I{)I{)TbClI Bi!J:flOBi!J:Hl ()6~le)!(eHHlI. 

KO!lH MH roBOPHMO npo LU1Bi!lhHy :(i€3nZlTHicTb cy6'cK'riB fliilnpl1E:\1 HI1 LIb Ko'i .uillJlbHOCTi, TO 

flOHa B ycix 6e3 BHHlITKy ocio uifi" KaTcropi'i \!lJ)Ke 6ym TiJlbKI1 nOBHOI{). Ll(o,\o <jJi3WIHO'i OCOOH 

HaoYTr51 [JOB HOi" !J:iO.llaTHOCTi E: aoo [lepeJYMollOI{) pCE:cTpaui"i lIK lliJlIlPHH1U51 aGo HacniL\KO\l L(bOrO 

(KO:H1 UiilCHI{)(TbClI pe€C'rpaui51 Ili;J.llPHH!H1lllbKO'j ,'lillJlbHOCTi HeIloBHosriTllbO["O i iiileTbOI He IIpO 

ImGYT!lI. a rrpo H3n3HH5! [10l\IY Bi,LInOBiJIHlX I{)PIUHLfHHX \IOlK!lHBOCT6il. OO~lCfI(CHHlI LUlBiJTbHOi' 

.liunaTHllcri 'III mHHallll51 cjJi'lWIHO"i OCOOH HeJ,iu,'lallllll(l E CiClY\1OIlIlUiU II L[CTaBOI{) Jlflll mnoaBiltf!ll51 

II cTaryey lIi;lIIPIH\Il\iI- 3ri,lHO 3i CT. 46 3aKOHY "Opo .JC[H;aBII\ pc'(C Ipauil{) f{)PH,LIH'IHHX ocio T<l 

<jJi'IWIHH" (lciCi-11 i.lIIPW\!lli H" Y pa'3i OO\lelKCHH5I L(llfli.'lbHO·i .Jinl~nilllcTI rjli3fl'!Hoi" OCOOI1 npOBO)HI ILe>! 

~lep)KaBHa PC(CIP~iUI51IlPllIIIIHCHH5II1Uf!PHfMHI1UbJ;(l1 ~JI}LILH"l'ir ;10'1' oeooH-llillnpHc'vll[}l 

Ck,. '(1 III K()CT5I~j 11 illl Hil bHO"i IlpaBOCYO 'O;TIIOC II ( ',Ill! 111.1IJp'!(\i !lHUTBa CTe, IUO BlJCyTI !!CTh 
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CTaHOBHTb a6COJIlOHWi' nepeWKO:\H ;J,JIll Ha6yrrll npaB i OOOB' 513KiB 3a ;.(OIOBopaMH, YKJTa;.(eHI1MH :10 

3,UiMCHellHll 3a3HayeHOl pe£cTpauii·. I1PHMipOM, 51Kll\O ¢i'HIYHa oc06a p031l0'laJIa ni,.([lpH£MHHUbKY 

iri51JlbHiCTb oe3 ,ilep)I(aBHoi' peccrpauil, YKilaBWM Bi,UnOBiiJ.Hi .Il0rOBOPI1, BOHa He Ma£ IIpaBa ocnoplOBaTM 

IX JlHwe Ha TiM IIi,UcTaBi. ll\0 He c ni):lnpH£MueM (4, 3 CT, 50 UK). OpoTe Y 3aKoHi 3aJIHWa£TbCll 

HeBHpiIlJeHHM mlTaHH5I ll\O.llO MO;.K.lI1BOCTi OCI10PHTH ;J,iiicHicTb 03Ha4eHHX ,UoroBopiB iHWH"IH 

y4aCHI1Ka~1H UHX npaBO'lHHiB, Ha Hawy ,UYMKY, 3 OrJIll.L\Y Ha npHHUHfI .:(oopoCOBicHOCTi TaKe npaBO 

3a 3ra,UaHH,\\H oc06aMH ~IO)I(e 6YTll BH311aHO BMHllTKOBO y THX BHlIa,UKax, KOJIH BI,UllOBi,UHa CTopOHa 

He 3HaJia i He Moma 3H,lTl1 npo Bi)l.cYTHiCTb Y i"i KOHTpareHTa crarycy cy6'£KTa ni.illlpH£MHHUbKOi' 

):lillJIbHOCTi. Ta 51KIlIO HmlBHicTb YKa,aHoro CT8TYCY £ OOCTalIllHOIO, WO ~Iac AJIll 3aiHTepecoBaHol 

CTOPOHH iCTOTHe 3Ha'leHH5I, H,UJelKllicTb llpOI1l)HOBaHOIO llIlIXOiJ.Y ni.:(rBep.L\)I(Y£TbC5I aH<U10ri£.IO"3 

Y)I(e 3ra,naHOIO 'I. 3 CT, 92 UK. 

KpiM Toro, 3BalKalO'IH Ha MO)l(JIHBicTb Ha,UaHH5I cTaTYcy cy6'€KTa ni.unpH£MHI1UTBa 

HenoBHoniTHboMY, llKHH .L(OCllr wiCTHa.L\I..\5ITH pOKiB, .L\ilO '1,3 CT, 50 UK CJIi,U nOWHpHTH 51K Ha,UoroBipHi 

Bi.L\HOCHHI1,a Y'IaCTIO 1I0BHiCTIO ,iliCl):laTHI1X ¢i3H'IHHX oci6. TaK i HeIlOBHOJIiTHix Y Biui si:.! WiCfHa.L\U5lTH 

pOKiB, Korpi B HaJlelKHMH c!loci6 YKJIaJlH Bi,illlOBi.ilHi ,UorOBopH (3 ,U03BOJIY 6aTbKiB, YCHHOBJlIOSa4iB, 

niKnYBaJlbHHKiB Y BHna,nKax, nepe.L\6a'leHHX 'I, 2 CT, 32 UK), 

[cHYBaHHll P03fJI5IHYToro npaBHna ('I. 3 CT, 50 UK) He MOlKHa TpaKTYBanl 51K TaKe co6i 

"nOWHpeHHll" ni,UnpH£MHIlUbKO'1 npaB03,UaTHOCTi .L\e-¢al\"TO Ha TOM nepio,U, KOJIIl rpi3!!YHa oc06a He 

sflpaBi 6yJIa 3.LIiilcHIOBaTIl ni.unpH£MHI1UTBa, Pa,Uwe BOHO CTaHOBHTb eJIeMeHT npaBOBoro 3axHcry 

iHTepeciB KpeJlIfTopiB 3ra.LIaHOi' OC06H. Mi)l( TIlM, ueii 3aXIlCT He 6Y.LIe ,UOCTaTHbO e¢eKTHSHHM 6e3 

YKa3iBKH Ha MO)KmIBicTb 3aCTOCYBaHHll .LIO BiwIOBi,UHI1X J.loroBopis npaBHJI npo1ll611B'513aHIUI. 

lIOS' ll3aHHX i3 3.L\ificHeHH5IM ni.LInpIlfMHHUbKOI ;lillJIbHOCTi, npo ll\O CBom 'lacy fiWJlOCll Y '1. 3 CT. 54 
IIpoeKry UK), BHaCJIi.ilOK BKa3aHoro 1aJlHwa£TbCll He3po3YMiJillM, cKa)l(iMO, Te, "1M ,UOIIYCTI1MO 

nOWllplOBaTH Ha ¢i3H4HY oc06y llK CTOPOHY B nifmpl1€MHIlUbKHX .LloroBopax, YKJIa,UeHHX 6e3 

pe€CTpaui'l 'ii llK ni,UnpH€MUll, nOJ](l)KeHb npo SiIlllOBi.L\aJIbHicTb 6e3 BHHI1 ('I, I cr. 906 UK. .L\pyrc 

pelJCHHll C[ 2 CT. 218 fK), BBa)l(aCMO, ll\0 1aJIClKHO BiJ], 06CTasHH cnpaBH (BHpa)KeHa CllCTeMaTWIH1CTb 

YKJIa,UaHHll iloroBOpiB, cnpllMoBaHllx Ha O.ilep)l(aHH5I npIl6YTKY) cY,UY CJIi.LI HaJl(lTH MO)l(.rH1BicTb 

3acTocoBYBaTH BKa3aHi npa8l1J\a Y 03Ha'lCHHX CMryaUlllX. 

U~o )I( ,UO K)PHlIH4HOi' OCOOII, TO ryT ;:(ic iHwe npaBIUIO, Bmw IIepe,U6a4af MO)KJIHBicTb 

.L\06POBi:lbHoro npaBoHacrynHHUTBJ HOBoCTBopeHol !lpaBocy6' fKTHOi' opraHi3auii' wOAO 3000B' 513aH b 

'1-1 3acHoBHHKiB, ll\0 nOB'll3aHi 3 Ii cTBopeHHllM, TOlK ;lllIlle Y pa3i CXB<UleHH5I AiM 3acHoBHHKiB 

BilHIOBi.ilHHM opraHoM IOPIl,UH4HOi OC06H BOHa HeCTIlMe Bi,UlloBi.L\anbHicTh 3a BKa,aHHMH 

3060B '513aHH5IMH ('I 4 CT, 96 UK) 3araJIOM TaKHH ni,Uxi.J ( BHnpaBllaHHM, oCKinbKH pe£CTpaaill 

IOPIl)lWIHHX oci6 CTaHOHHTb "ocraHHIO cTaail{), I1lO 3aBepwyc npouec CTBOPCHHllIOPIIJ.lHYHO·1 OCOOII 

i f1pH3Ha'leHa rapaHTYBaTIl BiJlflOBi.LIHicTb HHMo!; wo BHcysalOTbcll .LIO IOpH.LIIl'lHIlX oCl6 f1eBHOm 

BHJ.lY, IX peaJIbHHM MO)KnHSOCTllM. CaMe 3 MOMeHry PC€cTpauii' IOpH,UIl'lHa oc06a, llKa lID [[bOra 

iCHYBana rpaKTl14HO, BHHHKac IOPH,U1I4HO"4 

BpaxoBYI04H npHp0,UHi Bi.LIMiHHOCTi opraHI3auifiHllx YTBopeHb Ii HlO,UHHIl OKpeMi ni,UCTJBI1 

I1pHnHHeHHlllOpH'uH'IHOi OC06H Ta npOBeileHH5I.1Iep)KaBHo·i pcu:rpaui'l npHIIllHeHHll ni,UlIpH.€MHHUbKO·1 

;lillJ1bHOCTi iHIHIBi,UY<UlbHOIO ni,UIIpllfMIJ)1 TaKO)l( pi3WlTbCll, BO,UH04ac cninbHHMH £ TaKi , HHX: 

BH3HaHHll lOp H,UlI II Hoi' OC06H a60 ¢i3114HO'1 OC06H-lli;1I1PIl €MU5I 6aHKpYTOM: nposaJ()KeHII5I 

Ci YKpa'IHcbKe npaBo. - 1999. -- NQ 1. - C. 53. 


, 50pHcoBa S.i. MeroAOnoriYHI npo6neMVI AOcniA)I(eHH>l IHCTVlTYTY KJPHAHYHO"l oco6V1 B reopil llHBinbHoro 

npaB3 II MeTOAonoriclHi rlpo6neMVI npaBoBol Hay'~1. - XapKIB: npaBo. - 2003.- C. 258-259. 
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38 =BICI1nK=============== 
= cXA-feAbHW,,(bKOZO iHcmumLjlnlj peZiOHaA-bH020 Ljnpa6A-iHH,Q ma npa6a = 

ni.Qnpl1EMlfl1UbKOI .Qi5l!lbflOCTi, llI,O 3a60pOHeHa 3aKOHOM; HenOllaHHH npOT5IroM pOKY opraHaM 

Jlep)!{asHo'i nO!laTKosoi' CllY)!{0I1110aaTKOSI1X JleKJIapauiiL .QOKYMeHTis cpiHaHCOBOl3BiTHOCTi siw lOsill,HO 

1.(0 3aKoHy. AJle, KpiM TOro, 1rillHO 3i CT. 46 3aKoHY "flpo l.(ep)!{asHY peECTpaujlO IOpl1JlWfHI1X oci6 Ta 

cjJi'lWIHHX oci6-lIiwljmfl\1Uis" Ha nil(CT:wi piweHHlI CYllY :\ep)!{al:!Ha pefCTpalliH npHlHIHellH5I 

ni;:lIlpHfMHIIUbKO'i lIi5lJlbHOCTi cjJi311'1IIo'l ocoolf-nUlnpW\l11ll IIPOSO.QlfTbC5I TaKOlK i Y pa3i BH3HaHH5l 

rpi311YHOI oc06u, 5lKa E IlillfIplfcMueM, HeaicllaTHolO a60 flPH oo"felKeHHi fi Ul1BiJibHOi' Jli(3)laTHocri, 

OC06J1l1BOCT}!MH COuiaJIbHO-npasoBol nplfpoillf IOPHiJ,lfYHO'i ocooa BH3HayalOTbClI oKpeMi 

ni.QcTaBI1 npHIlI1HeHH}! uici' KaTeropii' cy6'cKTis llHSiJlbHOrO npaBa, HanplfKJlalI, oCKillbKH HallBHicTb 

BHaCHOIO Ma?iHa CTaHOBHTb MaTepiaJIbHY IlepellYMOBY 3iJ,iikHeHHH ul1BiJlhHOI npaBocy6'fKTHOCTi 

H1PH;JI1YHOi' OCOGH (MaHHosa BiliOKreMneHicTh f fi KOHCTIHYlT! BHOIO 03HaKOfo), BOHa npHfIHHlIfTbC5l 

8 pnYJlbTaTi nepCJaHHiI BCbOro CHOro \laiilla. fIpaB Ta 0008' W!KiB iHlllHM i{lPlUl1'iHHM oc06a"l

IlpaBoHacTynHHKaM IIpH rrpOBelleHHi rI' peopraHi3auil. 51K IUTYLlHe opraH i3aailiHo-CTpYKTypHe 

yl'BopellHlI IOpl1iJ,H4Ha ocooa niiJ,J1l1raf I1iKBillauii'1a piWCHHJlM i"i YlJaCHHKiB a6a ynoBHoBalKeHoro 

HHMlf opraHY, a60 )!{ 3a piWCHHJlM CYLlY lJH opraHy ,]eplKaBHo'i BJlaJ1H, lIpI1HH5ITHM y 8HnailKax, 

nepellOalJeHHX 3aKOHOM. BillflOBi'lHO iJ,0 'laCTHHH 2 CT, 31\ 3aKoHY ni,UcfaBaMH 1lJUI YXBaJIeHHlI CY110BOro 

pimeHHlI lIpO npmTlmeHHlI fOpH)]f1'fHO'i ocoou, llI,O He nOB'1I3aHO 3 ii' 6aHKpYTCTHO~I. 30KpeM3, r: 

Bff1HaHHlI HelliiicHHM 'larlHCY npo IrpOBe2]eHH5l lleplKaHHoi pecCTpauii' lJepe'! nopYllleHW! 3aKlmy, 

,llmYLUeHi npl1 CTBopeHHi IOPI1LlHYHO'r OCOGH, 51Ki lie MO)!{Ha YCYHym; npOBaJllKeHH5I HCIO .uillJlbHOCTL 

lll,0 cynepeYHTb YCTallOBYHM JlOKy.\lcHT3M; HeBi;lnOBiJ,HiCTb MIHiMarlbHoro p03MiPY cTaryTHOlo 

cjJOHllY [{)PHJlH41101 OC06H BH\lOraM 3aKOHY; HaHBHicTb B E:,LIHHOMY Jep)!{aBHOMY percrpi 3aI!I1CY 

npo BiJlcYTHicTb lOPH.!lHYHO'i OCOOH 3a BKa3aHHM i"i Micue3HaXO.Q)!{eHH5IM. 

C!Ii!IbHHM lIII}! Bcix Cy6'fKTiB MaJIOro 6i3Hecy f Te, LUO lIK Bi,LIllOBiJ,Ha fDpm:Vi4Ha ocooa npHnH

H>HTbClI, TaK i cpi'3H'IHa oc06a-niJlnpHO[eUb rI036aBJlllfThClI cT,nycy nilInpHfML(5I 3 ;laTI1 BHeCeHH5l 

JlO F;lHHOro lIePlK3BHOfO pefCrpy 'laIHlCY BliJ,nOBUIHO llpO llpHIHlHeHHJI fOP't'HI'IHO'i oco6u a60 

lleplKaBHY pefCTpauiHl IlpHnHHeHHJI rri;\I!pHfMHlfUbKO'i ili51JlbIlOCTi cjJi3HyrlO'l' OCOOH-lliJ~npHfMWL 

'3 BI1K,1aJ,eHoro Bl1nmlBaHlTb TaKi BHCHOBKH, 

I, U!1BiJlbHa npaBocy6'CKTHicTb cy6'fKTa \larlOrO ni,LInplffMHHUTBa CTaHOBHTb CYKyriHicTb 

IOpHJ1W1HHX MOlKJlHBOCTeH, lUO mBHa4alOTb 3;JaTHicTb Bi.QllOBiiJ,HOl cpi3l1YHOI aoo IOplf::\H4 IIO'i oco611 

opanl CHCTeMaTlilJHY Y'laCTb B UIfBIJlbHOMY 060pOTi Bi:J CBom !MeHi Ha nportJeCIliHI1X (ni.QrrpH01

HllUbKllX) 3acailax 5IK OCOOHCTO (cBoi'\1ii JI5lMH), TaK i LlepC3 oopa~rHX HeKl rrpe;.rCTaBH11KiB, 

2. ¢aKTH4IlHM ooorr UHBiJIbHol [lpaBO-uaTHOCTi cyo'fKTa ,\larlOrO niJnpIffMHHllTBa~ cjJi3114HOI 

a60 K1PlliJ,HLIHOi' oc0611 ~ MO)!{e 6YTH o6MelKeHo, 30KpeMa, 3aKOIlOllaB'fHMH BI1MOraMH llI,OJlO: a) 

npOBaJLlKeHHll oKpeMHx BHlliB Jli5I!lbHOCTi BHHlITKOBO KlPH,n114HHMH oco6a~lH neBHI1X opraHi'laL\ifiHO

npaBoBHx CPOPM; 6) He06xiJHOCTi OTpI1MaHH5I Jl0380J[Y (IIiueH3i'i) Ha npOBa,LI)!{eHHJI neBHI1X BHlliB 

!Ii;wPlIfMHHllbKOi' :lix,lbIlOCTi, Kpi~I TO[,O, ,\IClKi u>miJlbHol IlpCll103;laTHOCTl KlpIIJWlHO'j OC06H MO)!{VTh 

GYllllllBHalJeHi l1opMaTllBHaMlIllplll1llCa~nl 11(0110 npoB,UlKeHH51 oKpeMHMI1 cyo":KTa\1I1 I1i;lllPlH~!' 

IfI1LlTBa BH'lepflllUlo IIcpe:liKY KOHKPeTllll\ BIUiB ;.ri5lJIbHO".j ( !OOTO B p,ni ycraIIOBJIelflf51 clIeuia!JbHOI 

llpaBO'liJ,aTllOCri IOPHiJ,HLiHUI OC06lf), a60 BOJleHH5IH!1eHHlIM 11 JaCHOBllllKiB (Y4acHHKiB) IDO,110 

3J,iMcHeHHlI H)PI1;.rH4HOK) OCOOOfO BllH5ITKOBO Ti(i llillJIbHOC.i, lll,O 'ii npll\Jo llepe,noaLleHo YCTaHOBL!HMI1 

,noKYMeHTaMH UbOro cy6'E'K'ra IlpaBa, 

3, Ll,ic1l3THicn. cyo' (niB Ma.JIO[O ni,]npHfMHlIUTBCl - 5IK Qli1114HHX, TaK i JOPHJ\HYHlIX OCIO 

Illl8flOfO, npH UbO\lY ¢aKfwIHlrii llO(;![ ~\iC;ll,rnIOCri Klpruwlfwi' OCOOH H:lllepe;r. Htnf!aLfacrbC51 

,\lc;.t<aMH fi llpaBllQaTf!(1Cri, a IlP'liiH5ITl,r plllleHHlI cY.Jy IlpU m)~le)KCHfllI ,JICuaill()CTi (jJi'H1'liWI 

llCOOH ClIp HaOYT!)I aGu IrrpaTCl cpi'Hl'IIIOlll UC(lOOKJ craTy":y cyo'CI(Ta IIi;11IPllCMIIllUbKO'i;(i5l!IhHOCr 

He 3Mi HIOC [IpaBoBoro pe)!{l1\lY Ii' BiJUloBillarlbHocri '3Cl l[IIHinbHi UpaB(1IlOp)l1leHH51, B'lHHeH i y '3H' }j3Ky 

'! cjJaKH!'lflflM npoBaLllKellH>lM 3a311:t'Ie[IO'r' ~U5l'lbl!()l'TI. 

C 
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4, BIl3Hu'leHH}I oKpeMllx niJJ,CTaB npIlBIlHeHH}I IDPHJJ,ll'lHO'i oco6a a60 niJJ,cTaB J],JI}ll1pOBelleHH}I 

Llepll<aBHOi' percTpal~i'i npllnllHeHH}I niLlnpllcMHHUbKO'i lli5lHbHOCTi cpi31l'lHOi' oco6H-ni.unpllfMU5I 

3YMoBJleHe BiJJ,MiHHOCT5IMH couianbHo-npaBoBoi npHpollH fOPIIW1'1HOi' oco61l Ta HMOBipHicTf{) 

o6MelKeHH5I LlictJaTHOCTi cpi31l'lHoi OC06H a60 BIl3HaHH5I fi He)1iu;J.ClTHOID, 

CmecpaH'1/jJ< P,O" 

crnapumu /taYK06UU cni6po6irnHuK 


[Jodio7bCbKOi' Jw6oparnopii' HJJJ npu6wIlI1020 


npa6a rna nidnpuCl1I1Ulfrn8a AflpH Y'KpaiHU, 


8, 0, npopecopa Ka<jJcdpu lfU8LlbHo-npa6081L1: 


()IIC1Iun'/iH X\lC1hIiWlbK020 ylli8epCUrnem\' 


ynpa6Ril/w/ lila npa8a, 


Kill/aI/dam IOj.iU(jll<ItIIIX l/ayK, dOljeWI1 


OCOoJIMBOCTI IIPABOBOI PEfJIAMEHTAUII TA CMCTEMATM3AlI,II IIPAB 

IIAlI,I€HTIB B YKP AIHI 


3MiHa cycrrinbHHX npiopHTeTiB BIlBOjlHTb Ha nepwe Micue B icpapxii' COUiaJIbHHX UiHHocTeH 

nIDJJ,HHY Ta OKpeMi i-i AYXOBHi 6nara, OAHHM 3 51KHX C 3AOPOB' 51, TaK, BiAnoBi;~HO AO n, 3 K()JlCHlTyuii' 

YKpai'H11 3AOPOB'}1 nIDAIlHH BH3HafTbC5I, Ha piBHi 3 i-i lKHTT}{M, BHIUOID COuiaJlbHOID UiHHicTH), a BC51 

,Ji5lJIbHicTb ,neplKaBIl nOBHHHa 6YTlI Cnp5lMOBaHa Ha 3a6e3neyeHH}I UbOro oJlara, Tanlfl HUI1P}lMOK 

p03BHTKy ,neplKaBIl Ta Bi.llrrOBillHo'i npaBoBoi' CHCTeMH, 6e33arrepe'lHO, BillnOBillar i,'l,eaJIaM npaBoBo'i 

Ta COUiaJlbHO OpinITOBaHo'i JJ,eplKaBH i cnpHH cpopMYBaHHID rpoMa,l\}iHCbKoro cycni.TJbCTBa, OPH 

UbOMY, 51K BIBHC\'lafTbC5I B '-1,2 cT,3 KOHCTHryui'i YKpa'iml, npuBu i cB060,nH nID)1HHH ra 'IX rapafl'li'i 

BH3Ha'IaIDTb 3MiCT i cnp5lMoBaHicTb,ni}lJlbHoni JJ,eplKaBH, C\ 'ix ymep.JlKeHH5I i 3a6e-3lIe'leHH}I I:: roJWBHHM 

060B' 51'IKOM JIeplKaBll, O~lHaK nonpH HH3KY cpYHllaMeHTaJIbHHX IIpaB rrIDAHHH i rpoMa,l\}iHHHa, 5lKi 

3aKpiJlJIeHi B KOHCTHTyuii YKpalHH Ta Ha6yJlH Bi.]1l0BillHOI'O r3!1~neBOro P03BHTKY, rapaHTlOO 

JJ,OTpHMaHJ-IlI BKa3aHOI'C) KOHCTHryuiHHOro nOJIOlKeHH5I MaE' BlICTYWlTll MOlKJlHBiCTb 3aKpinneHH5I 3a 

oc06010 Si;1II0Bi,:uroro ClIe1ll1cpiQHOro npaBoBoro craTYCY Ta 1a6c311e'leHH}I Horo 3JJ,iflcHeHHH, CaMe 

Ha}lBHICTb YfIJOJJ,HHH Bi;lnOBU:\Horo cneuiaJlbHOro npaBoRoro cralYCY BH3Ha'-lal:: 3a HelD 3aKpi(]J1CHiCTb 

l1eBHoro oco6nHBoro cneKTpy npaB Ta 060B' 113KiB, a TaKOlK BCTaHOBJleHH5I oco6nHBOCTeH 'ix 
1iliHCHeHHll Ta 3axHcry, OLlHHM i3 Hafl6inbw cneUHcpi'lHHX Ta HaHMeHW BI1ByeHHX B I1paBOBiH Hayui 

Ha CbOrollHi I:: llpaBOBHH craryc JUOLlHHH 5IK llauifHTa, 

OHTaHH5I I1paBoBoro crarycy Ilauil::HTa 6yrro npellMeTOM HayKOBOf'O 1l0cni;l)KeHH}I B, I. AKonOBa, 

H,6, 60.'10TiHo'i, lI,O, KpacaB'lHKOBO'i, lI,B. KpacaubKoi', M,M, ManflHo'i, cr, CTCUCHKO, O,B,THXO

MllpOBa ra 6araTbOX iHWHX, OllHaK BKa3aJli p060TH CTOCYBaJlHCb 3,ne6im,UJo1'0 ny6JliYHO-npaBOBoro 

ClClleKTY UbOro rIHTaHH5I i 06XOAIlJlH CTOPOHOID BllpiUleHH5I rIHTaHH5I KOMIJJleKCHOi' npaBoBo'i 

perJla~!eHTauii IlpaB nauifHTiB, OC06J1HBOCTeH IX 3,liiiclleHWI Ta npaBoBoro 3axHcry, Y 3B' }I3KY i3 UlI.\1 

MH BWlHa'laC~l() ~!CTOIO lIawoI'o HaYKOBOI'O .iJ,OCHI.J)KCHH}{ P01Kp'lrT5I IlHTaHb UlO.JO llpaHoBoi' 

perJJa~lCHTallii [!pall nauifHTiB Ta BCTaHOB:JCHJ-IlI 'ix CllCTC~lIl. 

IIC)[lpH UJilPOKY cyclliJlbHY 3aCTOCOBYBaHicTb fa HOj1\laTHBHC TepMiHOBlKHBaHH5I KaTcropi'i 

"nailinIT", BCTaHOIUCHH5I flora npaBOBo'i CYrHOCTI BOa'laE:T];CiJ ;1()SCFlI np06!1eManlYHHM, A;I)](C Hi! 


