www.univer.km.ua VYwuiBepcurercbki HayKoBi sanncku, 2012, Ne 1 (41), c. 536-544.

536

KPUMIHAJIBHE ITPABO; KPUMIHOJIOI'TA;
KPNMIHAJIBHO-BUKOHABYE ITPABO

B. K. I'pumryr

Odoxmop puduyHux HayK, npogecop,

unen-kopecnoHdenm HauyionanvHoi axademii npasosux Hayk Yrpainu,
Oupexmop HaguanvHo-HAyK06020 iHCmumymy npaea, ncuxonozii ma eKoHOMIKU
JIvgi6Ccvk020 OepacasHoz0 YHiBepcumemy 8HYMPIWHIX cnpas

VIIK 343.3/.7

HETATUBHA (PETPOCIIEKTHBHA)
KPUMIHAJILHO-ITPABOBA BIIIIOBIIAJIBHICTD
TA II IIITICTABA

Ilocnioxncerno ocHo8HI KoHUenyii 1opuduuroi 6idnosidarvHocmi JHOOUHU 8
il HeeamuBHOMY 3HAYCHHI, 30iICHEHO BIOMEHCYBAHHA MAKOL
gidnosidanivHocmi 6i0 3ax00i6 (mip) OeprcasHoz0 NPUMYCY; 6U3HAYEHO
MexHCi pempocneKmueHoi 8i0nosidaivHocmi, 30cepediceHo yeazy HaA
HOpMamugHilL ma axmuuniii nidcmasax HezamMuBHO! KPUMIHALbHO-
npasosoi 8idnosidabHoCcmi.

Kmouosi ciioBa: HeraTusHa (PEeTPOCIIEKTHBHA), KPUMiHAILHO-IIPABOBA BifIOBimaIbHICTE, 3aX00U
IpUMyCy, MeXKi BimmoBifaiabHOCTI, ITificTaBa BiAIOBiAAIHLHOCTI.

VY zaranpHill Teopii paBsa, fAK i B sarasibHiil (imocodii Ta Q)Lnocoqﬁi mpasa, He
BI/IpO6JIeHO TAKOXK €IIHOTO pOSYMlHHH TOHATTA (beHOMeHy HeraTuBHOL (peTDOCHeKTI/IBHOI)
FOPUAMYHOI BiATIOBi A TLHOCTI JEOAWMHU. ¥ cyqach/I IopI/I;u/ItIHH/I JHTepaTypl CITOCTEPITaETHCA
BU3HAHHA TaKUX O3HAK ITHOT'O BUAY IOPUAMYHOI BiITOBiIaTHHOCTI:

1) ropummuHa BiTOBiIAIBHICTE — HACJIIIOK BUMHEHHS JIFOITHOIO IIPABOIIOPYIIIEHH T,
¢opMa pearyBaHHsA Aep:KaBU Ha MOBEIIHKY JIIOANHU;

2) 1opuauYHA BiIOBiTAIBHICTD € HACTIKOM BUMHEHHS JIIOAWHOIO TiSTHHS, AKe
MiCTHTh O3HAKHU IIPABOIOPYIIIEHHS, IIepeI0ayeHoro HopMaMu IIpaBa;

3) 1opuAMYHA BiANOBiAAJBHICTE JIIOAMHY PEAIIBYETHCSA B MEYKaX IIPABOBOTO TIOJIA;

4) 1opuaAUYHA BiIIOBIIAIBLHICTE JIIOAWHY Peasi3yeThCA KOMIIETEHTHIMY OPraHaMu
JepsKaBy;

5) 1opuAWYHA BiANOBIIAJBHICTE JIIOMUHU PEAJIiBYEThCS Y BU3HAUEHUX 3aKOHOM
dopmax, crocobax;

6) ropuaMYHa BiIIOBiABLHICTD JIIOJUHYU Ma€ CBOI CTafii peaJsrisaltii;

7) 1opuUaUYHA BiAOBiJAIBHICTD JIOAWHN PEaJIisye€ThCS BIIPOIOBYK IIEBHOIO Yacy i
Ha MIeBHOMY ITPOCTODI — TepUTOpii JepsKaBy;

8) ropuaMYHA BiIIOBIAJIBHICTS JIEOAMHY ITiIITOPSAKOBAHA Bi OB IHIM IPUHITUIIAM.

Haii6iipIn momupeHMEy B 3arajibHill Teopii ITpaBa € TaKi KOHIIEHIIil ITOHATTS
¢deHOMEHY IOPUAVYHOI BiAIIOBiAaILHOCTI JIIOOUHY B i1 HeraTUBHOMY 3HAUEHHI:
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1) ropuauyHa BigIOBiTAIBLHICTE — IIPABOBITHOCHHY;

2) opumuyHa BiﬂHOBiI[aJILHiCTL — TIOKApPAHHA;

3) ropuamuHa BmHOBmaJILHmTL — pea.msaum CAHKITiT;

4) IOPUTIHA Bl,uHOBlI[aJIBHICTL — 3IATHICTB JIIOMWHM 3[aBaTH cO0i 3BiT IIPO CBOIO
MIPOTHUIIPABHY MIOBEAIHKY i IIepeTepIIiT 3aX0I1 AePKABHO-IIPMYCOBOI0 BILTUBY V (hopMmi
030aBJIeHHS HAJEKHIX 111 OJ1aT;

5) ropuamuyHa BiANOBimaNbpHiCTE — 3axim, Mipa mpuMycy 3a BUMHEHe
IIPaBOIOPYIIIEHH;

6) ropuamYHa BiIIIOBiAAIBLHICTE — IIPABOBUI 000B’A30K JIFOAVHI, ITI0 BUHUKAE 3
(haKTy BUMHEHOTO IIPABOIIOPYIIIEHHST;

7) 1opuauYHA BiAIOBiJAIBLHICTE — OCYZ IOBEMiHKM, MiSHHSA ITPABOIIOPYIITHUKA,
BifTLIaTa IPaBOITOPYIITHUKOBI 38 BUNHEHE IIPABOIOPYIIIEHHS.

Heo6xigHo 3a3HaunTH, II[0 IPUXIIBHIKY KOYKHOI 3 Ha3BaHUX ROHuemuI/I Hepl,Z[KO
TaKOMK Heo,uHoc'ranm B PO3YMiHHI m/:[xo/:uB IO BU3HAUEHHS X 3MiCTOBHOI YaCTUHU, 1Ho;[1
OKpeMi BUeHi BUKa3yIOTh IPUXIIHHICTD 0 KUIBKOX HA3BaHNX BUIIIE KOHIIEIIITiH IOPUIYHOL
BiZITIOBiMAJILHOCTI.

IOpumuuna BiAOBiZAJLHICTE JIOAWHY 3B’s3aHa IOTEHIIMHUM ab0 peabHUM
JepskaBHUM ITprMycoM. OTHAK He MOYKHA 3BOAUTH HETATUBHY (PETPOCIIEKTHUBHY ) IOPUIITUHY
Bi,I[HOBi,ILaJIBHiCTB AK JIMIe IO CTATHEHHA YU IOKAPAHHA, TaK 1 JrmItre mo 3aCTOCYBAHHSA
CaHKIIii, 60 Lu TIOHATTS He Bl/IOﬁpaDKaIOTB TIOBHOIO MipOIO 3MicCT i dopmu pea.msauu ulel
FOPUIIHOL Bl,uIIOBmaJILHoc'm HeI‘aTI/]BHa (pe’l‘pOCHeKTI/IBHa) IOPUAMIHA anom;[a.nbmc'rb
IIMPIIIA 34 CBOIM 3MiCTOM BiJ IIOHATTA “IoKapaHHSa” 1 “sacTocyBaHHA caHKINI”. Tpebda
mam’ATaTH, 110 HeraTuBHAa (PETPOCIEKTHBHA) IOPUAMYHA BiAIOBiJAJLHICTE MOMKe
peaJtizoByBaTHCA i 0€3 3aCTOCYBAHHSA CAHKIIII 3arajioM i MOKapaHHsS 30KpeMa.

HeratusHy (peTpoceKTUBHY ) IOPUAUYHY BiTIOBITAJILHICTE JIIOAMHY CJIiJT Bi IPisHATI
Biz 3ax0/iB (Mip) AepsKaBHOIO IPUMYCY. 3axoau (Mipi) Aep:KaBHOIO IIPUMYCY, SIK IIOHSITTS,
mupIie 3a 00’eMOM BiJf MOHATTA HeraTWBHOI (PEeTPOCHEKTUBHOI) IOPUIMYHOI
BiZTIOBiJAILHOCTI, OCKiIBKM BOHO, KPiM IIPABOBOTO CTATHEHHS UM IIOKAPAHHs, BKIIOUAE
¥ immri mpaBoBi 3acobu. IIpaBHJILHOIO € MOSHUITiA TUX aBTOPiB, AKi CTBEPIKYIOTH, IO
JIep:KaBHUI IPUMYC 3aBKAN IIPUCYTHIHM, IOUMHAIOUN YaKe 3 MOMEHTY HaOpaHHs UYMHHOCTL
HOPMOIO ITpaBa.

HopMmu mpaBa 3a CBOE€I0 BUPAYKEHICTIO € eTAJIOHAMM, MOAEJISTMY CYCITLIHFHO KOPHCHOI,
CYCHLIBLHO HpI/If/'IHaTHo'i HOBe;[iHKI/I JIEO/HIL, 6a;{caHoi 3 OOKY 3aKOHOJABIIA. Hopmu ipasa
YTBOPIOIOTH HOPMATUBHE II0JIE IOPUANYHOI BiITOBiqaIbHOCTI TroquHu. BoHu perymolo'rb
BOJILOBY TIOBEIiHKY JIIo,ueI/I. Y HopMax IpaBa ypedeBlieHa BOJIA JePXKaBH, AePiKkaBHe
BerminHA. [le nepixaBHe BeiHHS anpecoBaHe 110 IHI[I/IBIJIyaJII:HOI coBicTi i BOJIi KOXKHOI
JIIOIVHY SIK Cy0’€KTa CYCITLIBHIX B],Z[HOCI/IH uepes ii posym i CBI,HOMICTB. Cogicrs, 30Kpema,
€ OTHUM i3 BasKJIMBUX IOKA3HUKIB rigHocTi oguumy, il momiHyioua yecHoTa. [lep:xkaBHa
BOJISI, JepsKaBHE BEJIIHHSA PEAiByeThCA caMe uepe3 Po3yM JIOMWHU, il iHAWBidyaIbHYy
CBiZTOMICTB Ta COBiCTb, Uepes ii BOJII0, uepes IMOTEHIII MHY 3arpo3y 3aCTOCYBAHHSA IIPUMYCY
3 OOKY KOMIIETEHTHIX OpraHiB Aep:kaBu. CII0UaTKy MOTEHIIiiHA 3aTrpo3a 3aCTOCYBaHHS
JIEPKAaBOI0 IPUMYCY CIIOHYKa€ JIIOAWHY A0 JOOPOBLIHHOTO BMKOHAHHSA O0OB’ABKY, a y
BUIIAJKY BUMHEHHS HEIO0 IIPABONOPYIINEHHA BUKOHAHHA O0OB’A3KYy MOMKe OyTH fAK
JOOPOBLILHUM, TaK i HACHIAKOM 3aCTOCYBAHHA IPMMYCOBHUX 3aXOMIiB, Iepen0aueHUX
YMHHUM 3aKOHOAaBCTBOM. KpiM Toro, Ha Hallle ITepeKOHaHHA, Y BUMNIAAKAaX 3aIIOIiTHHA
IIPaBOIIOPYIITHUKOM MaTepiaJbHOI a00 MOPAJIBHOI ITKOAM Y1 000X il BUIIB OJHOYACHO
M 000B’SI3KOM ITPABOIIOPYIITHUKA OXOILTIOETHCS BiAIITKOAyBaHHSA, KOMIIEHCAITIl TaKoi
IITKOM.

Ho uncna immmx Aep2KaBHO-IIPABOBIX 3aXO0IiB HpaBOMipHo HaJIEXKaTh:

a) Honepe,umyBaJILHl 3aXO0/IH (HaHpI/IKJIa,u, onmc MaiiHa oco0u, AKa BU3HAHA
O00BHHYBAUEHOI0 Y KPUMIiHAJBHIN CIIpaBi; OroOJIOIIEHHS KApaHTUHY B MiCII€BOCTi, ne
BUHUKJIA 200 MOKe BUHUKHYTH eITi/IeMist);
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0) 3axomy MPYIIMHEHHS (HAITPUKJIA, 3aTPUMAHHS 0COOM, KA BUMHSE XYJIiTaHChKL
nifi);

B) BiTHOBJIIOBAJIbHI 3axX0omM (CKaKiMoO, yXBaJIEHHS CYZOBOTO PillIeHHS, AKUM
KepiBHUK IiAIPHEMCTBA IPUMYIITYETLCA TOHOBUTH Ha POOOTi O€3IIiICTaBHO 3BiJILHEHOTO
HUM IIPaIliBHUKA);

I') KOMIIeHCAIliiiHi 3axomu (30KpeMa, BiAIITKOAYBaHHS MaTepiaJbHOI ITKOAM,
3aMO/IiAHOI IIPaBOIIOPYIIIEHHIM).

HeraTtuBna (peTpocnieKTUBHA) IOPUIWYHA BiIIOBITABHICTS JIOMUHU — IIe BUJ 1l
OPUIUYHOI BiTIOBiTATEHOCTI, SIKMH € HeOOXIiTHICTIO IepeTepInTH ITOPYIITHIKOM ITPaBOBi
MIPUIIMCY 3aCTOCYBAHHS M0 HBOT'O KOMIIETEHTHMMM OpraHaMU Jep:KaBU IepefdaueHmnx
YMHHUM 3aKOHOJABCTBOM NMPUMYCOBMX 3aXOMiB ITPABOBOIO BILINBY y BCTAHOBJIEHUX
IIpoliecyasIbHi# Ta BUKOHaBYiH hopMmax. KoskHa 3 Tux hopM € HEBil €MHOIO CKJIAI0BOIO,
Ba)KJIMBUM €JIEMEHTOM YyChOTO IPOIlecy, IPOIleAypU peasizaimii oopuAMYHOI
BiATIOBiZasmbHOCTI. ¥ IIbOMY 3B’A3KY MOYyiKe CJIYIIHUM € 3acTeperkeHHs, 3pobJemHe
0. B. ®eodanoBuM 1Ipo Te, 110 3aKOH 0e3 puTyasIy, 6e3 mporearypy Horo il Mpu3BoIUTh
BJIay O CBaBiJLISA, a TPOMASIH — JI0 HE3aXUIIIEHOCTI.

HeraTusHa opuauYHa BiAIOBiZalbHICTh € HACITIAKOM OPUIUYHOI
0e3BiITOBI IaIBHOCTI JIIOAWHI, a caMe: 0e3BidImoBiZaIbHOI, ITPOTHUIIPABHOI ITOBENiHKU
JIIOOWHU AK Cy0’€KTa CYCHIBHUX BiHOCWH, pPe3yJbTaTOM BTPATH HEIO CHJIM BiIUyTTs
IOPUIMYHOL BiAIIOBiJaILHOCTI.

Haii6i6111 onTUMAaJIbHIIM CHOT'O/IHI, HA HAIITY TYMKY, € BUOKDEMJIEHHS TPHOX IN/ICTaB
HeraTUBHOI (PETPOCIIEKTUBHOI) IOPUANYHOI BiTIOBIIAIEHOCTI JIFOAVIH:

a) coriaJibHO-eTUYHA (MOPaJIbHA);

0) HOpPMATUBHO-IIPABOBA;

B) (haKTHYHA.

CouiaJIbHO-eTmIHa (MopasibHA) rIJ',I(CTaBa HeTraTUBHOI (peTpocr[eIcTI/IBHo'l') FOPUAMYHOL
Bl,I[l'IOBl,ILaJIBHOCTl JIIO/JUHY [IOBMHHA JIATH Bl,z(nom,ab Ha 3alUTaHHA: YOMY i 3a SKUX yMOB
JIFOVHA ITiIJIATa€ IOPUIITUHI i Bl,Ztl'IOBl,Z[aJ[bHOCTl, a iepsKaBa B 0c001 KOMIIETEHTHIX OPraHiB
BJIAJII Ma€ MOpaJIbHe IIPaBo 3aCTOCYBATH 0 Hel IOPUINYHY BiAMOBiIAIBHICTD.

JItomHa B TAKMX BUTIAIKAX ITIOBMHHA OyTH HAJILJIEHA ITepeciyHuM (3BUUHIM) PiBHEM
CBiZTOMOCTI i pO3yMHOI0 CBOOOIOI0 BOJII 10 MiAHHA (1il un 6esmisabHocTi). BoHa moBuHHA
OyTU 3JATHOKO CITiBBiTHOCUTY CBOIO TIOBEIIHKY 3 ITPUIIMCAME IPABOBIX HOPM Uepes IIPU3MY
ii coBicri Ha I'PYHTi PO3yMHOI iHAMBIAyaJbHOI Ta colliabHOI HeoOXimHocTi. [lep:kaBa y
BUNAJKY [OPYIIEHH: TAKO JIOAMHOI IPUMNCIB IPABOBAX HOPM IIOBUHHA BUKOHATH
onHY i3 cBoix q)yH}cum — TPUTATHYTH Ii A0 BigmoBimHoro BUIY IOPUAUIHOL
BigmoBimanmbHOCTI. ¥V Hep:xaBi IeMOKPATHMYHOrO CIPAMYBAHHS 3aCTOCYBAHHS BUIIB
IOPUAMYHOIL BiZTIOBiAILHOCTI MOBUMHHA OyTH 30aJaHCOBAHMM IIOAO0 KOXKHOI'O BUIIAIKY
IOPYIIEHHSA JIIOANHOI IOPUAMYHIX HOPM: KOKHOMY TaKOMY BHIAIKY MMOBUHHI
KOPECIIOH1yBaTH posymHumit (HeoOXimHuii) i mocraTtHiit Bup i Mlpa IOPUAMYHOL
Bl,I[HOBl,ILaJIBHOCTl. 3JI0B:KMBAHHS HANOLIBIIT CyBOPUMU BUJAMH i MipaM¥l IOPUIAYHOL
BiAIOBiTAIBLHOCTI B Jiep:KaBi JeMOKPATUYHOIO CIIPAMYBAHHS € HETOITy CTUMMM.

HaykoBuii anaiis conianbHO-eTHYHOI (MOpaJbHOI) IifjcTaBM HeraTWBHOL
(peTpocneKTI/IBHo'l') IOpI/II[I/IT-IHOI Bi,Z[l'IOBi/I[aJIbHOCTi JIIOOVHY B JOKTPUHAX (hisocodii mpasa
Ta 3arajJbHOL Teop11 paBa 000B’sI3KOBO IIOB’A3YIOTh 3 IIOHATTAMU ‘“‘po3ym”, “COBiCTB”,

CBOﬁOJIa BOJIi” , SAKi € aHTPOIOJIOTIYHMMK OCHOBAMHU ITi€l HificTaBU IOPUIUYHOI
BiATIOBiJaIBHOCTI.

3arajioM, TeOPETUYHI miaxXoau 10 3’ ACyBaHH ITHOT0 3B’ 3Ky 3BOAUTHLC 0 TAKOTO.
I[epﬁcaBa JIEeMOKPATUYHOIO0 CIPSIMYBAHHA AK Cy0’€KT cycniJILHI/Ix BiHOCUH s,uif/icmoe
HpaBOBI/II/I BILTB Ha JIIOAUHY 3 METOIO Mo;[n(bmauu i HOBe/IlHKI/I, CIpAMYBaHHA ii B
CYCILJIBHO KOPHCHE a00 CYCHUIBHO NPUNHATHE HPABOMIPHE PYCJO i 3 mi€ Meroro
BCTAHOBJTIOE IIPABOBI MeKi CYCIILIBLEHOI CBOOOIM JIFOAVHY K CY0’ €KTA CYCIILILHUX BiTHOCHH.
Came mIpaBoBe I0JIe B ITUX MeyKax — OaKaHWii JeMOKPATUYHOIO JEeP:KaBOI0 I'PYHT IS
peastizalrii aBTOHOMHOI CBOOOMY BOJII i BiZITIOBi JAILHOCTI JIFOAMHY K CY0 €KTa CYyCILILHIX
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BigHOCHH. 3a UMM MeKaMu CcBOOOIA BOJI JIIOAMHM TOPOKYBATHIME CBABLLIA i, AK
pesyJabTarT, ii IOpUANYHY BiAIOBiIAIbHICTD.

Mix mpaBoBOIO (FOPUIMTYIHOI0) CBOOOIOK0 JIFOIWHM i i1 IOPHIITUHOTO Bi IIIOBI JAJIBHICTIO
HasgBHA BiJHOCHA KopeJdAlliliHa s3aje:kHicTh. IOpuanuHa BimmoBiZaabHICTL €, 00pasHO
BHCJIOBJTIOIOUNICH, 3BOPOTHOIO CTOPOHOIO ITPABOBOI (FOPUAMYHOT) CBOOOAM. SPOCTAHHS 00CATY
mpaBoBOi (IOPUAMYHOI) cBOOOAM OOYMOBJIOE 3POCTAHHS 00CATY il IOPUAMYHOI
BigmoBigaabHOCTI. 3pOCTaHHA K O0CATY IOPHUANYHOL BiIMIOBiJAJILHOCTI MOYKEe BECTH IO
3By KEHHS 00CATY TPaBOBOI (FOPUAMYHOI) CBOOOIH.

BaxkauBe 3HaueHHA AJIA Teopil IOPUAMYHOI BiAIOBiZAJIBHOCTI JIIOAWHN MAaec
3’sCyBaHHS CIIBBiTHOIIEHHA MK KaTeropiaMu “cBo0oma Boai” i “Heob6ximHicTh”.
Heo0xigmicTh He mpUTHiUye JIOANHY, BOHA CTABUTH ii B TAKE CTAHOBUIIE, KOJIU JIIOAMHA
TIOBMHHA BUOWpATH, BUPIIIYyBaTA caMoCTiiiHO. TMM caMuM HEOOXiHICTh BHCTYIIAE
00’ €KTUBHOIO TIEPEyMOBOIO BiITIOBiIAILHOCTI JIIOANMHY, CY0 €KTUBHOIO K IEPeIyMOBOIO
IOPUAMYHOI BiAMOBigaIbHOCTI € ii ¢cBodoma BoJ. Posryisan cBoOOmM BOJIL JIIOOWHM 11034
paMKaMI HeOOXiTHOCTI IIOPOIKY€E CBaBLILIA, BCENO3BOJICHICTh, BOJFOHTap3M. HeobximHicTE
o3a CBOOOMOIO BOJIL IIOPOMKY€E ITOBHY HE3NATHICTL JIIOAWHM J0 CAMOCTIHHNX PillleHb,
BUITHKIB, TOOTO (haTamism.

Mixx “cBoOomoro Boi” i “Heo0ximHicTIO” € “cBOOOIA COBiCcTI” AK HeTepMiHaHTa
PO3yMHOr0 BHOOPY JIFOJTHOO BapiaHTa IOBENiHKNA B KOHKPETHIN sKUTTEBI cuTyaJJ;i'i Y%
TUX BUMAIKAX, KOJIU COBICTh, AKIIO BOHA € ¥ JIOZIMHY HA IOCTATHBO POSBUHYTOMY piBHi,
TaHye HaJl BOJIEIO, BUOip JIOIIHOIO BapiaHTa TpaBOMipHOI HOBe/IlHKI/I uepes ii MoBUTHBHY
CHITY BOJIi € HaMOiabI Biporigauit. Kosm Take maHyBaHHS COBiCTi Haji CBOOOMOIO BOJIi
BiZICyTHE — HANOLIBII BiporifHUM € BHOIp JIIOAMHOIO MPOTUIIPABHOIO BUIY ITOBETiHKI
yepe3 HETaTUBHY CHUIY il BOJII.

IIpaBoBuii paIrioHaJiaM € OIHI€I0 3 OCHOBHMX IIiABAJIMH CydacHOl (imocodii,
dinocodii mpasa, 3arayjbHOI Teopii mpasa. Po3yMm € HaliBMII0I0, iMaHEHTHOIO CKJI/[0BOIO
3/116HOCT€‘I/I JIO/JMHY, KA CTEPYE [0 YTBEPIKEHHA 3aralbHOJIOACHKIX I'ymamc'rnqm/lx
minHOoCTel! mpasa. [IpaBo, K BTLIEHHS PO3yMY, CIIPSIMOBAHE 10 POSYMHIX iCTOT — JIIO/Ie.
Bomo 3maTHe cTHMYJTIOBATH HEOOMEXKEHY i pO3yMHY BOJIIO JIFOMAUHU, SKIIO MAa€ JOCTATHBO
MIITHI TeMOKpPaTUYHI ITigBaITHN.

OG6’eKTUBHE IIPABO € YPEUEBJIEHHAM PO3YMY, IIPOAYKTOM PO3yMy JIFOMTUHI, Ii COBiCTI
i Bogri. Yepes mpaBo po3yMm, SK HOT0 OCHOBA, BILIMBAE HA BOJIIO JIFOJEH, CXUJISIOYM IX 710
couia.ano IIO3UTHBHOI ITOBEIIHKHA. PosyM KOHKPETHOI JIOJMHY, K IIpaBuUIo, 3IaTHUI

OLLiHUTY PiBEHb YPEUeBJICHOrO B HOPMi IIpaBa PO3yMy, CILBBi/JHECTH HOTO 3 BIACHUMU
posymoM i cosicTro. Bin 1iel imauBixyanbHOL ounncn 3AJIEIKUTH 3HAYHOIO MipOIO POBBUTOK
MOTI/IBaI_III/IHOI‘O Impoliecy JIOAWHY Ha BMOiIp BiAIIOBiZHOrO BapiaHTa MOBENIHKM:
HpaBOMlpHOI‘O 9H POTUIPABHOTO. Tomy HOpMa NpaBa IOBUHHA oyTH ‘p03yMH010”,

‘00POCOBICHOI0”, COLIATBHO 3YMOBJIEHOIO 3arasioM i Yepes praMy IPUPOAHO IIPABOMIPHIX
imTepecis i Ho'rpe6 repeciyHol JIIOAUHY, 0 posyMmy, BOJIi i coBicTi siKOI BOHA aJ[pecoBaHa.
“Heposymua”, “Ge3coBicHa” B T00OyTOBOMY PO3YMiHHI HOpMA IIpaBa He CIIPUHMAETHCS
IIIPOKMM 3aIaJIOM JIFOAEH, irHOPYETHCA HIMM Y (POPMi IIACKBHOI'O Y aKTUBHOI'O CIIPOTHBY
yepes HEeBUKOHAHHSA I IIPUMONCIB, IMiAITyKyBaHHS NUIAXIB A TOro, IT00 o0iiTu I1i
IPUIINCH, 30KpeMa, 3a JOIIOMOI'OI0 KOPYIIIiMHMX [iff i cxem. BoHa mpupeuena Jjmiire Ha
MaJjioeheKTHBHE IIPHMYCOBe 3aCTOCYBAHHSA i peaJisallifo 3 MiHiMaJLHUM YCIiXOM.
HarowmicTe “posymua”, “mobpocoBicHa” HoOpMa IIpaBa € HAMOIJILIN mpuUIaTHA OJIA
COPUMHATTSA ii pPOByMOM, COBIiCTIO i BOJIEI0 MAKCUMAJIbHO IITMPOKUM 3aTaJIOM JIIOJIEH, 1110
€ BaroMoIO CKJIAIOBOIO HAMIHOI OCHOBHU peaJIidallii Takol HOpMHU 3 HANOLILIIT BICOKUM
piBuEeM ederTuBHOCTI. OKpiM IIHOTO, “posyMHa”, “moOpocoBicHA” HOpMa IpaBa € TUM
BaroMMHM UMHHUKOM, SIKAH MAaKCHMAJBHO CIIPHSAE YTBEPIYKEHHIO IIOBAI'M IO IIpaBa,
GOpMYyBaHHIO ITO3UTUBHOI IOPUIMYHOL BiAmOBiAambHOCTI Joguar. OUiKyBaHHS TaKOTo
COITiaJIbHO-IIPABOBOI'O PE3YJILTATY 3 HAMOLIBIIIOK BipOTrimHICTIO MOXKe OyTHI 3a0e3ImeueHe
TOIi, KOJIU PO3YM 3aKOHOJAABIA 0a3yeThCs HA BUABJEHUX OPUIUYHOIO HAYKOIO
3aKOHOMIipPHOCTSX i HOTpedax IIPABOBOI'O PETYJIFOBAHHS, ITT0 € YACTUHOIO iHTEIeKTYAILHOIO
MOTEHIliaJIy cycIberBa. Tomy ImoBara [0 IIpaBa IIOBUHHA MATH JBOCTOPOHHIN BUAB: 3
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S
OOKY Iep:KaBd — B 0CO0i 3aKOHOJABIIS, KOMIIETEHTHNX OPTaHiB Jep:KaBU, SKi ITOBUHHL
06e33aCTepPesKHO ITOBAMKATH JIIOJUHY K PO3YMHY, IIPABOBY iCTOTY, ITOBasKaTH ii MigHiCTh,
mpaBa i cBOOOAM, CIPHUATH IX YTBEPKEHHIO Ta po3BUTKY. CamMe B IIbOMY, TOJIOBHUM
YMHOM, ITPOSIBJISIETHCS MO3UTUBHA BiMOBIIAJBHICTD Jep:kaBu. 3 00Ky IpOMasiH — Iie
ToBara Jio Jep:KaBH, 10 ii pO3yMHIX, CIIPaBeIJINBIX, TyMaHHUX 3aKOHiB. JIuilie 3a Takux
YMOB MOKJIMBUM HAMINHNIT 3BOPOTHIiI 3B’A30K MiK JIIOAMHOIO i1 Jep:KaBoio, a OTiKe, i
e(heKTUBHICTh JEeP:KaBHOIO YIIPABIiHHI.

CBo0oa BOJIi JIFOAVHY AK IIOTEHITiiTHA MOYKJINBICTh MiCTUTD ¥ c0o6i ommocepeKoBami
il pOByMOM TaKi iHTeJIeKTyaIbHO-BOJIFOBI XapaKTEPHUCTUKM: cBOOOa OarKaHHs, cBoOOmA
BIIOOpPY, cBoOoma miii. BoHa € ommicio 3 pyHmaMeHTAILHUX I[IHHOCTEM ITMBiLIi30BaHOL
MEHTaJBHOCTI JIFOAWHMY, i1 HeBi/T € MHOI0 pricoio. CBoOOA BOJIi BU3HAE 32 JIFOAMHOIO IIPABO
BLILHOrO BHOOPY i1 000B’A30K BiAOBimaTV 3a 3AiiCHEeHMIT BUOIp COIiaJIbHO 3HAYMIMOL
HoBemiHKY. BiamoBigaabHiCTh € BaroMO0 FapaHTIi€I0 YHOPMOBAHOI CBOOOAY JIFOAMHU.

IIpaBo 5K cortiabHa peabHiCTb, HOPMATUBHUI PETYJISITOP € MipOI0 K BHYTPIIIHBOI,
TaK i 30BHIIHKLOI CBOOOMM JIIOAVHU K Cy0’€KTa CYCIILIbHNX BiTHOCHH, HOPMATHBHOIO
dopmoro i Bupasy. IIpaBo Sk Mipa BHYTPIIITHEOI CBOOOIY JIIOAVHI CIIPUAE YHOPMYBAHHIO
il BHyTpilIHBOI CBOOOIM — CBOOOIM BOJIi, CBOOOM BHOOPY BapiaHTa MOT0 IOBETIHKM,
CIPUSIOUN Uepes3 3aKpillieHi B HLOMY ITiHHICHI Opi€eHTHpPM IIOCTYHAJIbHIil corriasisalrii
JIFOIIHI, 3MIITHEHHIO 11 BHYTPIIITHIX YCTAaHOBOK IIPOCOITIAILHOI0, IIPABOMIPHOTO XapaKTepy,
3pOCTAaHHIO ii PiBHS CYCIIJIbHOI 0JIaTOHAMIMHOCTI, 3aKOHOCIYXHSAHOCTI. ¥ KiHIIeBOMY
PaxyHKY ITe Ma€ 3a0e3MeUn T HadiiiHIi piBeHb MO3UTHBHOI IOPUAMYHOL BiAIOBI JaILHOCTL
JIIOOVHY, KOJII BOHA TEpeKOHAaHa B HEeOOXiMTHOCTI CITiBBiZHOCUTH CBOIO IOBEIIHKY 3
BHMOTaMH ITIPABOBUX HOPM, [IiATH Y IPABOBOMY I10JIi. POopMyBaHHSA CBOOOIM BOJII JIOITHY
B TaKOMY BUIIAIKY 6e333nepeq]{o YBTOKYETHCA 3 IPUIICAMI HOPM ITpaBa. ¥V it curyarrii
IIPABO BUXOAUTS 3 npesyMnuu HASBHOCTI Y JIFOJUHI AOCTATHBO BICOKOTO piBHA posymy,
cowiasisariii, coBicri, crumM BOJI, OBATH N0 IIPaBa, COLiaIbHOI GuaroHaziiHocTi. BoHO
3BepHEHEe 0 CBimomocti i Boi Taxoi JOAVHN SAK Cy0’€KTa CYCIILIBHUX BiHOCHH i B
IILOMY Paai € BiporiTHIM IIparMaTUYHII PO3PaxyHOK Ha ITO3UTHUBHII 3BOPOTHIN 3B’ A30K
ML Jep:KaBolo, IK IIPAaBOBUM PETYJISTOPOM CYCIILUILHIX BiTHOCHH i afipecaTaMi IIPABOBUX
IPUIINCIB B 0cO0i JIOOUHN SK Cy0’€KTa CYCILILHMX BigHocuH. Po3paxyHOK Ha TaKMWi
3B’SI30K He 3aBKIM BUIIPABAAHUIN y CHUJIY OCOOMCTICHMX i colmiaJbHUX (haKTOpiB
cy6’eKTI/IBHOI‘o Ta 00’€KTHUBHOI'O XapaKTepy. 30erMa, KOJI JOOPOCOBiCHA JIO/IHA, MAIOYL
CIJIY i MalouM BOJIIO, aJie He MAKOUM CHIU BOJIl, TIOBOTUTELCS 663B1I[HOBII[aJIBHO i BUMHsIE
IPABONOPYIIEHHs, 3aKOHOMIDHMM HACTiAKOM fAKOro € ii HeraTMBHA IOPHAMYHA
BiAIOBimAIBHICT.

Buxonyoun poJIb Mip1 30BHIIIHBOL cnoﬁo,zm JIOIVHY K cy6’eRTa CYCHiJIbHI/IX
BiIHOCHH, IIPaBO 30p1€HTOBaHe Ha JOCTaTHiil piBeHs ii uecHoT. B i inmomy BumagKy me
3BOPOTHA IIPE3YMIILLisA: BiICYTHICTD Y JIEOAMHY AOCTATHBOIO PiBHA coljaslisanil, CorfianbHol
GaroHamiiiHoCTi, COBICTi, PO3YMHOI CHJIM BOJIi, IIOBAru J0 MpaBa 00’€KTHUBHO BUMArae
3aCTOCYBaHHs [0 Hei HOPMATHBHO BM3HAUEHOI'O MPUMYCY 3 METOI0 3MiITHEeHHs Iii
iHMBiTyaIEHIX HOPMATHBHO-IIPABOBUX YCTAHOBOK, MOAM(iKAITil IOBEMIHKI TAKOI JIFOMEM
Y CYCILILHO-IIO3UTUBHOMY PYCJIi. IHTeHCHBHICTE ITHOT0 IIPHIMYCY SHAYHOIO MiPOIO 3aJIEXKUTh
BiZl cyCHLIBHOI MIKiIIMBOCTI Ul CYCITiILHOI He0e3IeUHOCTi BUMHEHOT0 JIIOIMHOIO JiTHHSI,
a TaKOoK 0co0M BMHHOTO.

Hoe;(HaHHﬂ BifuyTTss cBOOOAM W yCBilOMJIEHHSA PO3yMHOL couiaJILHO'l' Ta
iHaMBifyaIbHOI HEOOXIXHOCTI JIIOAMHOI HMOPOMKYIOTH CHENU(pIvHY 3aJeXKHICTS,
OHTOJIOTIYHNM 3MiCTOM SKO1 € CaMOHII[KOpeHHH CaMOIIPUMYC 10 YHOPMOBAHOI ITOBEIiHKI
y IIPaBOBOMY IIOJIi, Y IIPOCOIIAIEHOMY PYCJIi.

Heo0ximHicTh HepigKo OB’ A3aHa 3 ABOMA IHIITNMHY aJIETHUHIMI MOIYJIEHOCTSIMII:
BUIIATKOBICTh i HeMosK/mBicTIO. CaMe B TAKOMY IX OpramiuyHOMY HMOeJHAHHI 3a0e3IeueHa
MOKJIMBICTh STKOMOTA TIOBHOI XapaKTePUCTUKY HOHATTA Ta (hopM peasrisalrii iopumraHol
BigmoBimasbHOCTL Jtoguau. IIpy 1bOMYy HEOOXiTHICTH KOpeIO€ 3 HEBiTBOPOTHICTIO,
BUIIAJIKOBICTh — 3 TOBLIBHICTIO, 8 HEMOKJIMBiCTh — 3 TIOBHMM BUKJIIOUEHHAM IOPUIMYHOL
BiINOBiTAIBLHOCTI JIFOTMHM.
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CBoOopa JiromuHM, SIK 30BHIITHA, TaK i BHYTPIlTHA (cCBoOOAA BOJIi), peasisyeThes
yepes3 IPaBOBUIU €KBiBAJIEHT, AKUM € npaBocyﬁ’elcTHiCTL, II[0 XAPaKTePU3YETHCA €THICTIO
TPBOX IPABOBHX iHcTHMTYTIB: npaBos,aaTmc'rb, mes/:[aTmc'rL JIeTiKTO3maTHICT. ITpu LBEOMY
IIi 1 MPaBO3JATHICTIO B IOpI/I,ILI/I‘IHlI/I JiTepaTypi pOSYMleTBCH BU3HAHA JePyKaBOIO 3IaTHICTh
JIIOAWHU MaTU IOPUAVYHI IIpaBa ¥ 000B’sI3KM, a IIiJ] Ji€3JaTHICTI0 BU3HAHA JEPyKaBOIO
3IaTHICTH JIIOAWHYW CBOIMM CaMOCTiMHMMM IIPAaBOMipHMMM BUMHKaMu HalOyBaTwu,
3MIiTICHIOBATH, 3MiHIOBATH Ul TPUIIHATY IOpI/I/II/I‘-IHi TpaBa # 000B’ I3KU. ,Z[em'lc'roana'r}lim
— BUBHAHA JIEPIKABOIO 3MIaTHICTH JIEO/QMHI CaMOCTIiTHO 00MpaTy BapiaHT IIPOTUIIPABHOL
TIOBEIIHKMY i BiAmoBigaT 3a Hel’IpaBOMlpHy peam3amfo IIpaB Y1 BUKOHAHHS 000B’A3KiB.
IOpupuuna cBoOOA JIIOAVHY € HEBil’€MHUM eJIEMEeHTOM MeXaHi3My CYCIILILHOI
IIPaBOBOI PEAILHOCTI, IOMiHYIOYOI0 COLIiaJIbHOIO IIHHICTIO, OMHIEI0 3 HAMiMHUX ITi ABAJIMH
TPOMAISIHCHKOrO cycrijbeTBa. IlpaBo sk Mipuio CBoﬁo,tm i Bi,I[IIOBiJIaJ]]:HOCTi JIIOIVIHU
(opMyBaHH: i 30BHILIHBOIO BUpasy iHAMBIAyaIbHOL COBICTI i CBOOOMM BOJI JIFOZMHU.
yHOpMOBaHa npaBoBa CB060,T.[a JIOOVHN — IIe Ti COIIiaJIbHO-IIPABOBI MOMKJIMBOCTI Ii
TIOBEMiHKY, AKi BU3HAYEHI HOpMaMU UMHHOTO 3aKOHOMABCTBA, B IITMPOKOMY posyM1HH1
IILOTO CJIOBA, Uepes M03BijI, 3a0X0ueHHs, 3000B’I3aHHs, 3a00pory. Buxin 3a mopmaTtuBHi
PaMKM, MeKi IOPUITIHOL CBOOOAY HEPO3PMBHO 3B’ A3aHMI 3 IOPHUANUHOIO BiAIIOBifaIbHOCTL
JIIOIVIHU Bi,uHOBi,uHoro BUAY. VHopMOBaHa IIPaBOM CBo6o,qa BOJTI JIIOMHI pea.nisye’rbca
yepes3 CYCHLIBLHO KOpI/ICHl, CYCHIJIBHO npnmm'rm, CYCIILJIBHO ITTKiIIuBi, CYCHI.HBHO
HebesneuHi ab0 CyCITiLIBHO HeI/ITpaJIBHl Mo/:[em HOBe/IlHKI/I JIIOIVHU. CB060I[a BOJII JTIOAWHI
sabesreuye iif cBo0oxy BUGOPY MixK IIPABOMIPHOIO i IPOTUIIPABHOIO [IOBEIIHKOIO.

CBo0oza BOJIi JIIOAWHY TUM CAMUM Cl’IlBBl,Z[HOCI/ITBCH 3 BOJIEIO /IeprKaBU (I[epH{aBHI/IM
BesinuaM). HaciigkoM ITO3UTUBHOTO Cl’IlBBl/I[HOI_T_IeHHH cBO0OOMM BOJII JIFOAWHU i BOJI
AepiKaBU (/:[epmaBHoro BeJIiHHA) € Ii mosuTuBHA (HepCHeKTI/IBHa) IOPUAUIHA
BifoBifabHiCTh. HacslifiKoM HeraTMBHOrO CIIBBIHOIIEHH T BOJLL JIFOAMHY i BOJL AeprKaBu
(mepsKaBHOTrO BEJIIHHA) € BUXIiJ JIIOAMHY 32 MeXKi IOpMIMYHOI CBOOOAM i, AK HACJIiIOK,
HacTaHHA 11 HeraTUBHOI (PETPOCIIEKTUBHOI) IOPUANYHOIL BigmoBigassHOCTI. TyT MHommHa
TIOCTaE AK HeIpaBoBa icrora. ToMy Ko TaKe CITiBBiTHOITIEHH T BUHUKAE HA PAIliOHABEHOMY
PiBHi, a He Ha CyTO EMOITITHOMY, ITIAHCIB Ha Pe3yJIbTaT Y BUIJIAAL IIO3UTUBHOI FOPU IMTYHOL
BiZITIOBi JAILHOCTI JIFOJUHY 3HAYHO OLIBIITE.

CeoGona BOJIi, TAKKUM YIHOM, He € IIPUYMHOI IPOTUIIPABHOL TIOBEIiHKY JIIOINHY,
BOHA — JIWIIIE JIialla30H MOJKJIMBOI 11 TTOBEiHKY B ITPABOBOMY IIOJIi.

Pogpizusaiors oopuauuHy cBoOOmy JomuHu ((popMaibHY) i IOPUIUYHY CBOOOIY
Jmoguau (peasasHy). @opMaibHa IOpUAMUHA CBOOOIA — Iie ITepeadadueHi HopMaMu IIpaBa
MOKJIIBL Ta JOIILILHI MOJeJIi MOBeNiHKY JIIOAWHU B CYCHLILCTBi. PeajibHa 1opuammuHa
CcB00OMIa — IIe peaJIisallisi JIOAMHOI CBOIMY iHIUBIIyaIbHUME 3Ti0HOCTAMH i 3yCHUJLIAMU
repemdaueHrX HOpMaMU IIpaBa IOPUIMYHIX MOKJINBOCTEH IOPUANYHOL CBOGOIY Ha I'PYHTL
peasbHUX CyCHLIBHUX YMOB ii peaJrisarrii.

TakuM UYMHOM, IIPABO € OJHOYACHO i PEryJsATOPOM CYCIIJIBHUX BigHOCHH i
PeryJIATOPOM BOJIBOBOI ITOBEMIHKY JIIOIEN B YMOBaX CYCITiJILCTBA.

IIpaBy aK Mipumay cBOOOIM JIIOAMHI BJIACTUBUM AMHAMIUHNI XapaKTep: BOHO
TIOCTIiHHO PO3BUBAETHCS 3 POSBUTKOM CYCILJIBHUX BiTHOCHH. TOMy OfHIM i3 roloBHUX
3aB/IaHb 3aKOHOJABIIA € 3a0e31reueHHsA PO3BUTKY IIpaBa, rapMOHi3aIlis IIbOro POBBUTKY 3
POBBUTKOM CyCHLILHMX BifHOCHH. JIuItie 3a 11i€i yMoBY IIpaBo Oye MaKCHMAaJILHO HaiIeHe
iHCTpYMEHTAILHUMHY BIACTUBOCTSAME Mipriia cBoboau. 'apMomiitHmii po3BUTOK IIpaBa y
CIIiBBiIHOIIIEHH] 3 CyCIILILHNMH BiJHOCHAMI, CYCIILIFHIMHY iHTepecaM i moTpedamMu —
3aropyKa IIPOrPECUBHOTO MOCTYITY CYCIILILCTBA HA ILIAXY 0 HOBUX DiBHIB ITMBiJIisalrii.

30BHIIIIHA cBOOOMA JIOAUHU JIETATi3yE€ThCSA B IIpaBi, y IEPIIy Uepry, uepes
3aRpiHJIeHHﬂ ii y dhopMi cy0’eKTUBHUX IIPaB i CBo6o,a AK Y MiKHApPOSHOMY IpaBi, Tak i y
BHYTPiIep:KaBHOMY, T'OJIOBHUM YIHOM, Ha piBai KonctuTyIiii sk ocHOBHOTO 3aKOHY
JepsKaBU. JIeI‘aJusamﬁ 30BHIIITHBOI CBOOOI JIO/JUHYL Y (hopmi cy6’eKTUBHUX IIpaB i cCBOOOT
— T1e JuIlle ogHa i3 ¢opM Bu3HauUeHHs ii Me:K. lleTasbHaA K perJlaMeHTallis MeXX
B0BHIIITHBOI CBOOOY JIIOAVHY 37iliCHeHA B UMHHUX HOPMATUBHUX aKTaX MEP:KaBU K
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MaTepiaJbHUX, TaK i MPOoIeCyAJIbHIX Ta BUKOHABUNX. ¥ UMHHOMY 3aKOHOAABCTBI IIpaBaM
i cBOOOZAM JIFOOMHN KOPECIIOHIVIOTH BifTIOBiAHO Ccy0 eKTHBHI 000B’sa3Ku. Cy0’eKTHBHI
IIpaBa, CBOOOAY i 000B’A3KM CTAHOBJIATH IPABOBUM CTATYC JIIOAWHY B CyCIILILCTBI. BoHNI
€ JIeTaJIbHUM OPI€HTHPOM MEK COITiaIbHOI CBOOOIM KOYKHOL JIIOAMHI B ITUBLII30BAHOMY
cycniiberBi. CyCcHIBHOIO IPaKTHKOIO JOBEIEHO, IIT0 HeMae IIpaB i cBoOoxa 6e3 0008’ A3KiB,
AK i Hemae 000B’s3KiB 6e3 ImpaB i cBoOox. OnTMMAaJILHUM BapiaHTOM € iX rapMOHiliHe
MIOeTHAHHS, Y3TOIXKEeHHs 3a JOIIOMOr0OI0 HOPM IIpaBa y IIPABOBOMY IIOJIi, HA IIPABOBOMY
rpywuTi. OpramiuHa €IHiCTb IIpaB, CBOOOT, 1 000B’A3KIB € 3acaI00 ITMBLIII30BAHOIO BUSHAYEHHS
Me’K 30BHIIITHBOI CBOOOIM Y IIPABOBOMY IIOJI JEPIKABU.

BuyTpiniasa cBoboma JIIOOAUMHM — CBOOOJA BOJI, 3HAUHOIO Mipoio, AK YiKe
3a3HAYAJIOCs, (DOPMYETHCS IIif BILIMBOM ii MOPAJIBbHO-IICUXIUYHUX, IIPABOBUX YCTAHOBOK
Ta IPUIMCIB, III0 MiCTATHCS B YIIOBHOBAKYBAJIbHIX (JO3BOJIAIOUMX ), 3060B’HsyBa.HLHI/IX,
3a0X0UyBaJIBHIX T2 3a00POHHUX IIPABOBUX HOPMaX. BaxxkmBe sHaUeHHS y IEOMY mmporieci
Mae piBeHb 3a0esNeueH sl JOCTYIIHOCT 10 IOl AK Cy0’€KTiB CYCIIBHUX BiTHOCHH IIX
YCTaHOBOK, mpunuciB. Tpagurtifiuumu dopMaMu 3a0e3IIeUeHH JOCTYITHOCTI ITIPABOBUX
YCTaHOBOK, IIPUIIKCIB € MPaBOBa IIPOIATaH/IA, IPABOBE BUXOBAHHS, IIPABOBA OCBiTA.

BoueBuap, Haspisa HeOOXigHICTE KPUTUYHO OI[IHUTY KOHCTUTYITIMHMNA TPUHITIIT
“HesHanHsA 3aKOHIB He 3BLJIbHAE Bif IopuAnYHOI BimmoBigamsHOCTI” (4. 2 cr. 68). Bin
TIOBWHEH OyTH1 YPiBHOBAKEHII He JINITIe KOHCTUTYIIIMHIM 000B’I3KOM JePyKaBU JOBOIUTI
CBOI IIpAaBOBi IPUIICH [0 JIIOAWHY, ajie Y1 BUPOOJIeHHIM e)eKTUBHOTO MeXaHi3My Iiel
JTisJIBHOCTI Uepes IIPaBOBY IIPOIIaTaHAy, IIPaBOBe BUXOBAHHSA, IIPABOBY OcBiTy. CyuacHi
MOXKJIMBOCTI JIePeKaBU B IILOMY HANPAMi JajleKo He BUUepliaHi. BUKopHcTaHHS ITUX
MOSKJIMBOCTEMH JO3BOINTE 3MIITHIATH iHTeJIeKTYAJILHO-IIPABOBI YCTAHOBKY JIIOIMHM, a OT e,
i 11 DO3UTHUBHY IOPUAMUHY BiIIOBiAAJIBHICTE.

Me:xki comianbHOI ¢cBOOOAM JIIOAWHU, AK YVoKe 3a3HAUAJIOCA, 3HAYHOIO Mipoio
BU3HAUYAIOTHCS MEPIKABOIO 3a JOIIOMOIOI0 HOpM mpaBa. KokHa HOpMAa IIpaBa MiCTHTH Y
co0i BiATIOBIMHIMIT TPUIINIC, BEJIHHSA Aep:KaBU, Cy0’ €KTOBI CYCHLIBHIX BiTHOCHH, BKa3yIOUMn
Ha 6a:KaHIi Iep:KaBoo CTAHIAPT, MOJAEJb HOro MOBEIIHKH B IIEBHUX YMOBaX COIIAJILHOTO
Oyrrsa. Takuii mpuImic, BeJIiHHSA, 3a0e3I1eYy€eTHCS ITOTEHITIHOI0 400 PeaIbHO0 ITPHIMYCOBOIO
CILJIOIO JIEPsKAaBH, KA MOKJIMKAHA KOHTPOJIIOBATH COITIAIBLHO 3HAUNMY IOBEIiHKY JIFOIMHI
AK cy0’eKTa CYCILIbHUX BiTHOCHH, 3a0e3IeuyBaTy JOTPHMAHHS HE0 MeXK COIliaJIbLHOI
CcBOOOAY uepes 3aCTOCYBAaHHA IOPUANMYHOL BiAIOBiZaIbHOCTI. 3a IIMX YMOB HEOOMEKeHa
BOJIA JIIOJHY, AK YiKe 3a3Ha4YaIocs, GopMyeThCs He JIUITE B MeXKaX COIliaIbHOI ITPaBOBOI
(IOpI/I,lII/I‘IHOl) cBoOoau, aje i B OpraHiyHOMY SB’HSKy 3 PO3YMHOIO couiaJILHOIO Ta
mmml,uyamnom Heoﬁxmmcno Ta FOPUITIHOIO BiMOBiTATBHICTIO, TKA, AK BiTOMO, TAKOMK
Ma€ UiTKO BU3HAYEHI B 3aKOHI Mexki i mipy. [ep:kaBa B 0co0i 3aKOHOAABIISA i CBOIX
KOMIIETEeHTHIX OPraHiB IIOBMHHA, V IIEPIITY Yepry, 3 ACOBYBaTH, UM Ma€ BOHA MOpaJbHe
mpaBo o0MeXKyBaTU CBOOOMY JIIOAVHYN B KOHKPETHIHM JKUTTEBINM CUTYyaIlil, Y MOXKJIUBO
BUPIIIINTHU COIiaJIbHY IIPOOJIEMY iHIITMMM METOaMH i 3acobaMu.

TakuM 4YMHOM, CBOOOALY JIFOAWHY Y IIPaBi CJiJ YABIATU SAK PO3YMHY IIPABOBY
HeOOXIiHiCTh, Y3romKeHy 3 ii BJACHUMH IIE€PEeKOHAHHAMI, YCTAaHOBKAMU, ieajJaMmu,
inTepecamu i moTpedaMu, OIOCEPEIKOBAHY ii COBICTIO Ta 3a0e3IIeuyBaHY CHJIOK) BOJI
JIFOVIHU.

IIpaso, gk YPeUeBJIeHHs, IPOYKT JIOICEKOI0 PO3YMY, Mae 6YTI/I HajijeHe prcamu
3arajbHOJIO/CEKIX IiHHOCTel. 3a TAKMX YMOB PO3YM i BOJIA JIOAWHM, il po3yMHA cBOGOIA
BOJI i po3yMHA MpaBoBa HEOOXiTHICTH CIYKATh OHTOJIOTIYHUMY OCHOBAMHU (PaKTHUHOL
MHiICTaBY IOPUAMYHOL BiAIIOBiAAILHOCTI.

Po3ymHa mpaBoBa HeoOXimHiCTH B ifeasi MOBMHHO AMXOTOMIUHUIT XapaKTep:
corfiajbHa Ta iHauBigyanbHa. MyapicTs 3aKOHOAABIIA IIPOSBIISETHCA JIMIIE TOML, KON
BiH 3yMie BUABUTU, YACHUTU IJisi cede, SpOSYMiTI/I B KOMKHIN KOHRpeTHiﬁ CI/ITyaJ_Li'l'
BUPIIIIEHHSA IUTAHHSA IIPABOBOIO BDEr'yIIIOBAHHS Bl/I[HOBl,I[HI/IX CyCHlJIBHI/IX BigHOCHH,
00’ €KTUBHO-CY0’€KTUBHUIT 3MiCT COITiaIbHOI Ta lH,III/IBl,EyaJIBHOI PO3YMHOL He06x1/:[Hoc'1‘1 i
TAPMOHIITHO ITOEAHATH 1X Y CBOEMY BOJILOBOMY IIPHUIINCI, BTiJIEHOMY B MOJEJIi IIPABOBOI
HopMu um HopM. Ilefi BoJILOBMI IpHWIMC, K BioMO, BM3HAUae IpaBa Ta 00OB’SI3KU
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Ccy0’€KTiB CYyCITiTEHUX BII[HOCI/IH MeXKi Ix S,ZLII/ICHeHHH. Tomy Ha Hepe,uHm ILTIaH 3aBHK/1
IIOBMHHA BUXOJUTH IIOTPe0a 3’sCyBaHHA COLiaIbHOI 3yMOBJIEHOCT] Tiel 4y iHIIOl HopMu
IIpaBa Ha HAYKOBO-IIPAKTUYHOMY PiBHi. 3 Ipyroro 60Ky, cy6’€KT CYCIIILHUX BiIHOCHH,
OyIyul IPOCOITiATIbHO HAJIAIIITOBAHNM, TIOBUHEH OYTH 3HaTHUM 3’SCYBaTU, CIIPUAHATH
PO3YMHICTE COIIiaJIbHOI HEOOXiZHOCTi, OIiHUTH PO3YMHICTL CBOEI iHAMBimyabHOI
HeoOXiTHOCTI Ta TapMOHIIHO ITOEAHATH ii 3 PO3YMHOIO COITiaJbHOI0 HeoOximmicTio. Ileit
pes3yJIbTaT BUSBJIAETLCA Uepe3 CKJIATHNIT MOTHUBAIlilTHO-BOJIBOBMU mpoliec. AK y:xe
3a3HAYAJIOCH, V THMX BUMNAAKaX, KOJM HOpPMA IIpaBa MICTUTb y co0i SIBHO BimBepTHH
HepPO3yMHUIA BOJIHOBUI TPHITIC, KW He BUKJIMKAHII couiaJIbHOIo HeoOXiTHiCTIO, JEOIMHA
AK Cy0’€KT CYCIILIBHUX BiIHOCKH, a00 irHOpy€e Takuii IpUIUC abo IIYKa€e LIUIAXN HO0ro
ooxomy. ¥ Takmx cm’ryamﬁx JIIOMiHy€ PO3yMHA Cy0 €KTHBHA, iHIVBI fyaIbHA Heo6x:|,z[H1c'rL.
ITopsan s LM aHTI/ICOI_I,laJ]]:HO HAJIAIIITOBAHA JIO/WHA, fK IIPABILIO, IIEPEBAYKHO He cIipuitMae
posymuoOi COHlaJIBHOI He06x111Hoc'r1, BTiJIeHOi B HOpMi IIpaBa, HaJalOuu IepeBary
Cy0’eKTHBHiII POSyMHOCTI CBOE] IHMBItya/IbHOL HeOOXiZHOCTL. ¥ IIbOMY BUIAJKY € TIMOOKO
MOpPaJILHUM, BUIIPABIAHIM 3aCTOCYBAHHS 10 Hel 3 00Ky KOMIIETEHTHUX OPTaHiB Iep:KaBu
IIPaBOMipHOI0 IpuMycy 3 MeToro Moam(ikarii ii moBexinKu y mmpaBomipHe pycJio. 1le B
imeasi. V mpakTUYHOMY K IIOBCAKIEHHOMY OYTTi BCe 3HAUHO CKJIAIHIINIE, OCKLIBKM
TIOCTIfTHO € aKTyaJbHOI0 IIpobsieMa e(eKTHBHOCTI KOHTPOJIIO 3a COIliaTbHO-3HAYUMMOIO
TIOBETIHKOIO JIIOJIell AK CYy0 €KTiB CYCILIBHUMX BiJHOCHH Ta mpobseMa e(peKTHMBHOCTL
IPaBO3aCTOCYBAHHS, BUPIIIIEHHS AKUX 3aJIeKUTD Bil HM3KK (DAKTOPiB 00’ €KTHBHOIO Ta
cy0’€KTHUBHOIO XapaKTepy.

VY ropumnuniii giTeparypi, y 38’s3Ky 3 Mipoo cBoOOAM i Miporo BiamoBigassHOCTI
JIIOOUHU, PO3MVIANAETHCS HOHATTA “HecBo0oma” SK IIapHa KaTeropid IMoJ0 KaTeropii
“cBoooma”. ITousTTs “HeCB050I.[a” IIpY IIEOMY HpaBOMipHo PO3TJISIIAETHCA i3 30BHITITHIMM
HOPMATHBHUMIU 3aCa/aMU COILlaJILHOI ,Z[lI/ICHOCTl. “HecBoboma” € PesyJIbTaTOM BUSHAHHS
JIEOZIHOO BOJIi iHITIMX cy6 €KTiB CYyCILIBHUX BiTHOCHMH, 30KpeMa BOJIi Jep:KaBu, KOJIU
HIeThCA IIPO IPaBOBY AiticHicTh. ColriaibHa “HecBo60ma” POsTIIAIAETHCS, Y IEPIILY Yepry,
SIK IIPABOBa HECBOOOMA JIIOIMHIU.

IOpumamrusa BiAIOBI JAILHICTE ITPABOIIOPYIITHUKA He 0e3MeskHa. BoHa Mae cBOI Meyki,
AK1 YiTKO BU3HAUEHi B YMHHOMY 3aKOHOJABCTBi. Bpo0 ieHHA, BU3HAUCHHS PaIliOHAIbHO
ONITUMAJBHUX MeK IOPUANYHOI BiANOBiZalbHOCTI — 3aBIaHHSA 3aKOHO/ABIIA.
HpaBo3aCTOCOBH1 OpraHu Jep:KaBy MaroTh nepeaﬁaqem 3aKOHOJABCTBOM MOKJIMBOCTI
UL iHguBigyasisarii BII[HOBI,Z[aJII:HOCTl MOPYIIIHUKIB HOPM IIpaBa.

CrutafHiCTh ZOMIHYIOUOrO CTAHOBUILA BAKOHOJIABIIS TIOJIATAE Y TIEPIIY Uepry B
TOMY, IO BiH ITOBUHEH, 3 OJHOr'0 OOKY, 3p03yMiTH, 3 ﬂcyBaTI/I comaJIbHy SYMOB.HeHICTI:
IIPaBOBOI'O PETYJIIOBAHHSA IJIS TOTO, 11100 3aM00irTy AK HAAMipHOCTI, TaK i HeIOCTaTHOCTL
TIPABOBOT'O PETYJIIOBAHHS CYCITLILHITX BiTHOCHH, a 3 APYToro OOKY, 3a0e3IeUnTH Bi OB IHO
BUCOKY SIKiCTb IIPABOBOIO PETYJIFOBAHHS CYCILIBHUX BiTHOCHH.

HOpMaTHBHO MpaBoOBY MiACTaBY HEraTUBHOI (peTpOCHeKTI/IBHOI) IOPUINYHOIL
Bl,I[l'IOBl,ILaJIBHOCTl JIFOMWHN MOYXHA PO3YMITH HA TPHOX PiBHAX:

a) MiKpopiBeHb;

0) MaKpOpiBeHb;

B) MerapiBeHb.

Ha mikpopiBHI HOpMaTHBHO-IIPABOBOIO ITiICTABOIO IJIST 3aCTOCYBAHHS IO JIFOAWMHY
HeraTMBHOI (PeTPOCIEKTUBHOI) IOPUAMYHOI BiAMIOBimaJbHOCTI € HOpMa (HOpPMM)
MAaTepiaJbHOTO 3aKOHOAABCTBA, AKA 3aKPIIJIIOe CKJIAM BiIIOBIHOTO IIPaBOIIODYIIIEHHSA.

HopmaTuBHO-IIPABOBOIO IN/ICTABOI0 HETATHMBHOI (PETPOCIEKTHMBHOI) IOPHIMIHOL
BiIIOBiaILHOCTI JHOTWHY HA MAKPOPiBHI PO3yMiHHSA IIHOT0 (DEHOMEHY IOHATTSA € HOpMa
(HOpMM) MaTepiasbHOTO 3aKOHOJABCTBA, AKa 3aKPIiIJIIOE CKJAJ BigImoOBimgHOTO
MIPaBOIIOPYIIIEHHS, 4 TAKOK HOPMU IIPOIECYaIhbHOI0 3aKOHOJABCTBA, AKi BH3HAUAIOTH
IPOIenypPy HPUTATHEHHS ii A0 BiAMOBiZHOrO BUAY IOPUAMYHOI BiAIOBiZAJIBHOCTI i
MMPU3HAYEHHS IPABOBOTO CTATHEHHS YN ITOKAPAHHS, TA HOPMY BUKOHABYOI'O 3aKOHOIABCTEA,
AKi BU3HAUAIOTH TOPSANOK i YMOBY BUKOHAHHS IIPU3HAYEHOTO iil IIPaBOBOrO CTATHEHHS
yy moKapauHs. KpiM Toro, y BUIIaAKYy OPUTATHEHHS JIOAWHU [0 KPUMiHAILHOI
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BiZITIOBiJATLHOCTI — HOPMU KPHMIiHAJIBHOI'O Ta KPHMiHAJILHO-IIPOIIECYAJbHOIO IIpaBa,
AKi BUBHAUYAIOTH PeaJlisallito iHCTUTY Ty CyIUMOCTi.

HopMmaTuBHO-TIpaBOBY IIiZicTaBy HEraTWBHOI (PETPOCIEKTUBHOI) IOPUINYHOL
BiITIOBiTATHHOCTI JTIOIMHY Ha MeTapiBHI PO3YMiHHSA IIHOT'O ITOHATTS CTAHOBJIATH HOPMU
Mi’KHapOJHOTO IIpaBa Ta BHYTPiJep;KaBHOTO 3aKOHOIABCTBA, IO BU3HAYAIOTH
MIPOTUIPABHICTH BUMHEHOT'O JIFOAMHOIO JisTHHS, HOPMU BHYTPIZIEP:KaBHOIO 3aKOHOIABCTBA,
AKi BUBHAYAIOTH CKJIAJ ITHOT'0 IIPABOIIOPYIIIEHHS 1 IIPOIeIypy 3aCTOCYBAHHS JI0 JIIOAUTHN
IOPUIUYHOI BiTIOBiTATHHOCTI (HOPMY IIPOITECYATLHOIO Ta BUKOHABYOT'O 3aKOHOJABCTBA).

Ha Oyan-sxomMy piBHI pO3yMiHHS HOPMATHBHO-IPABOBOI MHiJCTAaBM HETraTHBHOL
(PeTpOCIIeKTMBHOI) IOPUAMYHOI BiIITOBIIATHOCTI BAXKIMBUMU ii ITiICTABAMHY € PillleHHS
€Bponetickkoro Cyay 3 mpaB JIIOAWHU Ta PillleHHA YKPAIHCHKUX CYIiB.

DaKTIYHOIO IMiICTABOI0 HETaTUBHOI (PETPOCTIEKTUBHOL ) FOPHIYHOIL Bi/IIIOBiIaTEHOCTL
JIIOOUHN € IOPUINYHNNA (PaKT — BUMHEHHS HEI AK Cy0’€KTOM CYCIILILHHX BigHOCHH
HOPMATHBHO-IPABOBOI0 TiAHHA, AK€ MICTUTH CKJIaJ BiIITOBIHOTO ITPaBOIOPYIIIEHHS,
TOOTO BUMHKY, KT 3a00POHEHMH 3aKOHOM IIiJi 3aTPO30I0 MIPUTATHEHHS BITHHOI'O ¥ OT0
BUITHEHHI 0 BiATIOBiAHOTO BUAY IOPUAMYHOI BiAmoBigaabHOCTI. CKJIAI IPaBOIIOPYIIIEHHS
XapaKTepu3yEThCsI UYOTHPMA eJieMeHTaMu: 00’e€KT; 00’€KTHBHA CTOPOHA; Cy0’€KT;
cy0’eKTHBHA cTOpoHA. BifcyTHicTh X0ua 6 OQHOrO 3 11X eJIeMEeHTiB a00 AKO0ICh 3 iX 03HAK
03HAYA€E BiJICYTHICTb ITiZICTABY IS IPUTATHEHHS JIFOITHY 10 HETATUBHOI (PETPOCIIEKTUBHOL)
IOPUIMYHOL BiAIIOBiJaILHOCTI.

IOpuamuna BiAIOBiAAIbHICTE JTIOAMHN MOXKJIMBA JIMIIIE 34 JiAHHSA, AKi € CYCITLIBHO
S3HAUIMIIMM, TOOTO TAaKMMM, SKi 3aUilaioTh iIHTEpEeCH iHIIIX UIeHiB CyCIILILCTBA, JEP:KABU,
BCBLOT'O CYCITLIBCTBA. BoHA € HacIiIKoM 0e3Bi OB faIbHOI MOBEMIHKY JIIOJUHN, BUMHEHHA
Helo OisTHHs, JKe 3aI0filoe IITKOAY a00 CTBOPIOIOTL PEAIbHY MOJKJIMBICTL 3alOMiAHHSI
IIKOAY iHTepecaM iHIMOI JromuHu (JII0fei), iHIMMM cy0’€KTaM CYCIHLJIbHUX BiTHOCHH.
TobTo, 1i AiAHHS JIOOUHN € 00 €KTHBHO CYCHLIBHO IIKimIJIMBIMU a0b0 CyCHiIBLHO
HebesneunuMu. Taki TiAHEA € i TOBUHHI OYTH IOPHIMYHO 3HAUMMIIMIU AJIs1 3aKOHOIABITA
i mpaBosacTocyBauisb.
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T'pnyx B. K. HeratueHasa (peTpocrieKTHMBHASA) YroJIOBHO-IIPABOBAasl OTBETCTBEHHOCTh U ee
OCHOBaHUE

Hcenedoearnvl 0CHOBHble KOHUenuyuu opuduieckoil. omeemcmeeHHOCMU 4esl08eKa 8 ez20
OMpPUYAMenbHOM 3HAYEeHUU, NO OM2PAHUYeHUs MAKoi omeemcmeeHHocmu om mep (mep)
20cy0apcmeennoz0 nNpunyYIcOeHus, onpedeseHvl 2PAHUYbL PEMPOCNEKMUBHOI 0mMeemcmeeHHoC mu,
cocpedomoyeHo HA HOPMAMUBHOU U (AKMULeCKOl OCHOBAHUAX HezZAMuUEHOI Yz0J08HO-NPAGOEOLL
omeemcmeeHHOCmu.

Knwuesvie cnoea: ompuyamenvHas (pempocneKkmuérHas), Yzoa06HO-NPAB0EAs
0MBemcmeeHHOC My, Mepbl NPUHYHCOeHUSL, npedeibl 0MEemcmeeHHOC M, 0CHOBAHUe OMEemcmeeHHOCMU.

Hryshchuk, V. K. Negative (Retrospective) Criminal Liability and its Base

This article explores the basic concepts of legal responsibility of man in its negative sense, by
separating the responsibility of such measures (measures) of state coercion, defined the limits of
retrospective liability focuses on the normative and factual grounds of negative criminal liability.

Key words: negative (retrospective), criminal liability, coercive measures, limits of liability,
liability base.
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