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ITPOBJIEMHI ACIIEKTH
PEAJII3AIIIL ITPUHITAILY IIPABOBOI BUSHAYEHOCTI
Y KPUMIHAJIBHUX ITPOITECY AJIbHAX BITHOCHUHAX
3A YYACTI IIOTEPIILJIOT'O

Hocaidncyemobes nonamms nPUHYUNY Npasosol 8U3HALEHOCM.
Chopmy108aH0 OCHOBHI 8UMO2U, UL0 CKAAOAIOMb HOPMAMUBHULL 3Mmicm
ybozo npuryuny. Ha ocrosi ananiszy nonosxcenv KIIK Ykpainu,
npaxmuku €eponelicviozo cydy 3 npaes JOUHU 36ePMAEMBCA Y6aza HA
Hegi0nosi0Hicmb 6UMO02aM NPUHUUNY NPABOBOL 6USHAYEHOCMI OKPEMUX
npunucis 3axoH00ascmea, w0 pezy.nioioms 6i0HOCUHU 3a yiacmi
nomepninozo. Popmynoomucsa nponosuyii wo00o 600CKOHAICHHA
6i0no6idH020 3arxonodascmea YKpaiHu.

Kumrouosi coBa: mprHITNIT TPABOBOI BU3HAYEHOCT, KPMMiHAJILHI IPOIECYaIbHI BifHOCHHY,
TIOTEPIILINI.

€BpomnelicbKuii BUOip YKpailu, IIPOroJIoIieH i Ha HAWBUIIIOMY HOJIi THYHOMY PiBHI,
noTpedye 3HAYHMX 3yCUJIb Ta CYTTEBUX 3MiH y IIPaBoBiii cdepi. ITpuitHaTTsa Ta 3acTocyBaHHA
B YKpaiHi HOPMATHUBHUX aKTiB, IIT0 TOPKAIOTBCS IIPAB OCOOM, Y TOMY UMCJL y IapHHi
KPUMiHAJTBLHUX TPOIleCYAJTbHUX BiTHOCHH, Hapasi HeMOKJIuBe 0e3 BpaxyBaHHs
3araJIbHOIIPUAHATHUX €BPOIENCHKNX CTAHIAPTIB MiAJILHOCTI, B OCHOBY SIKMX IIOKJIQIEHO
TaK 3BaHy “saxigHy”’ KOHIIENIlifo IIpaB Jiroguuu. TuM caMuM YKpaiHoio OyJio oOpaHo
VHiBepCcaJbHUN NUIAX YTBEPAKEHHA i 3aXUCTy IpaB Ta OCHOBHUX CBOOOJ JIIOAWHU, ITI0
Bi/IIOBiIa€ 3ara/THHOCBITOBOMY ITi/TXO/TY 10 POSYMIiHHSA iX IOPUAMYHOL IIPUPO/Y Ta 3HAXOINTD
CBO€ BTiJIEHHS IIEPEBAYKHO Uepes3 aKTHUBHY CY/IOBY MisJIbHICTD BiIIIOBiTHOI CIIPSIMOBAHOCTI.

TosoBHi “saximui” XapaKTepHCTHKM IIpaB JIOAUHU — HEBiAUYKYBaHICTh,
(hyHIaMEHTATBHICTD Ta IIPUPOIHO-IIPAaBOBE MOXOMKeHHA. Ha BHYTPIITHHOIEDKABHOMY
piBHIi Take IX PO3yMiHHSA 3aKpiIJIEHO B MOJIOYKEHHAX cT.cT. 8, 21, 22, 55 KoHcTuTyIrii
Yrpaiau: “B Ykpaiui BUSHAE€TLC i i€ IPUHITUII BEPXOBEHCTBA IIpasa... IIpasa i cBoboau
JIIOAVIHY € HeBiguysKyBaHi i HermopyIHi ... IIpy npuiiHATTI HOBUX 3aKOHIB a00 BHECEHHi
3MiH /0 YMHHUX 3aKOHIB He JIOITyCKAEThCS 3BYsKEHHS 3MIiCTy Ta 00CATY iCHYIOUMX ITpaB i
cBobog ... IIpaBa i cBoOOIU rpoMaAAHMHA 3aXUIAIOTECA CYIOM ...”0.

YV unanomy KIIK Ykpainu i 3acagHuyi BUMOTHY HiJKPIILIIOIOTECS IOJIOMKEHHIMI
cr.cT. 2,8, 9. 30kpemau. 2cr. 8, 4. 5cr. 9 KpuminaanHOro mpoIiecyaabHOro KOAeKCy
Vxpainu (KIIK VYkpainu) BKasyioTh Ha 000B’SI3KOBICTH 3aCTOCYBaHHA KPUMiHAJIBLHOTO
IIPOIIECYaJIHbHOTO 3aKOHOIABCTBA Y KpaiHU 3 YpaXyBaHHAM IIPAKTUKY CBPOIIEHICHKOT0 Cyoy
3 mpaB Jioauau (mami — €Bpocyn). Omke, yTBEPIKEeHHS “‘€BPOIEHCHKOI0 IIy0 IiuHOro
nopAaKy” vy cdepi KpuMiHAIBHHX IIPOIECYAJbHUX BiJHOCHMH Hapasi o0yMOBJIIOE
HeOOXiTHICTEb MPaKTIUHOTO 3aCTOCYBaHHS PillleHb EBPOCYAY 33111 YKPITICHHS TeMOKPATii,
“CITLILHOTO PO3YMIHHSA Ta JOTPUMAHHS IIPaB JIOAWHIT IJISI €BPOIEHCHKUX KpaiH.

OmuuM 3 HaAWOLIBINT BUTPeOYBaHUX IIPABOIIOJIOMKEHDb, IO Oy HampalbOBaHi
€BpoCyIOM BIIPOJOBIK MOr0 MisILHOCTI, € IMPUHIIMII IIPABOBOI BM3HAUEHOCTI, CYyTHICTH
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AKOI'0 BUSHAUAETHCSA AK “3a0esleueHHsI I1epea0auyBaHOCTi CUTYAILil Ta IIPaBOBiIHOCUH Y
ctepi, 1110 peryJroeTheAa EBporeiicbKuM cyioM 3 ipaB Jioauan” [1, c. 730]. Leit mpuHIyn
OyB 3aI103MUeHmi y IIpaBo EBPOITeICLKOr0 CIIiBTOBAPYCTBA 3 TpaBoBuX cructeM Himeuurm
Ta @paHrrii. ¥ cydyacHiil KOHCTUTYITIHIN TOKTPUHI IIAHIBHOIO € TyMKAa IIPO Te, II0 Ieh
IPUHIAIL € HeBil’eMHNM eJIeMEeHTOM IIPHHITHIY BEPXOBEHCTBA Ipasa i TicHO 1T0B’ 13aHmit
3 iHIIIMM — “3aXMCTy OO PYHTOBAHUX CHOMIBAHb’, 3MICT AKOIO IIOJIATAE Y TAKOMY: “OyIb-
SAKUI TPOMASAHUH TIepe]l TUM, AK BIATUCS 0 IEBHUX Mili, HOBUHEH MATU 3MOTy 3HATU
3a3JaJIeriab, AKi IpaBoBi HACHIAKY HACTYIIATE [1, c. 729].

CyuacHa BiTUM3HSIHA IIPaBOBA HAyKa He BOauae BATOMUX ITiJICTAB JO PO3MEKYBaHHSA
3a 3MIiCTOM ITUX JBOX IIPUHIIUIIB, AKi B ITLJIOMY BHCTYIIAIOTH CKJIQIOBUMU €JIEeMEeHTAMU
TIPUHITUITY BEPXOBEHCTBA TpaBa i 06’ eaHye iX 3 iHmmM — “mpaBoBoi 6esnexkn” (“3axucTy
IOBipH 0co0M [0 HAiMHOCTi cBOro IpaBoBoro cranosuina’) [2, c. 53].

Cuin 3asHaunTH, 10 JOCIIIMKEHHSIM HOPMATHBHOIO 3MIiCTY IIPUHIIMILY IIPaBOBOL
BU3HAUEHOCTI IPUCBATUJIU CBOI IIpalli B PiSHMX rajysdx IIpaBa TaKi BUeHi, dAK
C. Tonoraruit, M. I'ymnpraii, I. Kuaaumngs, M. Kosobpa, F0. Marseesa, A. Ilpuiimak,
C. Ilorpebusk, C. IlleBuyk Ta im.

Mertoro miel myOaikarii € gocaimskeHHs HOpMaTuBHOro smicry mnpunucis KIIK
Yxpainu, 1110 peryJiooTh BiTHOCHY 3a YUACTIO IIOTEPIILIOrO 3 TOUKY 30PY BiMOBiAHOCTI
BUMOTaM IIPAaBOBOI BUSHAUEHOCTI K CKJIAI0BOI IIPUHITUITY BEPXOBEHCTBA IIpaBa.

IIpuHITHITOM TPABOBOI BUBHAYEHOCTI B IOPUANYHII HAYITi HA3MBAETHCS CYKYITHICTh
BUMOT' [0 opramisaiiii Ta ()YHKIIIOHYBaHHs IIPABOBUX CHCTEM 3 METOI0 3a0e3leueHHs
cTabiJIbHOCTI ITPABOBOTO CTAHOBHUINA OCOOM IILJIAXOM YJOCKOHAJEHHS IIPOIIECiB
IIPaBOTBOPYOCTI Ta IIPABO3acTOCyBaHHA [2, c. 53].

OCHOBHMMY BHMOI'aMM, II[0 CKJIAJAI0Th HOPMATUBHUI 3MICT I[LOTO IIPUHIIUITY, B
IOPUANYHIN JIiTepaTypi Ha3MBAIOTLCA:

1) BumMora 4iTKoro hopMyJIFOBAHHS HOPM Y IIPUIINCAX 3aKOHOIABCTBA;

2) BUMOTM JI0 YiTKOTO BUSHAYEHHS TIOBHOBAYKEHD;

3) BUMOI'M O BMOTHBYBAHHS CYIOBHUX PillleHb.

BBaskaeThes, 110 V CYKYIIHOCTI IX JOTPUMAHHSA 3a0e3Ieuye 3aXMCT 0COOH, B TOMY
YUCJIi 1 HOTEePHiIOro, Bii MOMKJIMBUX IIPOSABIB JePKaBHOIO CBABLILIA.

3 oAy Ha BKa3aHi €JIEMEHTH 3MiCTy TOCJIiIKyBaHOTO IPUHITAITY 3yITMHUMOCH,
Ha JesKUX IUTAHHAX, 10 BUHUKAIOTHL ¥ XOi peasisarfii moTeprIiiuMu ocobaMu CBOIX
IIpaB ITiJT Yac KPUMiHAJIBHOTO IIPOBAIKEHHS.

Cr. 2 KIIK VYkpainu K IIpiopuTeTHe Ha3WBAaE 3aBHAHHSA “3aXMCTy OCOOM ... Bif
KPUMiHAJBHOIO IIPABOIIOPYINEHHS ...”", Ha BigMminy Big KpumizmaabHO-IIpoliecyaJIbHOTO
KozeKkcy YKpainu 1960 p., AKuii Ha Iepiie Miclle CTAaBMB OXOPOHY IIPaB Ta 3aKOHHUX
iHTepeciB PisMUHMX Ta IOPUAMUHUX OCi0, 110 6EPYTh YUACTh Y KPUMIiHAILHOMY CYIOUMHCTBL
(ct. 2). Popmy.ttoroun BKasaHy crarTio KITK Ykpainu BiAOBi fHIM YIHOM, 3aKOHOIABEITh
THM CaMIM POSIIUPUB KOJO 0Ci0, I1T0 MaioTh OyTH 3aXUINEeHi 3aco0aMy KPHUMiHAJILHOTO
mpoBamKeHHA. [IpuHITMD “3ax1cTy 00 PYHTOBAHKX CIIOAiBaHb’ (IIPABOBOI BU3HAUYEHOCTI)
y IbOMY BUIIAAKY Ja€ 3MOr'y AiiiTi BUCHOBKY: ockinbku cT. 2 KIIK VYkpainu 3a cBoiM
MPU3HAYEHHAM € IIPOrPaMHOI0, BOHA TOBMHHA OOYMOBJIIOBATH BifTIOBiTHY 3MiCTOBHY
COPsMOBaHICTL ycix iHmmx mosoxkenb KIIK Yipainu, 3oKpeMa THX, IO MiCTATBCSI Y
cr. 55 KIIK Vkpaiuu “Ilorepmimmii”.

Bignosigao mo u. 2 1iei craTTi mpaBa Ta 000B’SA3KM IIOTEPIILJION0 BUHUKAOTH Y
ocobu 3 MOMEHTY MOJAaHHS 3adBH IPO BUMHEHHS IMOA0 Hel KPUMiHAJIBLHOTO
PABOIIOPYIIIEHHA ab0 3asBU IIPO 3aJIy4eHHS ii 0 TPOBAKEHHS SIK IIOTEPITiJIOi.
OuikyBaHIM, 3 OIVISIAY Ha BHMOTHU AOCJIIKYBAaHOI'O IIPUHITAILY, 0yJI0 6 BCTAHOBJICHHS
TaKoOro IOPANKY, 3a SIKOTO CTATYC IOTEPIILIOro MaloTh HaOyBaTu ocobm 0es3 ix aroau,
KOJIM caMi BOHU He B 3MO3i BUCJIOBUTH CBOE OasKaHHS.

3aKoH 1epeidavac B TAKMX BUTIAIKAX 3aTyUYeHHS 3aKOHHOTO IIPE/ICTABHUKA, OTHAK
BCYIIepeY CIIOiBAHHAM, He 0 KPHUMiHAJILHOTO IIPOBAYKEHHA B ILJIIOMY, a JIUIITE A0 yJ4acTi
B mOpoliecyasibHil mii pasom 3 morepoisimm (4. 1 cr. 59 KIIK Vkpainum). Braxxaemo, 110
THM CAMIM 3aKOHOAABEITh IT030aBMB MOYKJIMBOCTI 3aKOHHOTI'O ITPEACTABHUKA OpaTy aKTUBHY
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YUYacThb Y 3aXHCTi KaTeropii yUaCcHUKIB, IIOCTPAXKIAINX BiJi KPUMIiHAJIBHIX TPABOIIOPYIIEHD,
0CO0JIMBO Y BUHNAAKaX 0e3IifAIbHOCTI YIIOBHOBaKeHMX mocamoBux ocib. ITokasoBo, 1mio
HayKa i MpaKTUKa IIpaBO3acTOCYBaHHSA CIIPAMOBAHI Ha TPAUITiiTHe OaUeHHS PETyJTIOBAHHS
IIIX IIPABOBIHOCHH, a caMe — Ha 3aJIyUYeHHs 3aKOHHOTO IIPEICTABHIUKA IO KPHUMiHAIHHOIO
IIPOBAIKEHH, a He I0 YUaCTi B OKpeMili rmporiecyasbHii mii. ITpo 11e cBiqunTs myostiKaiisa
Y HayKOBO-TIPaKTUYHOMY ITOCiOHUKY “KpuMiHaibHMIT IpollecyaIbHUN KOJeKC Y KpaiHu:
CTPYKTYPHO-JIOTIUHI cxeMu, TAOJUIIi, TUIOBI OJaHKM Ta 3pasKu MIPOIeCyaTbHUX
JOKYMEHTIB” 3pasKa IOCTAHOBH IIPO 3AIYUEHHS 3aKOHHOIO IIPeJCTaBHIKA IIOTepPIIIoro [3,
c. 445].

3 orJIAMy Ha IPUHITAI IPABOBOI BUBHAYEHOCTI, IOr0 BUMOT'aM He BifIIOBi/Ia€ TaKOMK
CUTYyaIlisd, ITI0 CKJIAJIACh ¥ cepi KprMiHAIBHIX IIPOITeCYATIBHIX TPABOBITHOCHH BHACIIIIOK
HEeIOCJIiTOBHOCTI 3aKOHOAABIIA IIPY (hOPMYJIFOBAHHI IIpaBa MOTEPITLIOrO HA IOJAHHS TOKA3iB
(. 3 4. 1 ct. 56 KIIK YKpainm) Ta Horo BIPOBA»KeHHI B OKpPeMi IIpABOBi iHCTUTYTH,
30KpeMa J0Ka3yBaHHs.

KIIK Vxpaiau, Ha BiZMiHy Bim momepemHLOrO, BU3HAUAE IMOHSATTS JOKA3yBaHHII,
sake BigmoBiguo o 4. 2 cr. 91 KIIK Ykpaiuu mossrae y 30uMpaHHi, IepeBipIii Ta orisii
JIOKAa3iB 3 METOI0 BCTAHOBJIEHHsS OOCTaBUH, III0 MAIOTh 3HAYEHHS [JIT KPUMiHAJIBLHOTO
IIPOBAYKEHHS.

Busnauenns moHATTA “30upaHHS OOKAa3iB” SK eieMeHTa KPUMiHAJILHOTO
IPOIIECYATLHOTO TOKA3yBaHH YMHHIN KPUMiHAILHUH IIPOITeCyaJIbHUNA 3aK0H He HAJla€.
VYV u. 1cr. 93 KIIK Ykpaiuu cKasaHo JIuIie: “30MpaHHs JOKa3iB 3 iCHIOEThCS CTOPOHAMM
KPHUMiHAJIBLHOTO IIPOBaIKeHHsI, IIOTEPIILINM Y ITopanKy, nepeabauenomy KITK Yipaium”.
ITs1 oGcTaBMHA BHAUHO YCKJIAMHIOE TIPOITEC JOKA3YBAHHS TA YUYACTi Y HHOMY OTEPITLJIOTO,
a B gogatok — 1. 3 4. 1 cr. 56 KIIK YKpainu 3akpiIlieHO IIpaBO IThOI0 YUACHUKA
KPUMiHAJIbHOI'O IIPOBAMKEHHS He Ha 30MpaHHs JOKas3iB, a Ha IIOJAHHS IX J0 cJiguoro,
IPOKypopa, cjaimguoro cynmi, cyay. Came XK BUSHAUEHHs “IIOJaHHSA TOKAas3iB” B 3aKOHi
TaKOK BiJICyTHE.

¥V Teopii KpUMiHAIHLHOI'O IIPOIIECY CTAJIO0 € TYMKA IIPO T€, 1110 IIOHATTAM 30MPAHHS
JIOKa3iB OXOILTIOETHCSA IIONIYK, BHUABJICHHS, OJePyKaHHA, 3aKpilIieHHA imdopmartii, 1o
Ma€ 3HAYEHHS JIJIsT BCTAHOBJIEHHST 00CTaBUH BUMHEHHS ITPABOIIOPYIIIEHHS, YIIOBHOBAYKEHOIO
CJIY?K00BOIO 0COD0I0 Y TIOPAAKY, BCTAHOBJIIEHOMY 3aKoHOM [4, c. 211; 5, c. 29]. Came 3
MOMEHTY 3aJIyU4eHHA OO0 KPUMiHAJIBHOI'O IIPOBAM:KeHHSA (3aKpimeHHsA) imdopmarrii,
HAJIEXKHICTB SKOI [0 CIIPaBI BCTAHOBJIEHA 0CO00I0, KA Bejie IIPOLIEC, OfeP KaHi BiJloMOCTi
BBayKaIOThCs 3i0paHuMy (chOpMOBAaHMMM) i HABUBAIOTHCS MoKasamMu. CII0BOCIOIYUYeHHS
K “IojaHHsA MOKaziB”, siKe BUKOPUCTOBYE 3akoHomaBellb y cT. 56 KIIK Vkpainu, €
HEKOPEeKTHUM, OCKLIbKM He BiI0MBa€E CyTi IIPOIIECiB, Y AKKX 0epPyTh yUaCThb IIOTEPIILINIA,
YYACHUKHU HA CTOPOHI 3axXmCTy, iH. IlomaroThes He JoKasu, a iHopMaillid, sKa, Ha IyMKY
YUYaCHUKIB, € moxkazoM. OmHaK MTOKa30M BOHA CTa€ JIMUIIE IICJSI TOTO, K BiANOBigHA
mocazoBa oco0a, BU3HABINHM ii HaJIE;KHOIO, 3ajydae Taky iHdopMmaiiiio cmocodom,
BCTAHOBJIEHIM 3aKOHOM, 0 KPUMiHAJIBHOI'O IIPOBAIKEeHHS.

3 oISy Ha 3as3HaueHi po30iskHOCTi, 00yMOBJIEHI BUKOPHUCTAHHAM 3aKOHOJABIIEM
piBHMX TEepMiHIiB IIpM BU3HAUYEHHI IIPABOBOI'0 CTATyCy IIOTEPIIJIOTO B JOKa3yBaHHI,
3aJIUIIAETLCS BiTKPUTUM IIUTaHHS, SKUM caMe mpasoM unaHUN KIIK Ykpainu magiase
TIOTEPITLIOro: 30MpaHHs UM MONAHHS J0Ka3iB?

Axio BuxoguTu 3i smicty 4. 1 cr. 93 KIIK VKpainu, To HOTepIiinii Mae IpaBo
30upaTy JOKasH, a OTKe, M BUSHAYATH “IOPUIMYHY JOJI0” omepsxanol indgopmarrii. Iammmvm
CJIOBAMU, CJIiTUUi, TPOKYPOP MAIOTh AOJYYUTH HANAHY ITOTEPILINM iH(MOPMAILI0 AK
JIOKa30By, He BIAIOYNCH [0 OI[IHKM ii 3 TOYKM 30py HAJEKHOCTI IO KPUMiHAIBLHOTO
npoBamkenHs. OqHak Takuii miaxin me Bignosigae cr. 94 KIIK Ykpaiuu, BianoBigHO 10
AKOI cy0’eKTaMU OITIHKHY JOKA3iB € He IIOTePIILINiI, a CJIiumii, IPOKYPOP, CILIUNN CYaIsa
icyn.

Vu. 3cr. 93 KIIK Ykpainu BKasaHi crioco0u 30MpaHHsA JOKAa3iB CTOPOHOIO 3aXIUCTY,
HOTEPIILINM: BUTPeOYBAaHHS Ta OTPMMAHHS BiJl OpraHiB Jep:KaBHOI BJIafy, MiCIIEBOI'O
CaMOBPSANYBaHHs, IiAIPHEMCTB, YCTAHOB, OpraHisarliii, cay:x00BUX Ta (pismuHUX 0Ci0
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peueii, KOITiil JOKYMeHTiB, BiJoMOCTeli, BUICHOBKIB €KCIIePTiB, BUCHOBKIB peBisiii, iHIIIITX
TIPOIleCyaIbHUX [Tiil, a TAKOMK ILISAXOM 3AiliCHEHHS iHINX Oiii, AKi 34aTHi 3a0e3MeUnTr
THOJAHHS CyIy HAJIEKHUX 1 JOITyCTUMUX JOKA3iB.

IIpaBo morepiisioro Ha 3mifiCHEHHsI BKasaHUX Mili Ma€ JeKJapPaTUBHUN XapaKTep,
OCKiJIBKY 3aKOH He IIepeadauac KOHKPETHIX IPoLeayp Horo peatisarii. Kio agsokaT—
3aXMCHUK (CTOPOHA 3aXWCTy) yV XOIi 30MpaHHs JOKa3iB Mae 3MOT'y CKOPHUCTATHUCh CBOIM
IpaBOM Ha amgBOKaTchKui 3amuT (4. 2 cr. 24 3axkomy Ykpainu “IIpo amBokaTypy Ta
aIBOKATCHKY Mis/IbHICTE’) [6], TO moTepIIiINii 3a 3aKOHOM He Ma€ »KOHOTO 3aC00y BILIUBY
Ha oci0, BUHHUX Y HeHaJaHHI BiAmoBigHol 1oKa30B0i1 imgopmarrii.

KpiMm Toro, HeBuU3HAUEHUM € IMOHATTS “iHINi IpolecyayibHi mii, AKi 3gaTHI
3a0e3mneunTy MOJAaHHS Cyoy HaJEeKHUX i JOMyCTHMHX MOOKAas3iB”, OCKiJIbKM HOTO
HOPMATHBHUN 3MicT He po3KpuBacThes B 4. 3 cT. 93 KIIK Ykpainu. aiauiiaeTscsa 6e3
BIAIIOBiZIi TAKOXK MUTAHHS, YOMY IIPABO IIOTEPIILIOrO Ha OJIePKaHHa BUCHOBKY €KCIIepTa,
sasaBieHe y it ke crarti KIIK Ykpainu, He miaTBepmxyeThes smictrom ct. 243 KIIK
YKpainu, AKa HaJae OPaBO CAMOCTIHHO 3aJilyuyaTH eKcIepTa TiJbKH CTOPOHAM
OOBHHYBaUYeHHS 1 3aXUCTYy.

Ha sxans, #i KpuMinaasHo-IIporiecyalbENM KojeKkcoM YKpainu 1960 p., Hi umHHIM
KIIK Ykpainu me nmepenbdavueHi mporeypu 30MpatHs JOKAa3iB crmocobamu, mepeadaue MK
MU 3aKoHaMM (BiamoBizHO craTti 66 Ta 93), 32 BUHATKOM Caigumnx (PO3IIYKOBUX),
HeIJIaCHUX CJigumX (POSIIyKOBUX) Hili, JOPYUYEHHSA IIPO IIPOBENEeHHS EKCIIEPTU3U.
HepnocratHho BU3HAUYEHIMI CTAH Pery/II0OBAHHS IIPOIIECY JOKA3YBAaHES 00YMOBJIIOE BiAITOBIIHL
mpo0JieMy IIPaKTUYHOIO XapaKTepy He TLIbKU IMOM0 IOTEPIILIoro, a i AJs CTOpPiH
KPUMiHAJIBHOTO ITPOBA/PKEHHS, TOMY ITIOTPeOyE 3aKOHOJABUOTO BTPYUYAHHS.

HasshicTs muTaHsb 111010 PeAIbHOI YUACTI HOTEPIILIOro y J0Ka3yBaHHi 00yMOBJIeHA
TaKOXK IIpobJieMaMi HOPMATHBHOI'O PeryJ/loBaHHs IlepeBipku mgoxasiB. Ha xaan, Hi
BU3HAYEHHS IOHATTS “TIepeBipKa J0KaziB”, Hi POSKPUTTS HOro KOHKPETHOTO HOPMATIBHOI'O
3MiCTy HOBUI KPMMIiHAJBHUHA IIPOIECYyaJIbHUM 3aKOH, K i IIOmepenHiil, He Hamae. ¥
IOPUANYHIT JiTepaTypi TepMiH “HepeBipka M0Kas3iB” POSIVIALAETHCA AK TOTOMHUI
“mocaimrenmio” [7, c. 127]. MeToio mepeBipKH JOKa3iB € BH3HAUEHHS IPUIATHOCTI
3i6paHUX OKAa3iB /JIA BCTAHOBJIEHHS OOCTAaBWH, III0 MAlOTh 3HAUEHHS JJIs CIpaBu [8,
c. 57].

CTOCOBHO IIOTEPIILJIOT0 TepMiH “IepeBipka” BUKOPHCTOBYETLCSI B PemaKIiii m. 3
y. 3 cr. 56 KIIK Ykpaiuu, me ckasamo: “... i yac CyL0BOro IPOBafKeHH B OyIb-sIKii
iHCTaHIIIl TOTEPIILINI Mae IIPaBo OpaTh y4acTh y Oe3locepeIHil mepesipili foKasiB”.

BBarkaemo, HaBpsaA um MOXKHA y IOBHIiM Mipi 3a3HayaTy PO MOMKJIMBICTH
“Oesmocepe HBOI yUacTi” MOTepPIILIOro y mepeBipili (ZocaimKenHi) qoKasiB y BUMIagKax,
KOJIX BiH 1030aBJIeHIH 3aKOHOM IIpaBa CTABUTH 3AIIUTAHHS CBiIKY II[OA0 CIIPOMOXKHOCTL
cpuiMaTy (aKTh, Ipo SKi TOI Jae MOKa3aHHA, a TaKOXK IOJ0 iHIMMX OOCTAaBUH, SAKi
MOXKYTh MATU 3HAUEHHSA IS IPOBAMKEHHs, Ha BiIMiHYy Bif CTOpPiH, AKMM Take IIPaBO
"Hagauo 4. 1 cr. 96 KIIK Vkpainu. ITos6aBaenuii IOTEPIILINI TaKOM IIpaBa 3asABJIATH
KJIOTIOTaHHSA CYAy IIPO IIPOBEeAeHHS CJIiqunX (PO3IITYKOBUX) il [IJIS ITepeBipKy 00CTaBUH,
10 MAlOTh iCTOTHE SHAUYeHHs IJIA KPUMiHAJBHOTO IIPOBaKeHHsA. Take ImpaBO MamoOThb
CTOPOHM KpuMiHAJIBHOTO ITpoBaKeHHs (4. 3 cr. 333 KIIK Vkpainwm).

Bakko 3po3yMmiTy JIOTIKY 3aKOHOAABI Yy BUIIAAKY, Koau B m. 11 4. 1 cr. 56
KIIK Ykpaiuu Bid Hagae IpaBo MOTEPIILIOMY 3HAHOMUTHICE 3 MATepiaIaMU KPUMiHAJIHHOI'O
IPOBaIPKEHHsA, AKi 0e3IocepeHbO CTOCYIOTHCS BUMHEHHS MO0 HHOT'O KPMMiHAJIBLHOTO
TIPaBOIIOPYIIIEHHSA, B TOMY YHCJI i micisa BigkpuTTsa marepiatis sriguo 3i cr. 290 KITK
Vkpainu, a y Tekeri u. 1 1miel cTaTTi He HasWBa€ IIOTEPIILIOrO cepel, YUaCHUKIB, AKUM
TIOBiIOMJISIETBCSA IIPO 3aBEPIIIeHHS JOCYAOBOr0 PO3C/IiyBAHHA Ta HAJAHHS JOCTYITY IO
MarepiajiiB JOCYZIOBOrO TPOBAIKEHH.

Ha wamy nymMKy, He CIPHUAIOTH yYacTi y JOKa3yBaHHI ITOTEPIIJION0 TAKOXK i
nonoxxerts cr. 221 KITK Yipaiuu 1110710 3a00pOHM BiIMOBI CTOPOHI 3aXHCTY, IIOTEPIILIOMY
B HaJIaHHI [IJIs O3HANOMJIEHHA i3 “3araJbHOJOCTYIIHUME JOKYMeHTaMI”’, OCKLILKY 3MicT
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OCTAaHHBOI'O ITIOHATTS B 3aKOHI HEe PO3KPUBAETHCS, a4 OCKAPIKEeHHS TAKOl BiAMOBHU i uac
JIOCYIOBOTO PO3CJIi[yBaHHA 3aKOHOM He IepeidadeHo.

fAx Oyso 3azmaueHo Buirle, HOBuM KIIK Ykpainum y mopiBHAHHI 3 momepemHim
3po0JieHi MeBHI KPOKM B 3a0esledeHHi peasisallil IPUHIUAIY IPAaBOBOI BH3HAYEHOCTI.
Tak, y cr. 9 IIporoJoleHo, 1o KprMiHAIbHE IIPOIleCyaIbHe 3aKOHOAABCTBO 3aCTOCOBYEThCS
3 ypaxyBaHHAM IpakTuku €C 3 mpaB JIOAuHHI, a v Bunagkax, koau KIIK Ykpainu e
pery.tioe ab0 HEOTHOBHAYHO PETYJIIOE TUTAaHHA KPUMIiHAIHLHOT'O IIPOIIECY, 3aCTOCOBYIOTHCS
3arajibHi 3acagy KPUMiHAJIBLHOTO IIPOBAIKEHHA.

KoukperHi mposBu BUMOI' IIBOI'0 IPUHIIUILY MiCTAThCA B iHmmx crartax KITK
Ykpainu, 3okpema B cr. 223 “Bumoru f0 MpoBeieHHA CIiaunx (PO3IIYKOBUX) i, 1110
€ HOBEJIOIO y NOpiBHAHHI 3 KpuMinaabHO-TIporiecyalbHUM Komekcom YKpaiau 1960 p., y
SAKOMY TaKa 3arajbHa HopMa OyJia BifcyTHs.

Y u. 3 i€l cTarTi BUKIAAEHO IOJOMKEHHA: “... mepel IPOBeJeHHSAM CJIigduol mii
ocobaMm, gki OepyThb y Hili yuacTb, po3’sICHIOIOThCA IXHiI mpaBa, 000B’SIBKH Ta
BiZITIOBi JAJTBLHICTE .

JoIiibHO, 3 OIVIALY Ha Iieil IPUHITUII, 0yJI0 0 3aKpinuTH y IIiif cTaTTi 000B’ 30K
CJIiTUOro, IPOKYpPOpa IIepe] MOYATKOM MpPOoIlecyaabHOL Ail moimdopMyBaTH yYaCHUKIB
MPOBaPKeHHA y TOMY, B SKili caMe HpoIllecyasibHill Aii BoHuU 0epyTh ydacTb. Ile
HOsICHIOEThCA TuM, 1o HoBuM KIIK VYkKpainm, okpim crimumx miii, mepemdbaueHo
MOKJIMBICTh IIPOBEIEHHS i He IIPOIECYATbHUX i, a caMe OIIUTYBaHHS, 32 PE3yJILTATOM
SAKUX OTPUMYIOTLCS MOSICHEHHS, AKi 3a 3aKOHOM He € [yKepesiaMu JoKasiB (u4. 8 cr. 95,
v, 1cr. 228 KIIK Ykpaian). [lepeciunHoMy rpoMafisTHUHY TaKe OIIUTYBAHHSA Ty.Ke HAraaye
mormT. ToMmy mepIinn HiXK JaBaTu CBigueHHS oco0a MOBMHHA 3HATH, MOT0 OIMUTYIOTHL UK
JOIUTYIOTH IJIsI YCBiIOMJIEHHSI TOTO, SKi IIPaBOBi HACII KK HACTYIIAIOThH 34 PE3yIbTaTaMM
IPOBEAEHH ITUX i,

Ile ocobGsimBO BayKJIMBO y 3B’SBKY IIle M 3 THM, IIIO i JOIUT, i OIWUTYBaHHS, Ha
MPHUKJIAL Ipex’ ABJIeHHA AJI BII3HAHHSA, [Iepe/ BKA3aHOI0 CJIifu00 (PO3IIIYKOBOIO) €0
3a 3aKOHOM 0GOPMISAIOTECS IIpoToKooM (4. 1 cr. 228 KIIK Vkpainum), xoua BiAIoBigHO
mo 4. 1cr. 104 KIIK Ykpainu IpoTOKOJI0M O(hOPMIAIOTHCS JIUIIIE IIPOoIecyaIbHi il (118
obcTaBrHA BpaxoBaHa Ipu GopmysaoBanHi mpumnucy y 4. 11 cr. 232 KIIK Ykpainu
oo (ikcarlrii onmmTyBaHHSA, IPOBEIEHOI0 V PesKUMI Bifeo- a00 Tese)oHHOI KOH(pEepeHTITii,
pamopTom).

He Biamosigae mprHIMITY IPaBOBOI BUSHAUYEHOCTI, SIK BUSABIIOCH, 3MicT 4. 9 cr. 228
KIIK Vkpaiunu, axa nepenbadae mpen ABJIEHHS IJIA BIIISHAHHSA 3a T'OJIOCOM i XOHOIO,
OCKLJIBKYM 3aKOHOM HE BU3HAUYEHO, 33 AKOI0 KOHKPETHOIO ITPOIEAYPOIO IIPOBOAATHLCS IIi
caigui (pPosIryKoBi) mii.

Oco0/IMBO aKTyaJbHAM MHUTAHHS YYacTi IIOTEPIIJIOro y IIPOBeAeHHi ciaigumx
(POBIIIYKOBUX) Aill € IJIA IOTEPHIiJIOro AK MJiA 0co0u, fAKa BiKe HOCTpasKjaja Bin
KPMMiHAJBHOTO ITPABOIIOPYIIIEHHS Ta MOYKE 3a3HATH CTPAKAAHb ITe U BiJl IIPUMYCOBOTO
ii 3aJIydeHHSA JI0 IIPOBEIEHHA IPOIeCyaIbHIUX JTiil.

Crnenianabaa crarta 57 “O00B’sI3KM HOTEPITJIOro” xoua IIPAMO Ii He 3000B’A3ye
TIOTEPITLJIOTO 10 YYAaCTi Y IPOIEeCYANBHUX JifdX, OMHAK YV Y. 2 MiCTUTH IPUIINC AJIA HBOTO
OpuOyTH 3a BUKJIMKOM CJIiTUOr0, IPOKYpPOpa, CILAYOro cynni, cyny. Binmosigao mo u. 2
cr. 133 KIIK Ykpaiiu BUKJIUK CJIiTUNM, IIPOKYPOPOM OCOOM-YUACHIUKA KPUMiHAILHOIO
MPOBAYKEHHSA 3IiICHIOEThLCA Y BUIIAIKAX, SIKIIO € ITiICTaBU BBayKaTHU, II0 BOHA MOXKe
JlaTy ITOKAa3aHHA, AKi MAOTh 3HAUYEHHS JJI5 KPUMiHAJIHLHOT'O TPOBaKeHHs, a0o ii yuacTb
y IIPOLECYANLHUX TifAX € 0008’ 13K068010 (KypcuB Hart. — T. M.).

O060B’ A3KOBICTh YUACTI IIOTEPITLIONO B IIPOIeCyaIbHIX JifX mependadeHa u. 6 cr. 223
KIIK Ykpainu i crocyeThbest TUX CIigunx (PO3IITyKOBUX) Oili, AKi 3MiHiICHIOIOTECSA 3a HOro
yJacTi, 3a BUKJIIOUeHHAM BUIIAAKIB, KOJIX Uepes crerudiky cJriauol (Po3IryKoBoi) Ail 11e
HEMOXKJIMBO ab0 BiH MMCHBMOBO BiIMOBWBCA Bin yuacrti B Hiit. B ycix iHmmx Bumagkax
000B’ A3KOBICTH YUaCTi IIOTEPIILJIOrO B IPOIECYAIbHUX AisiX OIliHIOETHCA YIIOBHOBAKEHOIO
cJIysK00B0OI0 0c000I0, IO Ix 3mificHioe. Ha crazmii mocymoBoro posciisyBaHHsS BOHA
00yMOBJIeHA HEOOXiTHICTIO JOTPUMAHHSA CJIiIUYMM, IPOKYPOPOM BUMOT IIPUHITUAITY
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3aKOHHOCTI, 1110 TIOJIATAE Y BCEOIUHOMY, IIOBHOMY i HEeyIepeA:KeHOMY JTOC/IiIKeHHi 00CTaBIH
KpumiHagbHOTO mpoBamKeHus (d4. 2 cr. 9 KIIK Vkpainum), Ta mpuHIIUIY ITyOJIiYHOCTI
(ct. 25 KIIK Ykpaiau). OcKinbKuy mpasa i 000B’sI3KH MOTEPIILION0 BUHUKAIOTh Y 0CO0H
3a ii imimiaTuey um sromgu (4.4. 2, 6, 7 ct. 55 KIIK Ykpainn) Joriuaum Oy/ie TBEPAKEeHHs,
1[0 TUM CAMMM IIOTEPIILINI MOTrOMKYEThCS OpaTy yUYACTb y IIPOLIECYAJIBHUX MifAX, AKi
BBasKae 3a HeoOXigHe MpoBecT 0coba, IKa Beje mporiec. Tomy y pasi BiiMOBH ITOTEPITLIOTO
Biz yuacti y npusHauenux Binnoigao m0 KIIK Ykpaiau nporecyaabHUX issX OCTAHHL
TIPOBOAATHCA IIOJI0 HBHOTO IIPUMYCcOBO. Ile cTOCyeThCA TAKMX IIPOIECYAJIbHUX iil, AK
OCBiyBaHHS, 3a BUKJIIOUEHHAM BHUIIAAKiB, KOJHU IId cjaimgua (poO3IIyKoBa) misa
CYIIPOBO/KYETRCS OrojieHHAM (4.4, 2, 3 cT. 241 KIIK Ykpainu), npusHauYeHHSA eKCIIePTU3N
(u. 3 cr. 242 KIIK VYxpainu), BigiOpanusa Oiosoriuamx 3paskiB y ocoou (u. 3 cr. 245
KIIK Vxpaiun). Illogo ocranuboi mporecyaabHol ail ciig BpaxoByBaTu pimtenas €C y
cupasi “Aanoe npomu Himeuwyunu” Bix 11 munaa 2006 p. [9], ge cyn 3asHauus, IO
PUMYyCOBe MeANYHe BTPYyYaHHA y (hisMUHY ILJIiCHICTH 0COOM IIpM HMPOBENEHHI CJIiIUmx
Il 3 METOI0 OTPUMAHHS J0KAa3iB Mae 6yTH 00’ €KTOM BUHATKOBOI PeTeJIbHOI IepeBipKy i
POBIIHIOETECA SK IIOPYIIEHHS IIpaBa OCOOM He CBiguuTHu IIpo cebe, II[0 € CKJIAZOBUM
eJIEMEHTOM IIpaBa Ha CIIPABEAJIMBUU CY/I.

BuxriageHne Buille He OXOILIIOE BCiX IIPOOJIEMHUX AacIIeKTiB BIIPOBA’KEHHSA B
OPAKTUKY IIPAaBOTBOPUYOCTI Ta MPABO3AaCTOCYBAaHHS YKpaiHM TPUHIIUIY ITPABOBOI
(ropuamuHol) BU3HAUEHOCTi. 3Ba)Kaoun Ha HASBHICTL HENOMIKiB y Iifi chepi, Ha aKi
3Beprae yBary €C y pileHHAX y cupaBax “3azopodHiii npomu Ykpainu” Big 24 arororo
2012 p. [10], “DenvOman npomu Yrpainu” Bin 12 reitTaa 2012 p. [11] ra iH., BBazKaemo
3a aKTyaJbHi IIOJAJIBIIT JOCTiIKeHHA BiIIIOBiAHOI CIIPSIMOBAHOCTI.
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Mupomnanuyenko T. H. IIpo6aeMHBIe acIeKThI peaju3anuy NPUHIWIIA IIPAaBOBOH
OIpeneIeHHOCTH B YTOJIOBHBIX IPOLECCYAIBHBIX OTHOIIEHUSIX C YIACTHEM IIOTEPIIEBIIETO

Hcenedyemcesa nonamue npunyuna npaeosoii onpedesennocmu. Copmyauposansvl 0CHO8HbLE
mpeboBaHrUsl, COCMABIAIOWUE HOPMAMUBHOe codepicanue OanHozo npunyuna. Ha ochose ananusa
noaosxcenuil YIIK Yrxpaunst, npaxmuru Eeponeiickozo cyda no npasam wenogerxa o6pausaemcs BHUMAHUE
Ha Hecoomeemcmaue mpe606aHusM NPUHYUNG NPABOBOLL onpedesileHHOCIU 0mOesibHbLX NPpednucanuil
3aKOHO00aMeNbCMEa, pecysupyrouux OMHOWeHUSL ¢ yiacmuem nomepnesuiezo. Popmyaupyromes
npednoNHCeHUA NO COBEPULCHCMBOBAHILI0 COOMBEMCMBYI0ULez0 3aKoH00ameabcmaea YxpauHot.

Knrwoueevle cnosa: npunyun npasogoii onpedeseHHOCMU, Y20/06HbLEe NPOUECCYANbHBLE
OMHOWEeHUS, NOMepnesuiuil.

Miroshnichenko, T. N. The Problem Aspects of the Legal Principle Certainty in Criminal
Proceeding Relations Involving the Victim

It is examined the term of the legal certainty principle. It is formulated the basic requirements
that make up the normative content of the principle. It is paid attention to the inadequacy of the legal
certainty principle based on the analysis of the Criminal Procedure Code of Ukraine provisions and the
European Court of Human Rights practice, the individual requirements of the law governing the
relationship with the victim. It is proposed the suggestions on the improving of the Ukrainian legislation.

Keywords: the principle of legal certainty, criminal procedural relationships, the victim.
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