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ÍÀ ÒÅÐÈÒÎÐ²¯ ÊÎÍÃÎ (ÄÐÊ ÏÐÎÒÈ ÓÃÀÍÄÈ)”

Ïðîâåäåíî ïðàâîâèé àíàë³ç òà âèçíà÷åíî ðîëü ð³øåííÿ ñïðàâè
Ì³æíàðîäíîãî ñóäó ÎÎÍ “Âîºíí³ ä³¿ íà òåðèòîð³¿ Êîíãî (ÄÐÊ
ïðîòè Óãàíäè)” äëÿ òåîð³¿ òà ïðàêòèêè ñó÷àñíîãî ì³æíàðîäíîãî
ïðàâà. Ïîðóøåíî ïèòàííÿ çàõèñòó ïðàâ äèòèíè ó çáðîéíîìó
êîíôë³êò³ â ðàìêàõ ðîçãëÿäó ñïðàâè â ÌÑ ÎÎÍ. Âèâ÷åíî âïëèâ
öüîãî ð³øåííÿ íà ì³æíàðîäíå êðèì³íàëüíå ïðàâîñóääÿ.

Êëþ÷îâ³ ñëîâà: Êîíãî, Ì³æíàðîäíèé êðèì³íàëüíèé ñóä, äèòèíà ó çáðîéíîìó êîíôë³êò³.

Ð³øåííÿ ó ñïðàâ³ “Âîºíí³ ä³¿ íà òåðèòîð³¿ Êîíãî (ÄÐÊ ïðîòè Óãàíäè)”, ïðèéíÿòå
Ì³æíàðîäíèì ñóäîì ÎÎÍ 19 ãðóäíÿ 2005 ð., áóëî ïðåäìåòîì íàóêîâèõ äèñêóñ³é
òà äîâãîòðèâàëèõ îáãîâîðåíü. Íåîäíîçíà÷í³ñòü ñïðàâè ï³äòâåðäæóºòüñÿ ôàêòîì
íàÿâíîñò³ íèçêè îêðåìèõ äóìîê òà äåêëàðàö³é ñóää³â äî ð³øåííÿ. Òàê, íå
ïîãîäæóþ÷èñü ç ð³øåííÿì Ì³æíàðîäíîãî ñóäó ÎÎÍ, ñóää³ Òîìêà, Êîðîìà òà ñóääÿ
ad hoc Âåðõîåâåí âèñòóïèëè ç äåêëàðàö³ÿìè. Îêðåì³ äóìêè ïðåäñòàâèëè ñóää³ Ïàððà-
Àðàíãóðåí, Êó³äæìàíñ, Åëàðàá³, Ñ³ììà, à ñóääÿ Êàòåêà âèñòóïèâ ç ïðîòèëåæíîþ
äóìêîþ [1; 2; 3; 4; 5; 6; 7; 8]. Ó ñâî¿é íàóêîâ³é ïðàö³ Åíäðþ Ìîëëåë, ëåêòîð
óí³âåðñèòåòó Òàíçàí³¿, ïîÿñíþº ñêëàäí³ñòü äàíî¿ ñïðàâè ôàêòîì “ïåðåïëåò³ííÿ
äåê³ëüêîõ êîíôë³êò³â ëîêàëüíîãî, íàö³îíàëüíîãî òà ðåã³îíàëüíîãî ð³âí³â, êîëè âïåðøå
ì³æíàðîäíà ñï³ëüíîòà ñòàëà ñâ³äêîì ³íòåðíàö³îíàë³çàö³¿ âíóòð³øíüî¿ â³éíè” [9, ñ. 25].
Ó ö³é ñïðàâ³ Ì³æíàðîäíèé ñóä ÎÎÍ ïîðóøóº âàæëèâ³ äëÿ ñó÷àñíîãî ì³æíàðîäíîãî
ïðàâà âö³ëîìó òà ì³æíàðîäíîãî ãóìàí³òàðíîãî ïðàâà, çîêðåìà ïèòàííÿ çàõèñòó ïðàâ
äèòèíè ó çáðîéíîìó êîíôë³êò³, â³äïîâ³äàëüíîñò³ äåðæàâè çà ïîðóøåííÿ íîðì
ì³æíàðîäíîãî ïðàâà çàõèñòó ïðàâ ëþäèíè, ïðàâà äåðæàâè íà ñàìîîáîðîíó òà
â³äñóòíîñò³ ÷³òêîãî êðèòåð³þ âèçíà÷åííÿ çä³éñíåííÿ åôåêòèâíî¿ âëàäè íà îêóïîâàí³é
òåðèòîð³¿.

Âèâ÷åííÿì ñèñòåìè ì³æíàðîäíîãî ñóäîóñòðîþ òà ñóäî÷èíñòâà çàéìàëèñÿ òàê³
â³ò÷èçíÿí³ íàóêîâö³, ÿê Â. Ìóðàâéîâ, Î. Øïàêîâè÷, Ê. Ñàâ÷óê òà ². Ïðîöåíêî.
Ïðîáëåìà ñó÷àñíî¿ ì³æíàðîäíî¿ þñòèö³¿ ðîçãëÿäàëàñÿ Â. Áóòêåâè÷åì òà ². Áëèùåíêî.

Ì²ÆÍÀÐÎÄÍÅ ÏÐÀÂÎ
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Ïðîáëåì³ ì³æíàðîäíîãî ïðàâîñóääÿ ùîäî ñèòóàö³¿ çáðîéíîãî êîíôë³êòó â ðåã³îí³
Âåëèêèõ Îçåð â Àôðèö³ ïðèñâÿ÷óºòüñÿ íàóêîâà ïðàöÿ Å. Ìîëëåëà, ïðîòå ó
â³ò÷èçíÿí³é íàóö³ ì³æíàðîäíîãî ïðàâà ïðàêòèêà Ì³æíàðîäíîãî ñóäó ÎÎÍ ùîäî
ñïîð³â ì³æ äåðæàâàìè–ñòîðîíàìè çáðîéíîãî êîíôë³êòó çàëèøàºòüñÿ ìàëîâèâ÷åíîþ.

Ìåòîþ ñòàòò³ º çä³éñíåííÿ ïðàâîâîãî àíàë³çó ð³øåííÿ Ì³æíàðîäíîãî ñóäó
ÎÎÍ ó ñïðàâ³ “Âîºíí³ ä³¿ íà òåðèòîð³¿ Êîíãî” Äåìîêðàòè÷íî¿ Ðåñïóáë³êè Êîíãî
ïðîòè Óãàíäè â³ä 19 ãðóäíÿ 2005 ð. ç ìåòîþ âèîêðåìëåííÿ ñó÷àñíèõ òåíäåíö³é ó
ïðàêòèö³ çàñòîñóâàííÿ íîðì ì³æíàðîäíîãî ïðàâà çàõèñòó ïðàâ ëþäèíè òà
ì³æíàðîäíîãî ãóìàí³òàðíîãî ïðàâà ì³æíàðîäíèìè ñóäîâèìè îðãàíàìè íà ïðèêëàä³
Ì³æíàðîäíîãî ñóäó ÎÎÍ, à òàêîæ âèçíà÷åííÿ ðîë³ òà çíà÷åííÿ öüîãî ð³øåííÿ â
òåîð³¿ òà ïðàêòèö³ ñó÷àñíîãî ì³æíàðîäíîãî ïðàâà.

23 ÷åðâíÿ 1999 ð. Äåìîêðàòè÷íà Ðåñïóáë³êà Êîíãî (äàë³ — ÄÐÊ) ïîäàëà
çàÿâè äî Ì³æíàðîäíîãî ñóäó ÎÎÍ (äàë³ — ÌÑ ÎÎÍ) ïðîòè Áóðóíä³, Ðóàíäè òà
Óãàíäè ó çâ’ÿçêó ³ç çä³éñíåííÿì íèìè “àêò³â çáðîéíî¿ àãðåñ³¿, ùî, â ñâîþ ÷åðãó, º
ãðóáèì ïîðóøåííÿì Ñòàòóòó ÎÎÍ òà Õàðò³¿ Îðãàí³çàö³¿ Àôðèêàíñüêî¿ ªäíîñò³”. Ó
ñâî¿õ çàÿâàõ ÄÐÊ ñòâåðäæóâàëà, ùî âòîðãíåííÿ 2 ñåðïíÿ 1998 ð. íà êîíãîëåçüê³
òåðèòîð³¿ Çáðîéíèõ ñèë Áóðóíä³, Óãàíäè òà Ðóàíäè ñâ³ä÷èòü ïðî ïîðóøåííÿ íèìè
ñóâåðåí³òåòó òà òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ ÄÐÊ, ùî ñòàíîâèëè çàãðîçó ìèðó òà áåçïåêè
äëÿ Öåíòðàëüíî¿ Àôðèêè âö³ëîìó òà ðåã³îíó Âåëèêèõ Îçåð çîêðåìà. Ó ä³ÿõ òðüîõ
äåðæàâ ÄÐÊ âáà÷àëî ñïðîáó çàõîïëåííÿ ì. Ê³íøàñè ç ìåòîþ ïîâàëåííÿ óðÿäó òà
âáèâñòâà ïðåçèäåíòà ¿õíüî¿ äåðæàâè. Á³ëüøå òîãî, ÄÐÊ çâèíóâà÷óâàëà äåðæàâè “ó
ïîðóøåííÿõ ì³æíàðîäíîãî ãóìàí³òàðíîãî ïðàâà ³ ìàñîâèõ ïîðóøåííÿõ ïðàâ ëþäèíè,
à òàêîæ ó àêòàõ ïîãðàáóâàííÿ âåëèêî¿ ê³ëüêîñò³ ïóáë³÷íèõ òà ïðèâàòíèõ óñòàíîâ”.
Ó ñâî¿õ âèìîãàõ ÄÐÊ ïðîñèëà ÌÑ ÎÎÍ âèçíàòè Áóðóíä³, Óãàíäó òà Ðóàíäó âèííèìè
ó ïîðóøåííÿõ Æåíåâñüêèõ êîíâåíö³é ïðî çàõèñò æåðòâ â³éíè 1949 ð. òà Äîäàòêîâèõ
ïðîòîêîë³â äî íèõ 1977 ðîêó, Íüþ-éîðêñüêî¿ êîíâåíö³¿ ïðîòè êàòóâàíü òà ³íøèõ
æîðñòîêèõ, íåëþäñüêèõ àáî òàêèõ, ùî ïðèíèæóþòü ã³äí³ñòü, âèä³â ïîâîäæåííÿ ³
ïîêàðàííÿ 1984 ð., Ìîíðåàëüñüêî¿ êîíâåíö³¿ ïðî áîðîòüáó ç íåçàêîííèìè àêòàìè,
ñïðÿìîâàíèìè ïðîòè áåçïåêè öèâ³ëüíî¿ àâ³àö³¿ 1971 ð., òîùî [10, ñ. 11]. Ïðîòå
15 ñ³÷íÿ 2001 ð. óðÿä ÄÐÊ ïîâ³äîìèâ ÌÑ ÎÎÍ ïðî íàì³ð ïðèïèíèòè ñóäî÷èíñòâî
ïðîòè Áóðóíä³ òà Ðóàíäè, ³ ó ñ³÷í³ 2001 ðîêó äâ³ ñïðàâè áóëè âèëó÷åíí³ ³ç çàãàëüíîãî
ñïèñêó ñïðàâ ÌÑ ÎÎÍ [11]. Òàêèì ÷èíîì, ³ç ñåð³¿ ñïðàâ, ùî ñòîñóþòüñÿ âîºííèõ ä³é
íà òåðèòîð³¿ Êîíãî ï³ä ÷àñ Äðóãî¿ êîíãîëåçüêî¿ â³éíè, òîáòî ó ïåð³îä ì³æ ñåðïíåì
1998 òà ÷åðâíåì 2003 ðîê³â, çà àêòèâíî¿ ó÷àñò³ ÄÐÊ, Óãàíäè, Ðóàíäè òà Áóðóíä³
ëèøå ñïðàâà ÄÐÊ ïðîòè Óãàíäè çàê³í÷èëàñÿ âèíåñåííÿì ð³øåííÿ ÌÑ ÎÎÍ ïî ñóò³.

Ó ñâîºìó ìåìîðàíäóì³ ÄÐÊ ïðîñèëà ÌÑ ÎÎÍ âèçíàòè Óãàíäó âèííîþ ó
ïîðóøåííÿõ äåðæàâîþ îñíîâîïîëîæíèõ ïðèíöèï³â ì³æíàðîäíîãî ïðàâà,
êîíâåíö³éíèõ íîðì òà íîðì ì³æíàðîäíîãî çâè÷àºâîãî ïðàâà. Çîêðåìà ó õîä³
ñóäî÷èíñòâà ÄÐÊ âêàçóâàëà íà ïîðóøåííÿ Óãàíäîþ ïðèíöèï³â íåâòðó÷àííÿ, ïîâàãè
ñóâåðåí³òåòó òà òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ äåðæàâè òà çàáîðîíè çàñòîñóâàííÿ ñèëè
øëÿõîì íåçàêîííîãî ïåðåáóâàííÿ Çáðîéíèõ ñèë Óãàíäè íà òåðèòîð³¿ ÄÐÊ ó ïåð³îä
ç 1998 ïî 2003 ðîêè. Ó â³äïîâ³äü íà öå Óãàíäà ñòâåðäæóâàëà, ùî ïîä³áí³ ä³¿ ç ¿¿
ñòîðîíè ìîæíà õàðàêòåðèçóâàòè ÿê âèêîðèñòàííÿ íåþ ïðàâà íà ñàìîîáîðîíó çã³äíî
ç³ ñò. 51 Ñòàòóòó ÎÎÍ. Ó ñâîºìó ð³øåíí³ â³ä 19 ãðóäíÿ 2005 ð. ÌÑ ÎÎÍ ä³éøîâ
âèñíîâêó, ùî çà â³äñóòíîñò³ çáðîéíèõ íàïàä³â íà Óãàíäó, à òàêîæ íåïîïåðåäæåííÿ
íåþ Ðàäè Áåçïåêè ÎÎÍ ùîäî çàñòîñóâàííÿ ïðàâà íà ñàìîîáîðîíó ä³¿ Óãàíäè
âèçíà÷àþòüñÿ ÿê ïîðóøåííÿ ïðèíöèï³â íåçàñòîñóâàííÿ ñèëè ó ì³æíàðîäíèõ
â³äíîñèíàõ òà íåâòðó÷àííÿ. Á³ëüøå òîãî, áåðó÷è äî óâàãè õàðàêòåð òà òðèâàë³ñòü
âîºííî¿ ³íòåðâåíö³¿, ÌÑ ÎÎÍ âèçíàâ ä³¿ Óãàíäè ÿê ãðóáå ïîðóøåííÿ ñò. 2 (4) Ñòàòóòó
ÎÎÍ. Ó öüîìó êîíòåêñò³ âàæëèâî íàãîëîñèòè íà ïèòàíí³ âèçíà÷åííÿ ñòàòóñó òåðèòîð³¿
ïðîâ³íö³¿ ²òóð³, àäæå çã³äíî ç äîâîä³â ÄÐÊ òåðèòîð³ÿ ïðîâ³íö³¿ ²òóð³ ïåðåáóâàëà ï³ä
âîºííîþ îêóïàö³ºþ Óãàíäè. Â ñâîþ ÷åðãó, îñòàííÿ âêàçóâàëà íà â³äñóòí³ñòü äîêàç³â
çä³éñíåííÿ åôåêòèâíî¿ âëàäè íåþ íà òåðèòîð³¿ ïðîâ³íö³¿ ²òóð³. ² õî÷à, ó çâ’ÿçêó ³ç
çä³éñíåííÿì íèçêè âëàäíèõ ïîâíîâàæåíü ãåíåðàëîì Çáðîéíèõ ñèë Óãàíäè íà ö³é
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òåðèòîð³¿, Ñóä ïðèéíÿâ öå ÿê äîêàç çä³éñíåííÿ îêóïàö³éíî¿ âëàäè ³ âêàçàâ íà
ïîðóøåííÿ Óãàíäîþ ïðèïèñ³â Ãààçüêèõ êîíâåíö³é 1907 ðîêó, ïðîòå ïèòàííÿ
âèçíà÷åííÿ êðèòåð³þ çä³éñíåííÿ åôåêòèâíî¿ âëàäè íà îêóïîâàí³é òåðèòîð³¿ ñòàëî
ïðåäìåòîì àêòèâíî¿ äèñêóñ³¿ ïðè âèíåñåíí³ ð³øåííÿ. Òàê, çîêðåìà, ó ñâî¿é îêðåì³é
äóìö³ ñóääÿ Ïàððà-Àðàíãóðåí ï³äêðåñëèâ, ùî ñóäîì íå áóëî äîâåäåíî ôàêòó
çä³éñíåííÿ åôåêòèâíîãî ïðàâë³ííÿ íà òåðèòîð³¿ ïðîâ³íö³¿ ²òóð³, ùî ñâ³ä÷èòü ïðî
íåìîæëèâ³ñòü âèçíàííÿ òåðèòîð³¿ ÿê îêóïîâàíî¿ òà â³äïîâ³äíî íåìîæëèâ³ñòü
ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³ Óãàíäè çà ïîðóøåííÿ íèçêè íîðì ì³æíàðîäíîãî
ãóìàí³òàðíîãî ïðàâà, ïðàâ ëþäèíè íà òåðèòîð³¿ ïðîâ³íö³¿ ²òóð³ [7].

ÄÐÊ òàêîæ ïðîñèëà ñóä âèçíàòè Óãàíäó âèííîþ â ïîðóøåííÿõ ðÿäó íîðì
ì³æíàðîäíîãî ãóìàí³òàðíîãî ïðàâà òà ì³æíàðîäíîãî ïðàâà çàõèñòó ïðàâ ëþäèíè
ï³ä ÷àñ âîºííèõ ä³é íà òåðèòîð³¿ ïðîâ³íö³¿ ²òóð³ çîêðåìà. Âàæëèâî çàçíà÷èòè, ùî
âïåðøå, â ðàìêàõ ðîçãëÿäó ñïðàâè ÌÑ ÎÎÍ áóëî ï³äíÿòî ïèòàííÿ â³äïîâ³äàëüíîñò³
äåðæàâè çà ïîðóøåííÿ íåþ íîðì ì³æíàðîäíîãî ãóìàí³òàðíîãî ïðàâà ó ñôåð³ çàõèñòó
ïðàâ äèòèíè. Òàê, ó ñâîºìó ð³øåíí³ ñóä âèçíàâ Óãàíäó âèííîþ ó ïîðóøåííÿõ
ì³æíàðîäíèõ êîíâåíö³éíèõ íîðì ùîäî çàáîðîíè âáèâñòâ, òîðòóð, íåëþäñüêîãî
ïîâîäæåííÿ ñåðåä öèâ³ëüíîãî íàñåëåííÿ; íîðì ì³æíàðîäíîãî çâè÷àºâîãî ïðàâà, äî
ïðèêëàäó, âèííîþ â íåïðîâåäåíí³ ðîçð³çíåííÿ ì³æ öèâ³ëüíèì íàñåëåííÿì òà
êîìáàòàíòàìè; ïîðóøåííÿõ ì³æíàðîäíèõ çîáîâ’ÿçàíü ó ñôåð³ çàõèñòó ïðàâ äèòèíè,
çîêðåìà øëÿõîì òðåíóâàííÿ ä³òåé ÿê ñîëäàò³â òà âåðáóâàííÿ ¿õ ó ëàâè Çáðîéíèõ
ñèë äåðæàâè [10, ñ. 116]. Çîêðåìà ñóä âçÿâ äî óâàãè çâ³ò Ì³ñ³¿ ÎÎÍ â Äåìîêðàòè÷í³é
Ðåñïóáë³ö³ Êîíãî, ÿêà íà ïåð³îä ç ñ³÷íÿ 2002 äî ãðóäíÿ 2003 ðîêó çàô³êñóâàëà
âèïàäêè ïåðåì³ùåííÿ êîíãîëåçüêèõ ä³òåé ó òðåíóâàëüí³ òàáîðè Çáðîéíèõ ñèë Óãàíäè
ç ìåòîþ ¿õ ïîäàëüøîãî âåðáóâàííÿ [10, ñ. 77]. Òàêèì ÷èíîì, Óãàíäà áóëà âèçíàíà
âèííîþ â ïîðóøåííÿõ ì³æíàðîäíèõ äîãîâ³ðíèõ íîðì ó ñôåð³ çàõèñòó ïðàâ ëþäèíè,
ì³æíàðîäíîãî ãóìàí³òàðíîãî ïðàâà òà ì³æíàðîäíîãî çâè÷àºâîãî ïðàâà.

Âàæëèâèì ñòàëî ð³øåííÿ ÌÑ ÎÎÍ ùîäî âèçíàííÿ Óãàíäîþ âèííîþ â
íåçàêîííîìó âèêîðèñòàíí³ êîíãîëåçüêèõ ïðèðîäíèõ ðåñóðñ³â, ïðî ùî áóëî ñêàçàíî
â Ìåìîðàíäóì³ ÄÐÊ ïðîòè Óãàíäè. Ñóä íå ïðîñòî âêàçàâ íà ïîðóøåííÿ Óãàíäîþ
ì³æíàðîäíèõ äîãîâ³ðíèõ íîðì òà íîðì ì³æíàðîäíîãî çâè÷àºâîãî ïðàâà ùîäî
íåçàêîííîãî âèêîðèñòàííÿ êîíãîëåçüêèõ ïðèðîäíèõ ðåñóðñ³â, â òîìó ÷èñë³ íà
îêóïîâàí³é íåþ òåðèòîð³¿ ïðîâ³íö³¿ ²òóð³, àëå é íàãîëîñèâ íà âàæëèâîñò³ ðåçîëþö³é
Ãåíåðàëüíî¿ Àñàìáëå¿ ÎÎÍ ùîäî çàêð³ïëåííÿ íèìè ñóâåðåí³òåòó äåðæàâè íàä ñâî¿ìè
ïðèðîäíèìè ðåñóðñàìè òà âèçíàííÿ ¿õ ïîëîæåíü íîðìàìè ì³æíàðîäíîãî çâè÷àºâîãî
ïðàâà [10, c. 87].

Òàêèì ÷èíîì, âèçíàâøè Óãàíäó âèííîþ ó âèùåâêàçàíèõ ä³ÿõ, ÌÑ ÎÎÍ âèí³ñ
ð³øåííÿ ùîäî ñïëàòè Óãàíäîþ ðåïàðàö³é çà çàïîä³ÿíó øêîäó íà êîðèñòü ÄÐÊ.
Âàæëèâî òàêîæ çàçíà÷èòè, ùî çà äàíèì ð³øåííÿì ÄÐÊ áóëà âèçíàíà âèííîþ â
ïîðóøåííÿõ íîðì Â³äåíñüêî¿ êîíâåíö³¿ ïðî äèïëîìàòè÷í³ çíîñèíè 1961 ð., ó çâ’ÿçêó
³ç çä³éñíåííÿì íåþ ó ñåðïí³ 1998 ðîêó àòàêè íà ïîñîëüñòâî Óãàíäè â ì. Ê³íøàñà.
Òàêèì ÷èíîì, ëèøå íà îñíîâ³ öüîãî ïîëîæåííÿ Êîíòðìåìîðàíäóìó Óãàíäè áóëî
âèíåñåíî ïîçèòèâíå ð³øåííÿ íà êîðèñòü Óãàíäè ó ö³é ñïðàâ³.

Öå ð³øåííÿ ÌÑ ÎÎÍ â³ä³ãðàëî âàæëèâó ðîëü ó òåîð³¿ òà ïðàêòèö³ ì³æíàðîäíîãî
ïðàâà. Çîêðåìà ì³æíàðîäíèé ðåçîíàíñ ö³º¿ ñïðàâè ïðèâåðíóâ óâàãó äî ñèòóàö³¿ â
ðåã³îí³ Âåëèêèõ Îçåð Ïðîêóðîðà Ì³æíàðîäíîãî êðèì³íàëüíîãî ñóäó. Òîìó,
ïî÷èíàþ÷è ç 2002 ðîêó, òîáòî ç ÷àñó ðàòèô³êàö³¿ ÄÐÊ Ðèìñüêîãî ñòàòóòó
Ì³æíàðîäíîãî êðèì³íàëüíîãî ñóäó, çà ³í³ö³àòèâè Ïðîêóðîðà âåëîñÿ ðîçñë³äóâàííÿ
ùîäî ìîæëèâèõ ïîðóøåíü ïðàâ ëþäèíè òà íîðì ì³æíàðîäíîãî ãóìàí³òàðíîãî ïðàâà
íà òåðèòîð³¿ ïðîâ³íö³¿ ²òóð³ [9, ñ. 25]. ßê íàñë³äîê, 14 áåðåçíÿ 2012 ð. Ì³æíàðîäíèé
êðèì³íàëüíèé ñóä âèí³ñ ïåðøèé îáâèíóâàëüíèé âèðîê ó ñïðàâ³ ïðîòè êîëèøíüîãî
ë³äåðà Ñîþçó êîíãîëåçüêèõ ïàòð³îò³â Òîìàñà Ëóáàíãî Äü³ëî çà âåðáóâàííÿ ä³òåé
â³êîì äî 15 ðîê³â òà âèêîðèñòàííÿ ¿õ ï³ä ÷àñ áîéîâèõ ä³é ó ïðîâ³íö³¿ ²òóð³ â ïåð³îä
ì³æ âåðåñíåì 2002 äî ñåðïíÿ 2006 ðîê³â [12]. Ïðè ðîçãëÿä³ ö³º¿ ñïðàâè áóëî ïîðóøåíî
âàæëèâå äëÿ òåîð³¿ ì³æíàðîäíîãî ïðàâà ïèòàííÿ ïîòðåáè âñòàíîâëåííÿ êðèòåð³þ

À. Â. ÎËÜÕÎÂÀ
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âèçíà÷åííÿ çä³éñíåííÿ åôåêòèâíî¿ âëàäè íà îêóïîâàí³é òåðèòîð³¿. Ñóäîì áóëî
ï³äêðåñëåíî âàæëèâ³ñòü òà ïð³îðèòåòí³ñòü ïðèíöèïó ñóâåðåí³òåòó äåðæàâè íàä ñâî¿ìè
ïðèðîäíèìè ðåñóðñàìè. À òàêîæ öå ð³øåííÿ âïåðøå âêàçàëî íà ïðîáëåìó
âèêîðèñòàííÿ ä³òåé ï³ä ÷àñ âîºííèõ ä³é ó çáðîéíèõ ñèëàõ äåðæàâ–ñòîð³í êîíôë³êòó
òà ìîæëèâ³ñòü âèçíàííÿ äåðæàâè â³äïîâ³äàëüíîþ çà ïîðóøåííÿ ì³æíàðîäíèõ íîðì
ÿê êîíâåíö³éíîãî, òàê ³ çâè÷àºâîãî õàðàêòåð³â ó ñôåð³ çàõèñòó ïðàâ äèòèíè.

Ñïèñîê âèêîðèñòàíèõ äæåðåë
1. Dissenting Opinion of Judge ad hoc Kateka [Electronic Resource] International Court of
Justice. — URL : http://www.icj-cij.org/docket/files/116/10473.pdf.

2. Declaration of Judge ad hoc Verhoeven [Electronic Resource] International Court of Justice.
— URL : http://www.icj-cij.org/docket/files/116/10470.pdf.

3. Declaration of Judge Tomka [Electronic Resource] International Court of Justice. — URL :
http://www.icj-cij.org/docket/files/116/10469.pdf.

4. Separate Opinion of Judge Simma [Electronic Resource] International Court of Justice. —
URL : http://www.icj-cij.org/docket/files/116/10467.pdf.

5. Separate Opinion of Judge Elaraby [Electronic Resource] International Court of Justice. —
URL : http://www.icj-cij.org/docket/files/116/10465.pdf.

6. Separate Opinion of Judge Kooijmans [Electronic Resource] International Court of
Justice. — URL : http://www.icj-cij.org/docket/files/116/10463.pdf.

7. Separate Opinion of Judge Parra-Aranguren [Electronic Resource] International Court of
Justice. — URL : http://www.icj-cij.org/docket/files/116/10461.pdf.

8. Declaration of Judge Koroma [Electronic Resource] International Court of Justice. — URL :
http://www.icj-cij.org/docket/files/116/10459.pdf.

9. Mollel, A. International Adjudication and Resolution of Armed Conflicts in the Africa’s
Great Lakes: A Focus on the DRC Conflict [Text] / Andrew Mollel // Journal of Law and
Conflict Resolution. — 2009. — Vol. 1. — pp. 010–029.

10.Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda),
Judgment, I.C.J. Reports 2005, p. 168 [Electronic Resource] International Court of
Justice. — URL : http://www.icj-cij.org/docket/files/116/10455.pdf.

11.Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Rwanda)
and Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v.
Burundi). The two cases are removed from the List at the request of the Democratic Republic
of the Congo. Press Release 2001/2 [Electronic Resource] International Court of Justice. —
URL : http://www.icj-cij.org/docket/index.php?pr=655&code=cb &p1=3&p2=3&p3=6&case=
115&k=1d.

12.The Prosecutor v. Thomas Lubanga Dyilo. ICC-01/04-01/06 [Electronic Resource] International
Criminal Court. — URL : http://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/
situations/situation%20icc%200104/related%20cases/icc%200104%200106/Pages/
democratic%20republic%20of%20the%20congo.aspx.

Ðåêîìåíäîâàíî äî äðóêó â³ää³ëîì ì³æíàðîäíîãî ïðàâà òà ïîð³âíÿëüíîãî ïðàâîçíàâñòâà
²íñòèòóòó äåðæàâè ³ ïðàâà ³ì. Â. Ì. Êîðåöüêîãî ÍÀÍ Óêðà¿íè

(ïðîòîêîë ¹ 2 â³ä 26 ëþòîãî 2013 ðîêó)

Íàä³éøëà äî ðåäàêö³¿ 10.04.2013

ÏÐÀÂÎÂÈÉ ÀÍÀË²Ç ÑÏÐÀÂÈ Ì²ÆÍÀÐÎÄÍÎÃÎ ÑÓÄÓ ÎÎÍ
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Îëüõîâà À. Â. Ïðàâîâîé àíàëèç äåëà Ìåæäóíàðîäíîãî ñóäà ÎÎÍ “Âîåííûå äåéñòâèÿ íà
òåððèòîðèè Êîíãî (ÄÐÊ ïðîòèâ Óãàíäû)”

Ïðîâåäåí ïðàâîâîé àíàëèç è îïðåäåëåíà ðîëü ðåøåíèÿ äåëà Ìåæäóíàðîäíîãî ñóäà ÎÎÍ
“Âîåííûå äåéñòâèÿ íà òåððèòîðèè Êîíãî (ÄÐÊ ïðîòèâ Óãàíäû)” äëÿ òåîðèè è ïðàêòèêè
ñîâðåìåííîãî ìåæäóíàðîäíîãî ïðàâà. Ïîäíÿò âîïðîñ çàùèòû ïðàâ ðåáåíêà âî âðåìÿ âîîðóæåííîãî
êîíôëèêòà â ðàìêàõ ðàññìîòðåíèÿ äåëà â Ìåæäóíàðîäíîì ñóäå ÎÎÍ. Èçó÷åíî âëèÿíèå äàííîãî
ðåøåíèÿ íà ìåæäóíàðîäíîå óãîëîâíîå ïðàâîñóäèå.

Êëþ÷åâûå ñëîâà: Êîíãî, Ìåæäóíàðîäíûé ñóä ÎÎÍ, ðåáåíîê â âîîðóæåííîì êîíôëèêòå.

Olkhova, A. V. Legal Analysis of the Case of the International Court of Justice “Military
Operations on the Territory of the Congo (Democratic Republic of the Congo v. Uganda)”

This article is devoted to the legal analysis and setting the meaning of the decision of the case
of the International Court of Justice “Military Operations on the Territory of the Congo (Democratic
Republic of the Congo v. Uganda)” for the theory and practice of modern international law. The article
raised the issue of protection of children’s rights in armed conflict within the ICJ’s procedure. The
influence of the decision on the international criminal justice is investigated.

Keywords: Congo, International Court of Justice, child in armed conflict.
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