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Ðîçãëÿäàºòüñÿ ïèòàííÿ çàáåçïå÷åííÿ êðèì³íàëüíî-ïðàâîâèìè
çàñîáàìè ðåàë³çàö³¿ ñò. 126 Êîíñòèòóö³¿ Óêðà¿íè, ÿêà
ãàðàíòóº íåçàëåæí³ñòü ³ íåäîòîðêàíí³ñòü ñóää³â ³ çàáîðîíÿº
âïëèâ íà íèõ ó áóäü-ÿêèé ñïîñ³á. Äîñë³äæåíî ï³äñòàâè
êðèì³íàë³çàö³¿ âòðó÷àííÿ ó ä³ÿëüí³ñòü ñóäîâèõ îðãàí³â:
³ñíóâàííÿ ñóñï³ëüíî-íåáåçïå÷íî¿ ïîâåä³íêè, ÿêà ïîòðåáóº
êðèì³íàëüíî-ïðàâîâî¿ çàáîðîíè; â³äíîñíà ïîøèðåí³ñòü
ñóñï³ëüíî-íåáåçïå÷íèõ ä³ÿíü; åôåêòèâí³ñòü çàñòîñóâàííÿ
³ñíóþ÷î¿ íîðìè íà ïðàêòèö³. Ðîçãëÿäàþòüñÿ ïðàâîâ³ ãàðàíò³¿
íåçàëåæíîñò³ ³ íåäîòîðêàííîñò³ ñóää³â òà ï³äêîðåííÿ ¿õ ëèøå
çàêîíó. Âêàçóºòüñÿ, ùî íåçàëåæí³ñòü ñóäîâî¿ âëàäè, êð³ì
çàêîíîäàâ÷î¿ çàáîðîíè âïëèâó íà ñóää³â, ïîâèííà
çàáåçïå÷óâàòèñü òàêèìè ãàðàíò³ÿìè, ÿê: íåäîòîðêàíí³ñòü
ñóää³â, ïåðåäáà÷åíà çàêîíîì ïðîöåäóðà çä³éñíåííÿ ïðàâîñóääÿ,
ñèñòåìà îðãàí³â ñóää³âñüêîãî ñàìîâðÿäóâàííÿ, ñòâîðåííÿ
íåîáõ³äíèõ îðãàí³çàö³éíî-òåõí³÷íèõ òà ³íôîðìàö³éíèõ óìîâ
äëÿ ä³ÿëüíîñò³ ñóää³â, ìàòåð³àëüíå òà ñîö³àëüíå çàáåçïå÷åííÿ
ñóää³â â³äïîâ³äíî äî ¿õ ñòàòóñó, îñîáëèâèé ïîðÿäîê
ô³íàíñóâàííÿ ñóä³â.

Êëþ÷îâ³ ñëîâà: êðèì³íàë³çàö³ÿ ä³ÿíü, ïðàâîñóääÿ, ñóäîâ³ îðãàíè, ïðàâîâ³ ãàðàíò³¿.

Ïðîãîëîñèâøè Óêðà¿íó ïðàâîâîþ äåðæàâîþ ³ âçÿâøè êóðñ íà ôîðìóâàííÿ
ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, äåðæàâà âçÿëà íà ñåáå çîáîâ’ÿçàííÿ ùîäî ñòâîðåííÿ
íåîáõ³äíèõ óìîâ çàáåçïå÷åííÿ íàä³éíîãî çàõèñòó ïðàâ ëþäèíè òà îñíîâíèõ ñâîáîä.
Îñîáëèâå ì³ñöå â þðèäè÷íîìó ìåõàí³çì³ öüîãî çàõèñòó ïîñ³äàº ñóä, íà ÿêèé
ïîêëàäåíî çä³éñíåííÿ ïðàâîñóääÿ. Îäíàê áåç íàëåæíîãî îðãàí³çàö³éíî-ïðàâîâîãî
çàáåçïå÷åííÿ ñòàòóñó ÿê ñóää³âñüêîãî êîðïóñà êðà¿íè â ö³ëîìó, òàê ³ ïðàâîâîãî
ñòàíîâèùà êîíêðåòíîãî ñóää³ íåçàëåæíå, ñàìîñò³éíå ïðàâîñóääÿ â äåðæàâ³ ïðîñòî
íåäîñÿæíî.

Ñòàòòÿ 126 Êîíñòèòóö³¿ Óêðà¿íè ãàðàíòóº íåçàëåæí³ñòü ³ íåäîòîðêàíí³ñòü
ñóää³â. Âïëèâ íà ñóää³â ó áóäü-ÿêèé ñïîñ³á çàáîðîíÿºòüñÿ. Åôåêòèâíà, çä³éñíþâàíà
â³äïîâ³äíî äî ñó÷àñíèõ âèìîã ä³ÿëüí³ñòü ñóäîâèõ îðãàí³â º ãàðàíò³ºþ äîòðèìàííÿ
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ïðàâ òà ³íòåðåñ³â ãðîìàäÿí, óñï³øíîãî ðîçâ’ÿçàííÿ çàâäàíü, ùî ñòîÿòü ïåðåä
ñóñï³ëüñòâîì.

Ð³çí³ àñïåêòè âèâ÷åííÿ ïèòàíü êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà âòðó÷àííÿ
ó ä³ÿëüí³ñòü ñóäîâèõ îðãàí³â ì³ñòÿòü ïóáë³êàö³¿ ïðîâ³äíèõ íàóêîâö³â:
Ñ. Ñ. Àñêåðîâà, Ì. ². Áàæàíîâà, Â. Ñ. Êàíö³ðà, Î. Î. Êâàø³,
Ì. É. Êîðæàíñüêîãî, Â. À. Êëèìåíêà, Â. Â. Ìàëüöåâà, Ì. ². Ìåëüíèêà,
Ë. Ì. Ìîñêâè÷, Â. Î. Íàâðîöüêîãî, Ã. Ô. Ïîëºíîâà, Â. Â. Ñåðäþêà,
Í. Â. Ñ³á³ëüîâî¿, Â. Â. Ñòàøèñà, Ì. ². Õàâðîíþêà òà ³íøèõ.

Ìåòîþ ñòàòò³ º âèñâ³òëåííÿ îñíîâíèõ ïèòàíü êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çà âòðó÷àííÿ ó ä³ÿëüí³ñòü ñóäîâèõ îðãàí³â.

Äëÿ òîãî, ùîá ä³ÿííÿ áóëî âèçíàíå çëî÷èíîì ³ ïåðåäáà÷åíå ñòàòòåþ
Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè, ïîâèíí³ ³ñíóâàòè ï³äñòàâè äëÿ éîãî
êðèì³íàë³çàö³¿. Ó íàóö³ âèä³ëÿþòüñÿ ð³çí³ ï³äõîäè ùîäî êëàñèô³êàö³¿ ï³äñòàâ
êðèì³íàë³çàö³¿ ä³ÿíü, ÿê³ â çäåá³ëüøîãî çâîäÿòüñÿ äî òàêîãî ïåðåë³êó:

— ³ñíóâàííÿ ñóñï³ëüíî-íåáåçïå÷íî¿ ïîâåä³íêè, ÿêà ïîòðåáóº êðèì³íàëüíî-
ïðàâîâî¿ çàáîðîíè;

— â³äíîñíà ïîøèðåí³ñòü ñóñï³ëüíî-íåáåçïå÷íèõ ä³ÿíü;
— åôåêòèâí³ñòü çàñòîñóâàííÿ ³ñíóþ÷î¿ íîðìè íà ïðàêòèö³;
— âèêîíàííÿ äåðæàâîþ ì³æíàðîäíî-ïðàâîâèõ îáîâ’ÿçê³â ç îõîðîíè ïðàâ

ëþäèíè [1, ñ. 96].
Ìîæëèâî, íîðìà, ïåðåäáà÷åíà ñò. 376 ÊÊ Óêðà¿íè, íå ìàº í³ÿêîãî

òåîðåòè÷íîãî çíà÷åííÿ ³ ïðàêòè÷íîãî çàñòîñóâàííÿ ³, òàêèì ÷èíîì, â³äïàäàº
ïîòðåáà ó ¿¿ ³ñíóâàíí³? Äëÿ òîãî, ùîá çðîçóì³òè, ùî òàêå ïðèïóùåííÿ íåïðàâèëüíå,
ïîòð³áíî äîâåñòè, ùî âèùåâêàçàí³ ï³äñòàâè êðèì³íàë³çàö³¿ ñòîñóþòüñÿ, çîêðåìà,
òàêîãî ä³ÿííÿ, ÿê âòðó÷àííÿ â ä³ÿëüí³ñòü ñóäîâèõ îðãàí³â.

Òàê ó ÷îìó æ ïîëÿãàº ñóñï³ëüíà íåáåçïåêà âòðó÷àííÿ â ä³ÿëüí³ñòü ñóäîâèõ
îðãàí³â? Â³äïîâ³äü ìîæåìî çíàéòè ó ïðàö³ Ñ. Ñ. Àñêåðîâà, ÿêèé çàçíà÷àº, ùî
âòðó÷àííÿ ó ä³ÿëüí³ñòü ñóää³â äîñòàòíüî íåáåçïå÷íå òèì, ùî îñîáà, ÿêà âèííà â
öüîìó, íàìàãàºòüñÿ äîñÿãòè ïðèéíÿòòÿ ñóäîì íå òîãî ð³øåííÿ, ÿêå ïîâèííî
áóòè ïðèéíÿòî â³äïîâ³äíî äî çàêîíó, à òîãî, ÿêå ç òèõ àáî ³íøèõ ïðè÷èí íåîáõ³äíî
çîêðåìà, éîìó. Íàâåäåíå ñâ³ä÷èòü ïðî òå, ùî âêàçàí³ ä³¿ ïîñÿãàþòü íà íåçàëåæí³ñòü
³ íåäîòîðêàíí³ñòü ñóää³â òà ï³äêîðåííÿ ¿õ ëèøå çàêîíó [2, ñ. 366–367]. Òîáòî
çä³éñíþºòüñÿ ïîñÿãàííÿ íà îá’ºêòèâí³ñòü ñóää³ ó ïðèéíÿòò³ ð³øåííÿ ïî ñïðàâ³.
Íàñë³äêîì òàêîãî âòðó÷àííÿ íåð³äêî º ïðàâîâà íåçàõèùåí³ñòü ãðîìàäÿí,
ïîðóøåííÿ ¿õ ïðàâ òà ñâîáîä, ðåçóëüòàòîì º íåäîâ³ðà äî ñóäó ÿê îðãàíó äåðæàâíî¿
âëàäè, íèçüêèé àâòîðèòåò ñóäó.

Îòæå, ïîâèíí³ ³ñíóâàòè ïåâí³ ïðàâîâ³ ãàðàíò³¿, ÿê³ á çàáåçïå÷óâàëè åôåêòèâíå
ôóíêö³îíóâàííÿ ïðèíöèïó íåçàëåæíîñò³ ³ íåäîòîðêàííîñò³ ñóää³â òà ï³äêîðåííÿ
¿õ ëèøå çàêîíó.

Êðèì³íàëüíà â³äïîâ³äàëüí³ñòü çà âòðó÷àííÿ â ä³ÿëüí³ñòü ñóää³â º îäíèì ³ç
åôåêòèâíèõ çàõîä³â óòâåðäæåííÿ íåçàëåæíîñò³ é íåäîòîðêàííîñò³ ñóää³â.

Âêëþ÷åííÿ ó êðèì³íàëüíå çàêîíîäàâñòâî âäîñêîíàëåíèõ íîðì ïîòðåáóº ¿õ
òåîðåòè÷íîãî îñìèñëåííÿ ³ âðàõóâàííÿ âñ³õ òðóäíîù³â, ÿê³ ìîæóòü âèíèêíóòè â
ïðîöåñ³ ¿õ çàñòîñóâàííÿ. Âñòàíîâëåííÿ â³äïîâ³äàëüíîñò³ çà âòðó÷àííÿ â ä³ÿëüí³ñòü
ñóää³â (ñóäó) — é ³íø³ çëî÷èíè ïðîòè ïðàâîñóääÿ áóëî ïðîäèêòîâàíî íåîáõ³äí³ñòþ
óòâåðäæåííÿ àâòîðèòåòó ñóäó, çàáåçïå÷åííÿ ðåàëüíî¿, à íå ò³ëüêè ïðîãîëîøåíî¿
íåçàëåæíîñò³ ñóää³â òà ñòâîðåííÿ òàêèõ óìîâ, ÿê³ çàáåçïå÷óâàòèìóòü çä³éñíåííÿ
ä³éñíîãî ïðàâîñóääÿ â³äïîâ³äíî äî ÷èííîãî çàêîíîäàâñòâà. Ç ö³º¿ òî÷êè çîðó,
ïîÿâà íîðì Êðèì³íàëüíîãî êîäåêñó, ÿê³ çàáåçïå÷óþòü çàõèñò ÷åñò³ ³ ã³äíîñò³

w
w

w
.u

n
z.

km
.u

a 
 Ó

í
³â

åð
ñè

òå
òñ

üê
³ 
í
àó

ê
îâ

³ 
çà

ï
è
ñê

è
, 
20

15
, 
¹

 2
 (
54

),
 ñ

. 
17

1-
17

7.

Â. Â. ÏËÓÊÀÐ, Í. ß. ÎÒ×ÀÊ



173

ñóää³â, ¿õ íåäîòîðêàííîñò³ é àâòîðèòåòó, à òàêîæ â³äïîâ³äàëüí³ñòü çà íåâèêîíàííÿ
ïðèéíÿòèõ ñóäîì ð³øåíü, º íåîáõ³äíîþ.

ßê âëó÷íî â³äì³òèâ Ã. Ô. Ïîëºíîâ, íåçàëåæí³ñòü ñóää³â ³ ¿õ ï³äêîðåííÿ
ëèøå çàêîíó ìàº âàæëèâå ïîë³òè÷íå òà þðèäè÷íå çíà÷åííÿ. Ñóâîðå âò³ëåííÿ
ïðèíöèïó íåçàëåæíîñò³ ïîâèííî ðîçãëÿäàòèñÿ ÿê ãàðàíò³ÿ îá’ºêòèâíîñò³ âèðîêó
÷è ð³øåííÿ. Ëèøå çà ö³º¿ óìîâè ñàìà ñóäîâà ä³ÿëüí³ñòü, âèðîê ñóäó, éîãî ð³øåííÿ
÷è âèçíà÷åííÿ áóäóòü ìàòè âèõîâíå çíà÷åííÿ, ñïðèÿòèìóòü óêð³ïëåííþ
àâòîðèòåòó ñóäó [3, ñ. 27].

Íà ñó÷àñíîìó åòàï³ ðîçâèòêó óêðà¿íñüêî¿ äåðæàâè íàä³éí³ ãàðàíò³¿
íåçàëåæíîñò³ ñóää³â º ùå á³ëüø íåîáõ³äíèìè. Çà ñëîâàìè Î. Î. Êâàø³, ó êðà¿í³
çáåð³ãàºòüñÿ âèñîêèé ð³âåíü çëî÷èííîñò³ é òåíäåíö³ÿ ÿê³ñíîãî ïîã³ðøåííÿ ¿¿
ñòðóêòóðè. Ïîì³òíî çðîñòàº íåîáõ³äí³ñòü ó çì³öíåíí³ êðèì³íàëüíî-ïðàâîâèõ
ãàðàíò³é íåçàëåæíîñò³ îñ³á, ùî çä³éñíþþòü ïðàâîñóääÿ, ó çàõèñò³ öèõ îñ³á â³ä
ïîñÿãàíü, ùî â÷èíþþòüñÿ ç ìåòîþ ïåðåøêîäæàííÿ ¿õ çàêîíí³é ä³ÿëüíîñò³ [4,
ñ. 17].

Òîìó â çàêîíîäàâñòâ³ ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü ó ñèñòåì³ çëî÷èí³â
ïðîòè ïðàâîñóääÿ îñîáëèâà ðîëü â³äâîäèòüñÿ ãðóï³ çëî÷èí³â, ÿê³ ïîñÿãàþòü íà
íåçàëåæí³ñòü îðãàí³â, ùî çä³éñíþþòü ïðàâîñóääÿ, øëÿõîì ïðîòèïðàâíîãî âïëèâó
íà îñ³á, ÿê³ áåðóòü ó÷àñòü ó â³äïðàâëåíí³ ïðàâîñóääÿ. Ñë³ä ï³äêðåñëèòè ñëîâà
Î. Î. Êâàø³ “íåçàëåæí³ñòü ñóäó — íåîáõ³äíà ïåðåäóìîâà âèíåñåííÿ ñóäîì
ïðàâîñóäíîãî àêòà” [4, ñ. 17].

Îäíàê îõîðîíà íåçàëåæíîñò³ ñóää³â íå ïîâèííà îáìåæóâàòèñü ëèøå
âñòàíîâëåííÿì êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà âòðó÷àííÿ â ä³ÿëüí³ñòü ñóäîâèõ
îðãàí³â. Íà æàëü, öå íå º äîñòàòíüîþ ãàðàíò³ºþ çàáåçïå÷åííÿ àâòîðèòåòó ñóäó â
ñóñï³ëüñòâ³. Íåçàëåæí³ñòü ñóäîâî¿ âëàäè, êð³ì çàáîðîíè âïëèâó íà ñóää³â, ïîâèííà
íàëåæíî çàáåçïå÷óâàòèñü òàêèìè ãàðàíò³ÿìè, ÿê: íåäîòîðêàíí³ñòü ñóää³â,
ïåðåäáà÷åíà çàêîíîì ïðîöåäóðà çä³éñíåííÿ ïðàâîñóääÿ, ñèñòåìà îðãàí³â
ñóää³âñüêîãî ñàìîâðÿäóâàííÿ, ñòâîðåííÿ íåîáõ³äíèõ îðãàí³çàö³éíî-òåõí³÷íèõ òà
³íôîðìàö³éíèõ óìîâ äëÿ ä³ÿëüíîñò³ ñóä³â, ìàòåð³àëüíå ³ ñîö³àëüíå çàáåçïå÷åííÿ
ñóää³â â³äïîâ³äíî äî ¿õ ñòàòóñó, îñîáëèâèé ïîðÿäîê ô³íàíñóâàííÿ ñóä³â òîùî.
Îäíàê, íåçâàæàþ÷è íà çàêð³ïëåí³ ó çàêîíîäàâñòâ³ ãàðàíò³¿ çä³éñíåííÿ ïðàâîñóääÿ,
íåäîâ³ðà äî ñóäîâî¿ ã³ëêè âëàäè âñå æ òàêè ³ñíóº. Ï³äòâåðäæåííÿì òàêî¿ íåäîâ³ðè
º ðåçóëüòàòè àíêåòóâàííÿ ãðîìàäÿí, ÿêå ïðîâåëà Î. Ì. Îâ÷àðåíêî. Îòæå,
ïðîâåäåíå îïèòóâàííÿ çàñâ³ä÷èëî, ùî çà 5–áàëüíîþ øêàëîþ ä³ÿëüí³ñòü ñóäîâî¿
âëàäè Óêðà¿íè íà “çàäîâ³ëüíî” îö³íþþòü 49 % îïèòàíèõ, íà “íåçàäîâ³ëüíî” —
26,9 %, 15 % — íà “äóæå ïîãàíî”, ëèøå 9 % ðåñïîíäåíò³â — íà “äîáðå” é
“äóæå äîáðå”. Ñåðåä îñíîâíèõ ïðè÷èí íåãàòèâíîãî ñïðèéíÿòòÿ ñóäó íàñåëåííÿì
íàçèâàëèñü êîðóïö³ÿ (34,6 %), çàëåæí³ñòü â³ä îðãàí³â âèêîíàâ÷î¿ é çàêîíîäàâ÷î¿
âëàäè (18,7 %), ïîñòàíîâëåííÿ íåçàêîííèõ ð³øåíü (15,5 %), ïîðóøåííÿ ïðàâ
îñ³á ó ñóäîâîìó ïðîöåñ³ (12,4 %), íèçüêèé ð³âåíü ïðîôåñ³îíàë³çìó ñóää³â,
íåãàòèâíèé ³ì³äæ ñóäó, ùî òÿãíåòüñÿ ùå ç ÷àñ³â ³ñíóâàííÿ ÑÐÑÐ (3 %) [5, ñ. 10].
Òàêèé ðåçóëüòàò ãîâîðèòü ïðî íåîáõ³äí³ñòü ïðèéíÿòòÿ ç áîêó äåðæàâè
íåâ³äêëàäíèõ çàõîä³â, ñïðÿìîâàíèõ íà ï³äâèùåííÿ àâòîðèòåòó ñóäîâî¿ âëàäè â
ñóñï³ëüñòâ³. Âèðàç “àâòîðèòåò ñóäîâî¿ âëàäè”, çà ñëîâàìè Â. Â. Ñåðäþêà, âèðàæàº
³äåþ ïðî òå, ùî ñóäè — öå îðãàíè, ïîêëèêàí³ ï³äòâåðäæóâàòè þðèäè÷í³ ïðàâà é
îáîâ’ÿçêè ³ âèð³øóâàòè ñóïåðå÷êè ùîäî íèõ, à øèðîêà ïóáë³êà ïîâèííà ñïðèéìàòè
¿õ ó òàê³é ÿêîñò³ òà ç ïîâàãîþ ³ äîâ³ðîþ ñòàâèòèñÿ äî çäàòíîñò³ ñóäó âèêîíóâàòè
ôóíêö³þ ïðàâîñóääÿ [6, ñ. 139].
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Ë. Á. Àëºêñººâà çàçíà÷àº, ùî ªâðîïåéñüêèé Ñóä ó íèçö³ ñâî¿õ ð³øåíü
íàãîëîøóº íà âèíèêíåíí³ íîâèõ ðèçèê³â äëÿ íåçàëåæíîñò³ ñóää³â ³ íàâîäèòü
ïðèêëàä, ùî â îäíîìó ç ð³øåíü ªâðîïåéñüêèé Ñóä â³äçíà÷èâ: “Ñóäè — ãàðàíòè
ïðàâîñóääÿ, ¿õ ðîëü º êëþ÷îâîþ â äåðæàâ³, çàñíîâàí³é íà âåðõîâåíñòâ³ çàêîíó.
Òîìó âîíè ïîâèíí³ êîðèñòóâàòèñÿ äîâ³ðîþ ãðîìàäñüêîñò³ ³ â³äïîâ³äíî áóòè
çàõèùåí³ â³ä í³÷èì íå îá´ðóíòîâàíèõ íàïàä³â, îñîáëèâî ìàþ÷è íà óâàç³ òó
îáñòàâèíó, ùî ñóää³ çàâæäè çíàõîäÿòüñÿ ï³ä òèñêîì âëàñíî¿ ñòðèìàíîñò³, ùî
çàâàæàº ¿ì â³äïîâ³ñòè íà êðèòèêó” [7, ñ. 106–117]. Îòæå, ÿê áà÷èìî, äîâ³ðà
íàñåëåííÿ äî îðãàí³â ñóäó çàëåæèòü, çîêðåìà, â³ä òîãî, íàñê³ëüêè íàä³éíî
çàõèùåíå ïðàâîñóääÿ â³ä ñòîðîííüîãî âïëèâó.

Òàêèì ÷èíîì, ó ïåðøó ÷åðãó, ñàìå íîðìè êðèì³íàëüíîãî ïðàâà ïîâèíí³
ðåàëüíî çàõèùàòè ñàìîñò³éí³ñòü ñóää³ ³ íåçàëåæí³ñòü ñóäó, îñê³ëüêè âîíè âàæëèâ³
íå ñàì³ ïî ñîá³, à çàðàäè ö³ííîñòåé, ÿê³ âîíè çàõèùàþòü. Ñóää³âñüêà ñàìîñò³éí³ñòü
³ íåçàëåæí³ñòü äàþòüñÿ éîìó íå çàðàäè éîãî ñàìîãî. Âîíè íå º òàêîæ ÿêèìîñü
ñîö³àëüíèì ïðèâ³ëåºì, à ïîâèíí³, ïåðø çà âñå, äàòè ñóää³ ìîæëèâ³ñòü çä³éñíèòè
ôóíêö³þ ïðàâîñóääÿ, ïåðåäáà÷åíó Êîíñòèòóö³ºþ Óêðà¿íè. Â. Â. Ñåðäþê
íàãîëîøóº, ùî ñàìîñò³éí³ñòü ³ íåçàëåæí³ñòü ñóääÿì äàþòüñÿ äëÿ òîãî, ùîá âîíè
çàõèùàëè ïðàâà îñ³á, ÿê³ äîìàãàþòüñÿ ñïðàâåäëèâîñò³, îäíàê öå ðîçö³íþºòüñÿ
íàìè ÿê ïðèâ³ëåé ñóäîâî¿ âëàäè. Âáà÷àºòüñÿ, ùî â Óêðà¿í³ âæå ïðèéøîâ ÷àñ
îá’ºäíàííÿ çóñèëü äîñèòü çì³öí³ëèõ òà ³íñòèòóö³éíî îôîðìëåíèõ ñòðóêòóð
ãðîìàäÿíñüêîãî ñóñï³ëüñòâà ³ ïðîôåñ³éíîãî ñï³âòîâàðèñòâà ñóää³â äëÿ ðåàëüíîãî
â³äñòîþâàííÿ ñàìîñò³éíîñò³ é íåçàëåæíîñò³ ñóäó çàðàäè äîñÿãíåííÿ ºäèíî¿ ìåòè
— åôåêòèâíîãî çàõèñòó ïðàâ ëþäèíè ³ ãðîìàäÿíèíà [6, ñ. 140].

Ðîçêðèâàþ÷è ïèòàííÿ ïîøèðåíîñò³ âòðó÷àííÿ â ä³ÿëüí³ñòü ñóäîâèõ îðãàí³â,
ââàæàºìî äîö³ëüíèì ïðîöèòóâàòè ïîëîæåííÿ ïîñòàíîâè Ïëåíóìó Âåðõîâíîãî
Ñóäó Óêðà¿íè “Ïðî íåçàëåæí³ñòü ñóäîâî¿ âëàäè” â³ä 13 ÷åðâíÿ 2007 ð.: “Îñòàíí³ì
÷àñîì ôàêòè òèñêó íà ñóää³â ³ âòðó÷àííÿ â ä³ÿëüí³ñòü ñóä³â íàáóëè ñèñòåìíîãî òà
â³äâåðòîãî õàðàêòåðó, çîêðåìà ïðè ðîçãëÿä³ ñóäàìè ñïðàâ, ôîðìóâàíí³ ñóää³âñüêîãî
êîðïóñó, ïðèçíà÷åíí³ ñóää³â íà àäì³í³ñòðàòèâí³ ïîñàäè, âèð³øåíí³ ïèòàíü ïðî
â³äïîâ³äàëüí³ñòü ñóää³â … Âêàçàí³ íåãàòèâí³ ÿâèùà íàáóëè çíà÷íîãî ïîøèðåííÿ
³ ñòàíîâëÿòü çàãðîçó óòâåðäæåííþ â äåðæàâ³ ïðèíöèïó âåðõîâåíñòâà ïðàâà,
çä³éñíåííþ ïðàâîñóääÿ íà çàñàäàõ, âèçíà÷åíèõ Êîíñòèòóö³ºþ òà çàêîíàìè
Óêðà¿íè” [8]. Ñïðàâä³, ìîæåìî ñïîñòåð³ãàòè ó çàñîáàõ ìàñîâî¿ ³íôîðìàö³¿, ²íòåðíåò³
ïåð³îäè÷í³ ïîâ³äîìëåííÿ ïðî âòðó÷àííÿ ó ä³ÿëüí³ñòü ñóäîâèõ îðãàí³â.

Ïîïðè öå, ïðåöåäåíò³â ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³, çîêðåìà
êðèì³íàëüíî¿, çà âòðó÷àííÿ ó ä³ÿëüí³ñòü ñóää³, ÿêå ïîêëèêàíå âïëèíóòè íà
ðåçóëüòàò ðîçãëÿäó ñïðàâè, äîñ³ íå áóëî. Ê. Ñìèðíîâ âêëþ÷èâ ñò. 376 ÊÊ Óêðà¿íè
äî ðåéòèíãó íåïðàöþþ÷èõ çàêîí³â ³ çàçíà÷èâ: “Äîáðå, êîëè íîðìè ïîãàíîãî
çàêîíó òàê ³ íå çíàõîäÿòü çàñòîñóâàííÿ íà ïðàêòèö³, ³ äóæå ïîãàíî, êîëè õîðîø³
íîðìè íå ìîæóòü áóòè âèêîíàí³” [9].

Ìè ââàæàºìî, ùî äî ôàêòîð³â, ÿê³ çàâàæàþòü åôåêòèâíî çàñòîñîâóâàòè
íîðìó ñò. 376 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè, íàëåæàòü:

— â³äñóòí³ñòü ðåàãóâàííÿ ïðîêóðàòóðè íà ôàêòè íåïðàâîì³ðíîãî âïëèâó
íà ñóää³â;

— íåäîñêîíàë³ñòü ñàìî¿ íîðìè, à ñàìå â³äñóòí³ñòü ÷³òêî¿ âêàç³âêè,
âèçíà÷åííÿ ä³ÿíü, ÿê³ ñòàíîâëÿòü ñîáîþ âòðó÷àííÿ â ä³ÿëüí³ñòü ñóäîâèõ îðãàí³â.

Íà íàøó äóìêó, Î. Ãîò³í âäàëî â³äí³ñ äî ï³äñòàâ êðèì³íàë³çàö³¿ ä³ÿíü
âèêîíàííÿ äåðæàâîþ ì³æíàðîäíî-ïðàâîâèõ îáîâ’ÿçê³â ç îõîðîíè ïðàâ
ëþäèíè [10, ñ. 96]. Óêðà¿íà, ïðàãíó÷è ñòàòè ïîâíîïðàâíèì ÷ëåíîì ñâ³òîâî¿
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ñï³ëüíîòè, ìàº óí³ô³êóâàòè íàö³îíàëüíå çàêîíîäàâñòâî â³äïîâ³äíî äî ñâ³òîâèõ
ñòàíäàðò³â.

Íåçàëåæí³ñòü ñóäó º çàãàëüíîâèçíàíîþ ç ïîçèö³é ì³æíàðîäíîãî ïðàâà.
Òàê, â³äïîâ³äíî äî Êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä,
ðàòèô³êîâàíî¿ Âåðõîâíîþ Ðàäîþ Óêðà¿íè 17 ëèïíÿ 1997 ð., ñåðåä çàñîá³â çàõèñòó
ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà îñîáëèâà ðîëü íàëåæèòü íåçàëåæíîìó ³
áåçñòîðîííüîìó ñóäó (ñò. 6). Çã³äíî ç Îñíîâíèìè ïðèíöèïàìè íåçàëåæíîñò³
ñóäîâèõ îðãàí³â, ñõâàëåíèìè ðåçîëþö³ÿìè 40/32, 40/146 Ãåíåðàëüíî¿ Àñàìáëå¿
ÎÎÍ â³ä 29 ëèñòîïàäà òà 13 ãðóäíÿ 1985 ð., íà êîæíó äåðæàâó-÷ëåíà ÎÎÍ
ïîêëàäàºòüñÿ çîáîâ’ÿçàííÿ âèä³ëÿòè â³äïîâ³äí³ êîøòè, ÿê³ äàâàëè á çìîãó ñóäîâèì
îðãàíàì íàëåæíèì ÷èíîì âèêîíóâàòè ñâî¿ ôóíêö³¿. Íåçàëåæí³ñòü ñóäîâèõ îðãàí³â
ãàðàíòóºòüñÿ äåðæàâîþ ³ çàêð³ïëþºòüñÿ â êîíñòèòóö³¿ àáî íà çàêîíîäàâ÷îìó
ð³âí³. Óñ³ äåðæàâí³ òà ³íø³ óñòàíîâè çîáîâ’ÿçàí³ ïîâàæàòè íåçàëåæí³ñòü ñóäîâèõ
îðãàí³â ³ äîòðèìóâàòèñÿ ¿¿ (ïóíêòè 1, 7). Ïîä³áí³ ïîëîæåííÿ çíàõîäèìî ³ â
Ìîíðåàëüñüê³é óí³âåðñàëüí³é äåêëàðàö³¿ ïðî íåçàëåæí³ñòü ïðàâîñóääÿ: “Ñóää³ º
íåçàëåæíèìè â³ä âèêîíàâ÷èõ ³ çàêîíîäàâ÷èõ îðãàí³â äåðæàâè. Í³ÿêà ñèëà íå
ìîæå áóòè çàñòîñîâàíà ç ìåòîþ âòðó÷àííÿ â ñóäîâèé ïðîöåñ”. Ïóíêò “á” ÷àñòèíè 2
ïðèíöèïó 1 Ðåêîìåíäàö³é Êîì³òåòó Ì³í³ñòð³â Ðàäè ªâðîïè ùîäî íåçàëåæíîñò³
ñóäî÷èíñòâà â³ä 13 æîâòíÿ 1994 ð. çàçíà÷àº, ùî âèêîíàâ÷à òà çàêîíîäàâ÷à âëàäè
ïîâèíí³ çàáåçïå÷èòè íåçàëåæí³ñòü ñóää³â ³ ïðîòèä³ÿòè áóäü-ÿêèì ñïðîáàì
ïîçáàâèòè ¿õ íåçàëåæíîñò³. Êð³ì òîãî, Â³äåíñüêà äåêëàðàö³ÿ ³ Ïðîãðàìà ä³é,
ïðèéíÿòà íà äðóã³é Âñåñâ³òí³é êîíôåðåíö³¿ ç ïðàâ ëþäèíè 25 ÷åðâíÿ 1993 ð.,
íàãîëîñèëà íà íåîáõ³äíîñò³ íàëåæíèì ÷èíîì ô³íàíñóâàòè óñòàíîâè, ÿê³
çä³éñíþþòü ïðàâîñóääÿ (ï. 27). Çàô³êñîâàí³ ÷èííèì Çàêîíîì Óêðà¿íè “Ïðî
ñóäîóñòð³é òà ñòàòóñ ñóää³â” ãàðàíò³¿ íåçàëåæíîãî ïðàâîñóääÿ ïîâí³ñòþ
â³äïîâ³äàþòü òèì âèìîãàì, ùî ñôîðìóëüîâàí³ â ªâðîïåéñüê³é õàðò³¿ ïðî ñòàòóñ
ñóää³â.

Ôàêòè÷íî, ïðîáëåìà íåçàëåæíîñò³ ñóäîâî¿ âëàäè íå º âèêëþ÷íî
óêðà¿íñüêîþ, àäæå ñàì öåé ïðèíöèï çàêð³ïëåíî â ïåðåâàæí³é á³ëüøîñò³ ñó÷àñíèõ
êîíñòèòóö³é [11, ñ. 181–182]. Î÷åâèäíî, ùî ïðèíöèï íåçàëåæíîñò³ ñóäîâî¿ âëàäè
â³ä³ãðàº óí³âåðñàëüíó ðîëü.

Âðàõîâóþ÷è âèùåñêàçàíå, ìîæíà çðîáèòè âèñíîâîê, ùî Óêðà¿íà âèêîíàëà
ñâ³é ì³æíàðîäíî-ïðàâîâèé îáîâ’ÿçîê ç îõîðîíè ïðàâîñóääÿ, â³äîáðàçèâøè
ì³æíàðîäí³ ñòàíäàðòè â íàö³îíàëüíîìó çàêîíîäàâñòâ³. Öå ñòîñóºòüñÿ, çîêðåìà,
âèçíàííÿ ïðèíöèï³â ïðàâîñóääÿ, íåçàëåæíîñò³ é íåäîòîðêàííîñò³ ñóää³â òà
âñòàíîâëåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà âòðó÷àííÿ â ä³ÿëüí³ñòü ñóäîâèõ
îðãàí³â.
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Ïëóêàð Â. Â., Îò÷àê Í. ß. Îñíîâàíèÿ êðèìèíàëèçàöèè âìåøàòåëüñòâà â
äåÿòåëüíîñòü ñóäåáíûõ îðãàíîâ

Ðàññìàòðèâàåòñÿ âîïðîñ îáåñïå÷åíèÿ óãîëîâíî-ïðàâîâûìè ñðåäñòâàìè ðåàëèçàöèè
ñò. 126 Êîíñòèòóöèè Óêðàèíû, êîòîðàÿ ãàðàíòèðóåò íåçàâèñèìîñòü è
íåïðèêîñíîâåííîñòü ñóäåé è çàïðåùàåò âëèÿíèå íà íèõ â ëþáîé ñïîñîá. Èññëåäîâàíû
îñíîâàíèÿ êðèìèíàëèçàöèè âìåøàòåëüñòâà â äåÿòåëüíîñòü ñóäåáíûõ îðãàíîâ:
ñóùåñòâîâàíèå îáùåñòâåííî-îïàñíîãî ïîâåäåíèÿ, êîòîðîå íóæäàåòñÿ â óãîëîâíî-
ïðàâîâîì çàïðåòå; îòíîñèòåëüíàÿ ðàñïðîñòðàíåííîñòü îáùåñòâåííî îïàñíûõ äåÿíèé;
ýôôåêòèâíîñòü ïðèìåíåíèÿ ñóùåñòâóþùåé íîðìû íà ïðàêòèêå. Ðàññìàòðèâàþòñÿ
ïðàâîâûå ãàðàíòèè íåçàâèñèìîñòè è íåïðèêîñíîâåííîñòè ñóäåé è ïîä÷èíåíèÿ èõ ëèøü
çàêîíó. Óêàçûâàåòñÿ, ÷òî íåçàâèñèìîñòü ñóäåáíîé âëàñòè, êðîìå çàêîíîäàòåëüíîãî
çàïðåòà âëèÿíèÿ íà ñóäåé, äîëæíà îáåñïå÷èâàòüñÿ òàêèìè ãàðàíòèÿìè, êàê:
íåïðèêîñíîâåííîñòü ñóäåé, ïðåäóñìîòðåííàÿ çàêîíîì ïðîöåäóðà îñóùåñòâëåíèÿ
ïðàâîñóäèÿ, ñèñòåìà îðãàíîâ ñóäåéñêîãî ñàìîóïðàâëåíèÿ, ñîçäàíèå íåîáõîäèìûõ
îðãàíèçàöèîííî-òåõíè÷åñêèõ è èíôîðìàöèîííûõ óñëîâèé äëÿ äåÿòåëüíîñòè ñóäîâ,
ìàòåðèàëüíîå è ñîöèàëüíîå îáåñïå÷åíèå ñóäåé â ñîîòâåòñòâèè ñ èõ ñòàòóñîì, îñîáåííûé
ïîðÿäîê ôèíàíñèðîâàíèÿ ñóäîâ.

Êëþ÷åâûå ñëîâà: êðèìèíàëèçàöèÿ äåÿíèé, ïðàâîñóäèå, ñóäåáíûå îðãàíû, ïðàâîâûå
ãàðàíòèè.
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Plukar, V. V.; Otchak, N. Yu. Criminalization Grounds of the Interference with the
Activity of Judicial Bodies

Court takes a special place in a legal mechanism of the protection of human rights and
fundamental freedoms, it administers justice. However, independent justice in the state is
unattainable without a proper organizational and legal status of a judicial body of the
country in general, and a legal status of a particular judge.

Article 126 of the Constitution of Ukraine guarantees the independence and immunity
of judges. Influence on judges in any way is prohibited. Effective activity of judicial bodies
which is implemented in accordance with the modern requirements is a guarantee of observance
of rights and interests of citizens, successful solution of social problems.

Criminal liability for interference with the activity of judges is one of the effective
measures to promote the independence and immunity of judges.

The inclusion of improved norms into the criminal legislation requires their theoretical
understanding and taking into account all the difficulties that may arise during their
application. Establishing liability for interference with the activity of judges (of the court),
and other crimes against justice was dictated by the necessity of strengthening the authority
of the court, providing the real and not only proclaimed independence of judges and creating
conditions that would ensure the implementation of real justice in accordance with the
existing legislation. The appearance of norms of the criminal code, which provide protection
of honor and dignity of judges, their immunity and authority, as well as responsibility for the
failure of court decisions, is essential from this point of view.

The article deals with the main issues of criminalizing the interference with the
activity of judicial bodies. The classification of criminalization grounds of acts are revealed,
they are: the existence of socially dangerous behavior which needs criminal and legal prohibition;
the relative prevalence of socially dangerous acts; the efficiency of application of the existing
rules in practice. The legal guarantees of the independence and immunity of judges and their
subjection only to the law are considered.

Keywords: criminalization of actions, justice, judicial bodies, legal guarantees.
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