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ÇÀÃÀËÜÍÀ ÕÀÐÀÊÒÅÐÈÑÒÈÊÀ
ÄÅË²ÊÒÍÈÕ ÇÎÁÎÂ’ßÇÀÍÜ ÇÃ²ÄÍÎ Ç

ÃÀËÈÖÜÊÈÌ ÖÈÂ²ËÜÍÈÌ ÊÎÄÅÊÑÎÌ 1797 ÐÎÊÓ

Àíàë³çóþòüñÿ ïèòàííÿ, ïðèñâÿ÷åí³ ðîçêðèòòþ îñîáëèâîñòåé
ðåãóëþâàííÿ çîáîâ’ÿçàíü, ÿê³ âèíèêàþòü íà ï³äñòàâ³ âèíè,
çã³äíî ç ïåðøîþ êîäèô³êàö³ºþ öèâ³ëüíîãî çàêîíîäàâñòâà ó ñâ³ò³
— Ãàëèöüêèì öèâ³ëüíèì êîäåêñîì 1797 ðîêó. Ðîçêðèâàþòüñÿ,
çîêðåìà, ïîëîæåííÿ çãàäàíîãî çàêîíîäàâ÷îãî àêòà ùîäî
ïîíÿòòÿ âèíè, ¿¿ âèä³â, ôîðì, ïîðÿäêó â³äøêîäóâàííÿ çàâäàíî¿
øêîäè â ïåâíèõ âèïàäêàõ, çíà÷åííÿ ôîðìè âèíè äëÿ ðîçì³ðó
â³äøêîäóâàííÿ, ï³äñòàâ çâ³ëüíåííÿ â³ä â³äøêîäóâàííÿ çàâäàíî¿
øêîäè òîùî. Ðîáèòüñÿ âèñíîâîê ïðî ïðîãðåñèâí³ñòü ïîëîæåíü
Ãàëèöüêîãî öèâ³ëüíîãî êîäåêñó ó ñôåð³ çîáîâ’ÿçàíü, ÿê³
âèíèêàþòü íà ï³äñòàâ³ âèíè, òà ¿õíº íåîö³íåííå çíà÷åííÿ
äëÿ ðîçâèòêó äåë³êòíèõ çîáîâ’ÿçàíü â ìàéáóòíüîìó. Ìîâà
éäå, â ïåðøó ÷åðãó, ïðî òàê³ âàæëèâ³ ïîëîæåííÿ, ïåðåäáà÷åí³
â Ãàëèöüêîìó öèâ³ëüíîìó êîäåêñ³, ÿê: ìîæëèâ³ñòü
â³äøêîäóâàííÿ ìîðàëüíî¿ øêîäè, ïîä³ë ïðàâîïîðóøåíü íà
äåðæàâí³ òà ïðèâàòí³, ìîæëèâ³ñòü ïðèòÿãíåííÿ çàïîä³þâà÷³â
øêîäè äî ñîë³äàðíî¿ â³äïîâ³äàëüíîñò³, ðîçìåæóâàííÿ
áåçïîñåðåäíüîãî â³äøêîäóâàííÿ çàâäàíî¿ øêîäè òà ñàòèñôàêö³¿
òà ðÿä ³íøèõ.

Êëþ÷îâ³ ñëîâà: äåë³êòí³ çîáîâ’ÿçàííÿ, â³äøêîäóâàííÿ øêîäè, âèíà, óìèñåë, íåäáàë³ñòü,
ìàéíîâà øêîäà, íåìàéíîâà (ìîðàëüíà) øêîäà, óïóùåíà âèãîäà, âèïàäîê, íåïåðåáîðíà
ñèëà.

Ãàëèöüêèé öèâ³ëüíèé êîäåêñ 1797 ðîêó (íàäàë³ — ÃÖÊ) ñòàâ ïåðøîþ
ãàëóçåâîþ êîäèô³êàö³ºþ öèâ³ëüíîãî çàêîíîäàâñòâà ó ñâ³ò³. Ó íüîìó áóëî
çàêð³ïëåíî ïåðøó ñèñòåìó ãàëóçåâî¿ êîäèô³êàö³¿, ÿêà âêëþ÷àëà íèçêó
ôóíäàìåíòàëüíèõ ³íñòèòóò³â, ïî÷èíàþ÷è ³ç çàãàëüíèõ ïîëîæåíü (ó÷àñíèêè
öèâ³ëüíèõ ïðàâîâ³äíîñèí, ³íñòèòóò îï³êè, ïîçîâíà äàâí³ñòü, îá’ºêòè öèâ³ëüíèõ
ïðàâîâ³äíîñèí òîùî), à òàêîæ ðÿä ñïåö³àëüíèõ ³íñòèòóò³â (ðå÷îâå ïðàâî, ñïàäêîâå
ïðàâî, çîáîâ’ÿçàëüíå ïðàâî, ïðàâî ³íòåëåêòóàëüíî¿ âëàñíîñò³ òîùî). Íà îñîáëèâó
óâàãó çàñëóãîâóþòü ïîëîæåííÿ ÃÖÊ ùîäî çîáîâ’ÿçàíü, ÿê³ âèíèêàþòü íà ï³äñòàâ³
âèíè, àäæå, ÿê ñâ³ä÷èòü ïðîâåäåíèé àíàë³ç, âîíè â áàãàòüîõ ïèòàííÿõ
ïåðåãóêóþòüñÿ ³ç íîðìàìè ñó÷àñíîãî öèâ³ëüíîãî çàêîíîäàâñòâà ñòîñîâíî äåë³êòíèõ
çîáîâ’ÿçàíü, ùî ñâ³ä÷èòü ëèøå ïðî ïðîãðåñèâí³ñòü çàêîíîäàâ÷èõ íîðì
äîñë³äæóâàíîãî ïåð³îäó.

Êð³ì òîãî, àêòóàëüí³ñòü ö³º¿ ñòàòò³ çóìîâëåíà íåäîñòàòí³ì äîñë³äæåííÿì
çàçíà÷åíî¿ ïðîáëåìàòèêè. Ó òîé æå ÷àñ íåîáõ³äíî â³äì³òèòè, ùî îêðåì³ ïðîáëåìè
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ðîçêðèòòÿ îñîáëèâîñòåé ïðàâîâîãî ðåãóëþâàííÿ äåë³êòíèõ çîáîâ’ÿçàíü çã³äíî ç
ÃÖÊ áóëè ïðåäìåòîì äîñë³äæåííÿ òàêèõ â³ò÷èçíÿíèõ ó÷åíèõ, ÿê ². À. Áåçêëóáèé,
Ò. Â. Áîäíàð, ª. Â. Âàñüêîâñüêèé, Ñ. Ñ. Äí³ñòðÿíñüêèé, À. Ñ. Äîâãåðò,
Â. Ì. Êðàâ÷óê, Ñ. Î. Ïîãð³áíèé, Þ. Ä. Ïðèòèêà, Â. ². Ñèíàéñüêèé,
Â. Ñ. Ùåðáèíà, Â. Ë. ßðîöüêèé, Ì. Ì. ßñèíîê òà ³íø³.

Ç îãëÿäó íà çàçíà÷åíå, ìåòà ñòàòò³ — àíàë³ç ïîëîæåíü ÃÖÊ ùîäî
ïðàâîâîãî ðåãóëþâàííÿ çîáîâ’ÿçàíü, ÿê³ âèíèêàþòü íà ï³äñòàâ³ âèíè.

ÃÖÊ ðåãëàìåíòàö³¿ äåë³êòíèõ çîáîâ’ÿçàíü ïðèñâÿòèâ ãëàâó XIII ï³ä íàçâîþ
“Ïðî çîáîâ’ÿçàííÿ íà ï³äñòàâ³ âèíè”. Ðîçïî÷èíàºòüñÿ öÿ ãëàâà âèçíà÷åííÿì
ïîíÿòòÿ âèíè. Òàê, âèíîþ â ïðàâîâîìó ðîçóì³íí³ ââàæàëàñü äîâ³ëüíà ä³ÿ àáî
áåçä³ÿëüí³ñòü, âíàñë³äîê ÿêèõ ïîðóøóþòüñÿ çîáîâ’ÿçàííÿ ³ ñëóæáîâ³ îáîâ’ÿçêè
ñòîñîâíî ³íøèõ îñ³á [1, ñ. 342].

Ïðè öüîìó ÃÖÊ ðîçð³çíÿâ äâà âèäè âèíè — ïóáë³÷íó òà ïðèâàòíó, ç îãëÿäó
íà òå, ùî âíàñë³äîê òàêî¿ ä³¿ àáî áåçä³ÿëüíîñò³ ïîðóøóþòüñÿ ³íòåðåñè àáî
ãðîìàäÿíñüêîãî ñóñï³ëüñòâà â ö³ëîìó, àáî ëèøå îêðåìèõ ãðîìàäÿí. Òàê, ïóáë³÷íà
âèíà çàâæäè òÿãíå çà ñîáîþ ïîêàðàííÿ, â òîé ÷àñ ÿê ïðèâàòíà çóìîâëþº
âèíèêíåííÿ îáîâ’ÿçêó óñóíóòè ïîðóøåííÿ ³ â³äøêîäóâàòè çàâäàíó øêîäó. Ö³êàâî,
ùî ó âèïàäêó ïîºäíàííÿ â îäíîìó ä³ÿíí³ ³ ïðèâàòíî¿, ³ ïóáë³÷íî¿ âèíè ìàòèìå
ì³ñöå ÿê ïîêàðàííÿ, òàê ³ â³äøêîäóâàííÿ.

Â³äïîâ³äíî äî ÃÖÊ, ÿêùî ïóáë³÷íà âèíà ïîëÿãàº â íåçíà÷íîìó ïîðóøåíí³
ñóñï³ëüíîãî ïîðÿäêó àáî ó â³äìîâ³ â³ä âèêîíàííÿ ñóñï³ëüíî¿ ïîâèííîñò³, òî, ÿê
ïðàâèëî, öå ä³ÿííÿ éìåíóþòü äåðæàâíèì àáî ³íøèì öèâ³ëüíèì ïðîñòóïêîì.
ßêùî æ ñóñï³ëüíèé ìèð ³ áåçïåêà ïîðóøóþòüñÿ ÿêèì-íåáóäü çëî÷èííèì ä³ÿííÿì,
ïåðåäáà÷åíèì êðèì³íàëüíèì çàêîíîì, òî òàêà âèíà íàçèâàºòüñÿ çëî÷èíîì [1,
ñ. 343].

Âèêëèêàº ³íòåðåñ íîðìà ÃÖÊ ùîäî òëóìà÷åííÿ âèïàäêó, ÿêèé ìàº ì³ñöå ó
äâîõ âèïàäêàõ:

1) ïîä³¿, ÿê³ â³äáóâàþòüñÿ âíàñë³äîê äîâ³ëüíî¿ ä³¿ ÷è áåçä³ÿëüíîñò³, ÿê³
íåìîæëèâî ïåðåäáà÷èòè àáî ïðèíàéìí³ óíèêíóòè, âèñòóïàþòü íå âèíîþ, à
âèïàäêîì;

2) ÿêùî õòî-íåáóäü çà ñâîºþ âîëåþ ââ³éäå â ñòàí, ïðè ÿêîìó áóäå
ïîçáàâëåíèé ñâîáîäè ä³é, íàïðèêëàä, íàï’ºòüñÿ âèíîì àáî ââ³éäå â ñòàí äóøåâíîãî
õâèëþâàííÿ ³ ïåðåæèâàííÿ, â ÿêîìó çàâäàñòü øêîäè àáî æ äîïóñòèòü
áåçä³ÿëüí³ñòü, òî çàçíà÷åíå ââàæàºòüñÿ âèïàäêîì, à íå âèíîþ [1, ñ. 343].

Íåîáõ³äíî â³äì³òèòè, ùî â Àâñòð³éñüê³é ³ìïåð³¿ ðîçð³çíÿëè ïðîñòóïêè
äåðæàâí³ òà öèâ³ëüí³, ùî âèïëèâàëî ç ïóáë³÷íî-ïðàâîâèõ çàêîí³â, ô³íàíñîâèõ,
ïîäàòêîâèõ òà ³íøèõ ïîä³áíèõ ïðèïèñ³â. Ïðè öüîìó ïîêàðàííÿ çà íèõ
âñòàíîâëþâàâ êðèì³íàëüíèé çàêîí. Âîäíî÷àñ öèâ³ëüíå çàêîíîäàâñòâî âèçíà÷àëî
ëèøå ïðèâàòíå â³äøêîäóâàííÿ ³ êîìïåíñàö³þ çàâäàíî¿ øêîäè, à òàêîæ ïîçîâ ³
íàñë³äêè (çàäîâîëåííÿ) ïîçîâó, ÿêùî êðèì³íàëüíèì çàêîíîì òàêèé ïîçîâ íå
áóäå î÷åâèäíî ïîâ’ÿçàíèé ³ç ñóäîâèì ð³øåííÿ ó êðèì³íàëüí³é ñïðàâ³, ³ íå ìàº
çíà÷åííÿ, ÷è ïîâ’ÿçàíà âèíà ç íåâèêîíàííÿì äîãîâîðó ÷è ç ÿêèì-íåáóäü ³íøèì
çàïîä³ÿííÿì øêîäè çäîðîâ’þ, ñâîáîä³, ðåïóòàö³¿ ÷è ìàéíó ³íøèõ îñ³á [2, ñ. 11].

ÃÖÊ âñòàíîâëþâàâ óìîâè, íåîáõ³äí³ äëÿ â³äøêîäóâàííÿ. Òàê, äëÿ
â³äøêîäóâàííÿ âèìàãàëîñü, àáè ð³÷ áóëà â³äíîâëåíà äî ïîïåðåäíüîãî ñòàíó àáî
æ ïîâåðíåíà ö³íà, çàïëà÷åíà çà ð³÷. Ïðè öüîìó çàêîí ðîçð³çíÿâ òàê çâàíå
áåçïîñåðåäíº íàäàííÿ â³äøêîäóâàííÿ òà ñàòèñôàêö³þ. Ó âèïàäêó â³äøêîäóâàííÿ
çàâäàíî¿ øêîäè, òîáòî øêîäè, çàïîä³ÿíî¿ ñòîñîâíî íàÿâíîãî ìàéíà, ÿêå ³ñíóâàëî
íà ìîìåíò çàïîä³ÿííÿ, ìîâà éäå ïðî áåçïîñåðåäíº íàäàííÿ â³äøêîäóâàííÿ. Ó
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âèïàäêó æ â³äøêîäóâàííÿ óïóùåíî¿ âèãîäè òà óñóíåííÿ íåçàêîííî¿ ä³¿ ÷è
ïðàâîïîðóøåííÿ, ìàº ì³ñöå ñàòèñôàêö³ÿ.

Çàñëóãîâóº íà óâàãó ðîçóì³ííÿ âèíè â³äïîâ³äíî äî ÃÖÊ. Çîêðåìà âèíà
âèíèêàº íà ï³äñòàâ³ äåôåêòó ñâ³äîìîñò³ àáî âîë³, ÿêèé íå ìîæíà áóëî óíèêíóòè.
Äåôåêò ñâ³äîìîñò³ âèíèêàº, êîëè òå, ùî ìè ïîâèíí³ çíàòè ³ ïîì³÷àòè, ìè íå
çíàºìî ³ íå ïîì³÷àºìî. Äåôåêò âîë³ ìàº ì³ñöå, ÿêùî õòî-íåáóäü, óñâ³äîìëþþ÷è
ñâ³é îáîâ’ÿçîê, óìèñíî â³ä íüîãî óõèëÿºòüñÿ. ßêùî æ äåôåêò ïîõîäèòü â³ä
ñâ³äîìîñò³, òî öå — ïîìèëêà ³ íåäáàë³ñòü. ßêùî â³í ïîõîäèòü â³ä âîë³, òî öå —
íàì³ð àáî çëèé óìèñåë [1, ñ. 343].

Ïðè öüîìó øêîäà, çàâäàíà ó ðåçóëüòàò³ çëîãî óìèñëó, º á³ëüø òÿæêîþ,
í³æ òà, ùî çàïîä³ÿíà âíàñë³äîê ïîìèëêè ³ íåäáàëîñò³, íàâ³òü ÿêùî ñòîñîâíî
³íøîãî øêîäà áóäå çàâäàíà òà ñàìà ÷è çàïîä³ÿíà òèì æå ñàìèì ñïîñîáîì. Ö³êàâî,
ùî ç ïðèâîäó çàçíà÷åíîãî ÃÖÊ ì³ñòèòü ïîÿñíåííÿ: çëèé íàì³ð º á³ëüø íåáåçïå÷íèì
äëÿ ìàéáóòíüîãî ñïîêîþ, í³æ ñëàáîóìñòâî. Çâ³äñè á³ëüøîþ ì³ðîþ ïðîÿâëÿºòüñÿ
âëàñòèâ³ñòü ïðàâà ïåðåøêîäæàòè íàñèëüñòâó ³ øêîä³ ñòîâîâíî îñîáè, ÿêà ä³ÿëà
óìèñíî, í³æ ùîäî ò³º¿ îñîáè, ÿêà â÷èíÿº ïåâíå ä³ÿííÿ ç íåäáàëîñò³. Òîìó ïåðøó
îñîáó çàêîí çàñóäæóº ñóâîð³øå, í³æ ³íøó.

Îòæå, ÿê âèïëèâàº ç³ çì³ñòó ïîëîæåíü ÃÖÊ, îñòàíí³é âèä³ëÿâ äâ³ ôîðìè
âèíè — çëèé íàì³ð ³ íåäáàë³ñòü çàëåæíî â³ä ñòóïåíÿ ñâîáîäè ó÷àñíèêà
ïðàâîâ³äíîñèí. Ïðè öüîìó òàêèé êîäèô³êîâàíèé àêò ðîçð³çíÿâ ð³çí³ âèäè
íåäáàëîñò³.

Ö³êàâî, ùî íàéá³ëüøó íåäáàë³ñòü äîïóñêàº òîé, õòî âçàãàë³ íåõòóº ñâî¿ìè
îáîâ’ÿçêàìè ³ âåäå ñåáå âêðàé ëåãêîâàæíî. Òà îñîáà, ÿêà ïðèêëàäàº âñ³ ñèëè ³
ñòàðàííÿ, ââàæàºòüñÿ òàêîþ, ùî äîïóñêàº íåäáàë³ñòü ìåíøîþ ì³ðîþ. Ñàìå ì³æ
öèìè äâîìà âèïàäêàìè çíàõîäÿòüñÿ âñ³ ³íø³ íå ïåðåë³÷åí³ ñòóïåí³ íåîáåðåæíîñò³.
Íàéá³ëüøà íåäáàë³ñòü ââàæàºòüñÿ ñêîð³øå äåôåêòîì âîë³, í³æ ñâ³äîìîñò³, îñê³ëüêè
â öüîìó âèïàäêó âîíà ìåæóº ³ç çëèì íàì³ðîì ³ ó âèïàäêó ïðåä’ÿâëåííÿ ïîçîâó
ïðî â³äøêîäóâàííÿ øêîäè âèñòóïàº çëèì óìèñëîì.

Âàæëèâèì º ïîëîæåííÿ ÃÖÊ, â³äïîâ³äíî äî ÿêîãî âñ³ â³äøêîäîâóþòü øêîäó
ó âèïàäêó íåäáàëîñò³ ÷è óìèñëó, çà âèíÿòêîì âèïàäêó, îñê³ëüêè îñòàíí³é çàâäàº
øêîäè ëèøå âëàñíèêó, ÿêùî ëèøå öüîìó âèïàäêó íå ïåðåäóâàëà ÿêà-íåáóäü
íåçàêîííà ä³ÿ ÷è ³íøå íå áóäå âñòàíîâëåíî äîãîâîðîì ÷è çàêîíîì [1, ñ. 344].

Îêðåìî ÃÖÊ ðåãóëþº âèïàäêè çàâäàííÿ øêîäè ç âèíè äåê³ëüêîõ îñ³á.
Òàê, ÿê çãàäóºòüñÿ â êîäåêñ³, ìîæå âèíèêíóòè ñèòóàö³ÿ, êîëè ç äåê³ëüêîõ îñ³á,
ÿê³ ìàþòü â³äíîøåííÿ äî ïåâíî¿ íåçàêîííî¿ ä³é, êîæåí áóäå ï³ääàíèé ïåðñîíàëüíî
îêðåìîìó ïîêàðàííþ, ùî â³äïîâ³äàº éîãî âèí³.

Ïðèì³òíî, ùî ÃÖÊ âñòàíîâëþº áåçïîñåðåäí³é çâ’ÿçîê ì³æ ôîðìîþ âèíè òà
ïîðÿäêîì â³äøêîäóâàííÿ çàâäàíî¿ øêîäè. Òàê, “òîé, õòî äîïóñòèâ íåäáàë³ñòü,
çîáîâ’ÿçàíèé ëèøå â³äøêîäóâàòè øêîäó, à òîé, õòî ä³ÿâ óìèñíî, îêð³ì
â³äøêîäóâàííÿ, çîáîâ’ÿçàíèé òàêîæ çä³éñíèòè ñàòèñôàêö³þ” [1, ñ. 344].

Ïðè öüîìó êðèòåð³ºì ïîçîâó ïîâèííà âèñòóïàòè ëèøå íåçàêîííî çàïîä³ÿíà
øêîäà.

Çàñëóãîâóº íà óâàãó ïîëîæåííÿ ÃÖÊ, çã³äíî ç ÿêèì “íå áóäü-ÿêà ä³ÿ ÷è
áåçä³ÿëüí³ñòü, ÿêà øêîäèòü ³íøîìó, ïåðåäáà÷àº âèíó. Íåîáõ³äíî, ùîá çàêîí ÷è
äîãîâ³ð çîáîâ’ÿçóâàâ êîãî-íåáóäü â÷èíÿòè ÷è íå â÷èíÿòè ïåâíó ä³þ àáî æ ÷èíèòè
áåçä³ÿëüí³ñòü. Òîé, õòî êîðèñòóºòüñÿ ñâî¿ì ïðàâîì ³ éîãî ä³¿ íå øêîäÿòü ³íøîìó,
º íåâèíóâàòèì. Ðåàë³çóâàòè ñâîþ ñâîáîäó îçíà÷àº ñêîðèñòàòèñÿ ïðèðîäíèì
ïðàâîì. ² â öèõ ìåæàõ íåçíàííÿ ³ áåçä³ÿëüí³ñòü º áåçâèííèìè” [1, ñ. 344].
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ßê âèïëèâàº ç³ çì³ñòó ÃÖÊ, “í³êîìó íå äîçâîëåíî âèïðàâäîâóâàòèñü,
ïðèêðèâàþ÷èñü íåçíàííÿì çàêîíó ÷è (íàñë³äê³â) âëàñíèõ ä³é. Òîé, õòî
çîáîâ’ÿçàâñÿ íàäàòè ùî-íåáóäü, òîé, õòî ïîîá³öÿâ çàñòîñóâàòè ïåâíå ìèñòåöòâî
÷è ðåìåñëî, òîé, õòî íå â³äìîâèâñÿ âçÿòè ó÷àñòü ó ÷óæ³é ñïðàâ³, — òîé,
çîáîâ’ÿçàíèé äîêëàñòè â öüîìó íåîáõ³äíó ñòàðàíí³ñòü: ÿêùî â³í ¿¿ íå äîêëàäå, òî
íåõàé â³äøêîäóº çàâäàíó â ðåçóëüòàò³ öüîãî øêîäó” [1, ñ. 344].

Çàñëóãîâóº íà óâàãó ïîëîæåííÿ ÃÖÊ, â³äïîâ³äíî äî ÿêîãî ó âèïàäêó
çàïîä³ÿííÿ øêîäè ó çâ’ÿçêó ³ç âèêîíàííÿì äîãîâîðó ïèòàííÿ ïðî íàÿâí³ñòü
âèíè ïðè âèêîíàíí³ êîíòðàêòó ïîâèííî âèð³øóâàòèñü âèõîäÿ÷è ç³ çì³ñòó äîãîâîðó.

Äåê³ëüêà ñòàòåé ÃÖÊ ïðèñâÿ÷åí³ ïîðÿäêó â³äøêîäóâàííÿ øêîäè, çàâäàíî¿
ó çâ’ÿçêó ³ç âèêîíàííÿì äîãîâîðó. Íàâåäåìî äåê³ëüêà ç íèõ:

1. Òîé, õòî íà ïðîõàííÿ ³íøî¿ îñîáè áåçîïëàòíî ³ â³äêðèòî íàäàº ö³é îñîá³
äîïîìîãó, òîé, õòî ùî-íåáóäü äàðóº, â³ääàº â ïîçèêó, âåäå ñïðàâè, çáåð³ãàº ð³÷ íå
ïîêëàäàþ÷è ïðè öüîìó íà ñåáå æîäíîãî ³íøîãî îáîâ’ÿçêó, íå ìîæå áóòè
çâèíóâà÷åíèé ó íåäáàëîñò³. Áóäü-ÿêå íåçíàííÿ º â òàêîìó âèïàäêó
âèïðàâäóâàëüíèì. ßêùî æ îñîáà áóäå ä³ÿòè ç³ çëèì óìèñëîì, âîíà çîáîâ’ÿçàíà
â³äøêîäóâàòè øêîäó â ïîâíîìó îáñÿç³. Ó âèïàäêó æ, êîëè äàðóâàëüíèê,
ïîçèêîäàâåöü, óïðàâëÿþ÷èé ÷óæîþ ñïðàâîþ ÷è çáåð³ãà÷ ðå÷³ ñàì çàïðîïîíóº
êîìó-íåáóäü ñâî¿ ïîñëóãè àáî äëÿ âèêîíàííÿ ÿêîãî-íåáóäü îáîâ’ÿçêó ïîîá³öÿº
âèêîíàòè ðîáîòó, ïîâ’ÿçàíó ³ç âåäåííÿì ñïðàâ, íàäàòè ìèñòåöòâî, ðåìåñëî ÷è
âì³ííÿ, òî çàêîí ïðåçþìóº, ùî â³í áåçóìîâíî äîñòàòíüî îá³çíàíèé ó ö³é ñïðàâ³
÷è çàéíÿòò³. Ó öüîìó âèïàäêó â³í áóäå â³äøêîäîâóâàòè ³ øêîäó, çàâäàíó ÷åðåç
íåäáàë³ñòü.

2. Ìàéñòðè, ðåì³ñíèêè, àäâîêàòè, ë³êàð³, õ³ðóðãè, çåìëåì³ðè, ðàõ³âíèêè,
òðàêòèðíèêè, êîíþõè, ìîðÿêè, ïåðåâ³çíèêè òà ³íø³ òàêîæ â³äøêîäîâóþòü øêîäó,
äîïóùåíó ç íåäáàëîñò³, ÿêùî ¿õ ïîñëóãè áóäóòü íàäàí³ áåçîïëàòíî. Âèíà ñóää³
âèêëàäàºòüñÿ âèùîìó ñóää³, ÿêèé ó ñèëó ñâî¿õ òðóäîâèõ îáîâ’ÿçê³â äîñë³äæóº ¿¿
òà âèâ÷àº.

3. Äàðóâàëüíèêó, ïîçèêîäàâöþ, ïîâ³ðåíîìó, çáåð³ãà÷ó òà áóäü-ÿêîìó
³íøîìó, õòî º êîðèñíèì ñâî¿ìè ïîñëóãàìè ³íø³é îñîá³, íàëåæèòü ïðàâî ëèøå â
òîìó îáñÿç³, â ÿêîìó âîíî óñòóïàºòüñÿ íèì â³ä òîãî, õòî íàäàº ïîñëóãó â³äïîâ³äíî
äî áåçîïëàòíîãî äîãîâîðó. Êîæåí ç íèõ çîáîâ’ÿçàíèé äîêëàñòè âñþ íåîáõ³äíó
ñòàðàíí³ñòü. ² êîëè â òàê³é ñïðàâ³ âèíèêíå øêîäà, òî ó âèïàäêó ñóìí³â³â
ïðåçþìóºòüñÿ, ùî âîíà íàñòàëà ç ¿õíüî¿ âèíè, à íå âíàñë³äîê íåïåðåäáà÷óâàíîãî
âèïàäêó [1, ñ. 344].

Ö³êàâî, ùî â ÃÖÊ çíàéøëè ñâîº çàêð³ïëåííÿ íîðìè ùîäî ðåãëàìåíòàö³¿
â³äíîñèí, ïîâ’ÿçàíèõ ³ç âåäåííÿì ÷óæèõ ñïðàâ áåç äîðó÷åííÿ. Òàê, “òîé, õòî áåç
çàïðîøåííÿ, íå íàä³ëåíèé ÿêèì-íåáóäü äîðó÷åííÿì, áåç áóäü-ÿêî¿ íåîáõ³äíîñò³
âòðó÷àºòüñÿ â ÷óæó ñïðàâó, çîáîâ’ÿçóº ñåáå ñòîñîâíî âèíè çà íàãë³ñòü. Òîé, õòî
ïåðåñë³äóâàâ íåâèã³äí³ òà íåçàêîíí³ óïóùåííÿ ï³ä ÷àñ âåäåííÿ ÷óæèõ ñïðàâ,
çîáîâ’ÿçàíèé â³äøêîäóâàòè íå ëèøå çà çëèé óìèñåë, äîïóùåíèé ç éîãî áîêó, àëå
é çà ïðîÿâëåíå íåçíàííÿ, à òàêîæ çà íåïåðåäáà÷óâàíèé âèïàäîê” [1, ñ. 344].

Ïðåäñòàâëÿº ïåâíèé ³íòåðåñ íîðìà ÃÖÊ, çã³äíî ç ÿêîþ “òîé, õòî ó âèïàäêó
ïîæåæ³, ïîòîïó, áóíòó àáî ³íøîãî ëèõà íàäàº ñâî¿ ïîñëóãè ÷è ðîáîòè, çâ³ëüíÿºòüñÿ
â³ä øêîäè, ÿêî¿ íå ìîæíà áóëî óíèêíóòè, ÿêùî ëèøå ñâî¿ì íåäîðå÷íèì ñòàðàííÿì
â³í íå ïåðåøêîäæàâ á³ëüø åôåêòèâíèì ïîñëóãàì ³ äîïîìîç³ ³íøî¿ îñîáè, à òàêîæ
òîé, õòî çìîæå çð³âíÿòè ³ êîìïåíñóâàòè çàâäàíó øêîäó îòðèìàíîþ âíàñë³äîê
éîãî ñòàðàíü âèãîäîþ” [1, ñ. 345]. ßê áà÷èìî, öÿ íîðìà ïåâíîþ ì³ðîþ ðåãëàìåíòóº
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çàêð³ïëåíèé ó ÷èííîìó Öèâ³ëüíîìó êîäåêñ³ Óêðà¿íè ïîðÿäîê â³äøêîäóâàííÿ
øêîäè, çàâäàíî¿ ï³ä âïëèâîì íåïåðåáîðíî¿ ñèëè.

Ñòàíîâèòü ïåâíèé ³íòåðåñ íîðìà ÃÖÊ, ó ÿê³é éäåòüñÿ ïðî òàêå: “Ó áóäü-
ÿêîìó äâîñòîðîííüîìó êîíòðàêò³ íå ââàæàºòüñÿ, ùî õòî-íåáóäü ³ç êîíòðàãåíò³â
äàðóº ùî-íåáóäü çà ñâîºþ âîëåþ. Êîíòðàãåíòè â òàêîìó äîãîâîð³ î÷³êóþòü
âçàºìíèõ ñïðàâåäëèâèõ âèãîä ³ î÷³êóþòü ¿õ íà ï³äñòàâ³ ïðàâà. Êîæåí
çîáîâ’ÿçóºòüñÿ äîêëàñòè óñ³õ çóñèëü, ³íàêøå â³äïîâ³äàº çà äîïóùåíó íåäáàë³ñòü.
ßêùî ïîçà äîãîâ³ðíèìè â³äíîñèíàìè áóäå çàâäàíî óìèñíî, ïîìèëêîâî ÷è ç
íåäáàëîñò³ øêîäó, â ïîòåðï³ëîãî âèíèêàº ïðàâî íà â³äøêîäóâàííÿ, íåçàëåæíî
â³ä òîãî, ÷è áóâ ï³ääàíèé çàïîä³þâà÷ øêîäè ÿêîìóñü ïîêàðàííþ” [1, ñ. 345].
ßê âèïëèâàº ³ç çàçíà÷åíîãî, ÃÖÊ ïðîâîäèâ ÷³òêó ìåæó ì³æ îñîáëèâîñòÿìè
â³äøêîäóâàííÿ øêîäè ó âèïàäêó, êîëè ñòîðîíè ïåðåáóâàëè ó äîãîâ³ðíèõ
â³äíîñèíàõ òà êîëè øêîäà áóëà çàâäàíà ó ñôåð³ ïîçàäîãîâ³ðíèõ â³äíîñèí.

Íåîáõ³äíî çàóâàæèòè, ùî íèçêà íîðì ÃÖÊ ïðèñâÿòèâ ðåãóëþâàííþ ïîðÿäêó
â³äøêîäóâàííþ øêîäè ó âèïàäêó çàâäàííÿ øêîäè çäîðîâ’þ îñîáè. Çîêðåìà:

1. Òîé, õòî çàâäàñòü ³íø³é îñîá³ ò³ëåñíèõ óøêîäæåíü, çîáîâ’ÿçàíèé
â³äøêîäóâàòè ïîòåðï³ëîìó âèòðàòè íà ë³êóâàííÿ, óïóùåíó âíàñë³äîê øêîäè
âèãîäó, à òàêîæ íà âèìîãó ïîòåðï³ëîãî çàïëàòèòè ãðîøîâèé øòðàô ó ÿêîñò³
êîìïåíñàö³¿ çà ñòðàæäàííÿ. ßêùî ïîòåðï³ëèé âíàñë³äîê óøêîäæåíü áóäå
ñïîòâîðåíèé, òî òàêèé äåôåêò, îñîáëèâî ÿêùî øêîäà áóäå çàïîä³ÿíà æ³íö³, äî
òèõ ï³ð áóäå áðàòèñÿ äî óâàãè, ïîêè â³í ïåðåøêîäæàº ùàñëèâîìó æèòòþ ³ ã³äíîìó
ñòàíîâèùó ïîòåðï³ëîãî. ßêùî ò³ëåñí³ óøêîäæåííÿ âèêëè÷óòü ñìåðòü áàòüêà
ñ³ì’¿, òî â äðóæèíè ³ ä³òåé ïîìåðëîãî âèíèêàº ïðàâî âèìàãàòè íå ëèøå ñïðàâåäëèâå
³ çàêîííå óòðèìàííÿ, ÿêå âîíè âòðàòèëè âíàñë³äîê ñìåðò³ áàòüêà, àëå é á³ëüø
âèã³äíå â³äøêîäóâàííÿ, ³, ÿêùî øêîäà áóëà çàâäàíà óìèñíî, ïîâíå çàäîâîëåííÿ
â³ä çàïîä³þâà÷à øêîäè.

2. Òîé, õòî ïîí³âå÷èòü æ³íêó àáî çàâäàñòü ò³ëåñíèõ óøêîäæåíü âàã³òí³é
æ³íö³, ïåðø çà âñå ïîâèíåí â³äøêîäóâàòè âèòðàòè íà ïîëîãè [1, ñ. 345].

Ö³êàâî, ùî âæå â ÃÖÊ çãàäóþòüñÿ âèïàäêè â³äøêîäóâàííÿ øêîäè,
çàïîä³ÿíî¿ ïîðóøåííÿì òàêèõ îñîáèñòèõ íåìàéíîâèõ ïðàâ ëþäèíè, ÿê ïðàâî íà
ñâîáîäó òà îñîáèñòó íåäîòîðêàíí³ñòü, à òàêîæ ÷åñòü, ã³äí³ñòü òà ðåïóòàö³þ. Òàê:

1) “òîé, õòî âñóïåðå÷ ïðàâó ³ ðåë³ã³¿ ïîçáàâèòü ñâîáîäè ³íøó îñîáó,
ïîì³ñòèâøè ó â’ÿçíèöþ àáî øëÿõîì íàñèëüíèöüêîãî âèêðàäåííÿ àáî ç äîïîìîãîþ
îñîáèñòî¿ âàðòè, çîáîâ’ÿçàíèé â³äíîâèòè ïîïåðåäíþ ñâîáîäó ïîòåðï³ëîìó ³
â³äøêîäóâàòè çàäàíó âíàñë³äîê öüîãî øêîäó é óïóùåíó âèãîäó. ßêùî â³í íå
çìîæå â³äíîâèòè ñâîáîäó ïîòåðï³ëîìó, òî çîáîâ’ÿçàíèé â³äøêîäóâàòè éîãî äðóæèí³
³ ä³òÿì òà ³íøèì îñîáàì, ÿê³ ïîñòðàæäàëè, øêîäó â ïîâíîìó îáñÿç³, àíàëîã³÷íîìó
é ó âèïàäêó âáèâñòâà” [1, ñ. 345];

2) “ó âèïàäêó ïîðóøåííÿ ïðàâà íà ðåïóòàö³þ âíàñë³äîê îáðàç, ÿê³ íàíåñåí³
ïàìôëåòîì ÷è çîáðàæåííÿì àáî ³íøèìè óìèñíèìè ä³ÿìè, âíàñë³äîê ÿêèõ
ï³ä³ðâàíà ÷åñòü ³ ðåïóòàö³ÿ ³íøî¿ îñîáè, ùî ïîòÿãëî çà ñîáîþ çàïîä³ÿííÿ øêîäè,
ïîòåðï³ëîìó íàäàºòüñÿ ïðàâî ïðåä’ÿâèòè öèâ³ëüíèé ïîçîâ äî çàïîä³þâà÷à øêîäè
ïðî â³äøêîäóâàííÿ â ñóäîâîìó ïîðÿäêó çàâäàíî¿ øêîäè. ßêùî âíàñë³äîê òàêî¿
îáðàçè íå áóäå çàâäàíî øêîäè, ñóääÿ ó öèâ³ëüíèõ ñïðàâàõ çîáîâ’ÿçàíèé çàòðèìàòè,
çààðåøòóâàòè ÷è îøòðàôóâàòè çàïîä³þâà÷à øêîäè. Ó òàê³é ñèòóàö³¿ íåçàêîííî
ïîðóøóâàòè öèâ³ëüíèé ñï³ð, àëå ñóääÿ, ðîçãëÿíóâøè ñïðàâó â ñóäîâîìó ïîðÿäêó,
ïîâèíåí ïðèçíà÷èòè â³äïîâ³äíå ïîêàðàííÿ, óíèêàþ÷è îáõ³äíèõ øëÿõ³â” [1,
ñ. 345].
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Çàçíà÷åíå äàº âñ³ ï³äñòàâè ñòâåðäæóâàòè ïðî çàêð³ïëåííÿ â ÃÖÊ ìîæëèâîñò³
â³äøêîäóâàííÿ íå ëèøå ìàéíîâî¿ øêîäè, à é êîìïåíñàö³þ ìîðàëüíî¿ øêîäè â
ïåâíèõ âèïàäêàõ.

Ïðåäñòàâëÿº çíà÷íèé ³íòåðåñ íîðìà ÃÖÊ, çã³äíî ç ÿêîþ, âèíîñÿ÷è
ïîêàðàííÿ, ñóääÿ ïîâèíåí âðàõîâóâàòè ìîæëèâîñò³ òà ìàéíîâå ñòàíîâèùå
â³äïîâ³äà÷à, îñîáëèâî çâåðòàòè óâàãó íà ñï³ââ³äíîøåííÿ ì³æ ñóñï³ëüíèì
ñòàíîâèùåì ïîòåðï³ëîãî ³ çàïîä³þâà÷à øêîäè. Êð³ì òîãî, ïîâèíí³ áóòè äîòðèìàí³
ñóñï³ëüíèé ïîðÿäîê ³ áåçïåêà, ³ ÿêùî ïîêàðàííÿ ìàº ãðîøîâèé õàðàêòåð, òî
ãðîø³ ïîâèíí³ íàäõîäèòè íà áëàãî ìàëîçàáåçïå÷åíèõ. Òîáòî âæå â ïåð³îä ³ñíóâàííÿ
Àâñòð³éñüêî¿ ³ìïåð³¿ ñóääÿ íàä³ëÿâñÿ ïðàâîì çìåíøóâàòè àáî çá³ëüøóâàòè ðîçì³ð
â³äøêîäóâàííÿ ç óðàõóâàííÿì ïåâíèõ îáñòàâèí, ÿê³ ìàëè çíà÷åííÿ äëÿ
ñïðàâåäëèâîãî âèð³øåííÿ ñïîðó.

Âàæëèâî â³äì³òèòè, ùî ÃÖÊ âñòàíîâëþâàâ ñïîñîáè çàáåçïå÷åííÿ
â³äøêîäóâàííÿ çàâäàíî¿ øêîäè ÿê ïåâíó ãàðàíò³þ äëÿ ïîòåðï³ëîãî. Òàê, “ÿêùî
âèíèêíå íåáåçïåêà çàïîä³ÿííÿ íîâî¿ øêîäè, ïîòåðï³ëèé íàä³ëÿºòüñÿ ïðàâîì
âèìàãàòè íàäàííÿ ñïðàâåäëèâî¿ ãàðàíò³¿ â³ä çàïîä³ÿííÿ ìàéáóòíüî¿ øêîäè
ðåïóòàö³¿. Òàêà ãàðàíò³ÿ ïîëÿãàº â ïåðåäàíí³ íà çáåðåæåííÿ ÷è â çàáåçïå÷åíí³
ïåâíî¿ ãðîøîâî¿ ñóìè àáî æ â çàãðîç³ ï³ääàòè á³ëüø ñóâîðîìó øòðàôó” [1, ñ. 346].

Ö³êàâî, ùî, íà â³äì³íó â³ä ÷èííîãî Öèâ³ëüíîãî êîäåêñó Óêðà¿íè, ÃÖÊ
òÿãàð äîêàçóâàííÿ ³ ï³äòâåðäæåííÿ çëî÷èííîãî ä³ÿííÿ, à òàêîæ çàâäàíî¿ øêîäè
ïîêëàäàâ íà ïîòåðï³ëîãî. Çàçíà÷åíå ñâ³ä÷èòü ïðî íàÿâí³ñòü ïðåçóìïö³¿
íåâèíóâàòîñò³ îñîáè ïðàâîïîðóøíèêà.

ÃÖÊ îêðåìó óâàãó ïðèñâÿòèâ ðåãóëþâàííþ â³äøêîäóâàííÿ øêîäè, çàâäàíî¿
â ïåâíèõ âèïàäêàõ. Ìîâà éäå ïðî òàê³ ñèòóàö³¿:

1) ÿêùî øêîäà çàäàíà ³ç çëèì íàì³ðîì àáî æ ÷åðåç áàæàííÿ ëåãêî¿ íàæèâè,
àáî âíàñë³äîê ãðàáåæó, êðàä³æêè, îáìàíó, íåçàêîííîãî íàñèëüñòâà ÷è õóë³ãàíñòâà
àáî ³ç íåíàâèñò³, òî ó ïîòåðï³ëîãî âèíèêàº ïðàâî âèìàãàòè íàéâèùó ö³íó ùîäî
ðå÷³, à òàêîæ óïóùåíó âèãîäó;

2) ÿêùî øêîäà çàâäàíà ç íåäáàëîñò³ ÷è âíàñë³äîê âèííîãî íåçíàííÿ àáî
÷åðåç òå, ùî õòîñü áåçïå÷íî îõîðîíÿº ä³òåé ÷è áîæåâ³ëüíèõ, àáî ÷èíèòü áåçïå÷íî
³ íåâì³ëî ïðè ðîçâåäåíí³ âîãíèùà, ïðîâåäåííÿ âîäè, âèáóõîâ³ ïîðîõó ÷è êóëüîâîìó
ïîñòð³ë³, àáî óïðàâë³ííÿ âîçîì ÷è êîíåì, áóä³âíèöòâ³, ðîçêîïêàõ, çàêëàäö³
ôóíäàìåíòó, çàïîä³þâà÷ øêîäè çîáîâ’ÿçàíèé çàïëàòèòè íàéâèùó ö³íó, ÿêà
³ñíóâàëà ç ìîìåíòó çàïîä³þâàííÿ øêîäè äî ìîìåíòó ¿¿ â³äøêîäóâàííÿ [1, ñ. 346].

Ïðîãðåñèâíîþ íà òîé ÷àñ áóëà íîðìà, çã³äíî ç ÿêîþ íåä³ºçäàòí³ òà îáìåæåíî
ä³ºçäàòí³ îñîáè íå íåñëè â³äïîâ³äàëüí³ñòü ó âèïàäêó çàïîä³ÿííÿ øêîäè, çîêðåìà:
“Ä³òè òà áîæåâ³ëüí³ íå ìîæóòü áóòè çâèíóâà÷åí³ â îáìàí³ ÷è âèííîìó íåçíàíí³.
Øêîäà, çàâäàíà â ðåçóëüòàò³ ¿õí³õ ä³é, ÿêùî âîíè íå áóëè ï³äáóðåí³ äî â÷èíåííÿ
ç ÷óæî¿ âèíè, íàëåæèòü äî íåïåðåäáà÷óâàíîãî âèïàäêó” [1, ñ. 346].

Îêðåìó íîðìó ÃÖÊ ïðèñâÿòèâ ñèòóàö³¿ çàïîä³ÿííÿ øêîäè òâàðèíîþ: “ßêùî
øêîäà áóëà çàâäàíà òâàðèíîþ, òî â³äøêîäîâóâàòè ¿¿ ïîâèíåí òîé, õòî ï³äáóðþâàâ,
íàöüêîâóâàâ àáî íåîáåðåæíî îõîðîíÿâ çâ³ðà. ßêùî éîãî âèíà íå ìîæå áóòè
äîâåäåíà, òî øêîäà ïðèð³âíþºòüñÿ äî íåïåðåäáà÷óâàíîãî âèïàäêó” [1, ñ. 346].

ßê óæå áóëî çãàäàíî âèùå, ÃÖÊ ïåðåäáà÷àâ âèïàäêè çàïîä³ÿííÿ øêîäè ç
âèíè äåê³ëüêîõ îñ³á ³ â òàêîìó â³äíîøåíí³ çàñëóãîâóº íà óâàãó òå, ùî öåé êîäåêñ
çàêð³ïëþâàâ òàê çâàíó ñîë³äàðíó òà ÷àñòêîâó (äîëüîâó) â³äïîâ³äàëüí³ñòü, ùî
ï³äòâåðäæóºòüñÿ òàêèì: “Ïîòåðï³ëèé íàä³ëÿºòüñÿ ïðàâîì ïðåä’ÿâèòè ïîçîâ äî
äåê³ëüêîõ îñ³á ó çâ’ÿçêó ç òèì, ùî âîíè çàãàëüíèìè ñèëàìè ³ íàì³ðàìè â÷èíèëè
íåçàêîííå ä³ÿííÿ àáî ñïðèÿëè éîãî â÷èíåííþ ïðîõàííÿìè, ïîðàäàìè, äîïîìîãîþ,
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ïðèõîâóâàííÿ òîùî, ÿêùî íå â³äøêîäóâàëè øêîäó â³ä íåâèêîíàííÿ ïåâíîãî
çîáîâ’ÿçàííÿ. Ïîêàðàííÿ ïîêëàäàº íà ñï³âó÷àñíèê³â â³äïîâ³äíî äî ¿õíüî¿ âèíè.
ßêùî øêîäà çàäàíà âíàñë³äîê ºäèíîãî çëîãî óìèñëó, òî âñ³ â³äïîâ³äàþòü ñîë³äàðíî,
ÿêùî âèíà ñòîñóºòüñÿ êîæíîãî îêðåìî, òî êîæåí â³äøêîäîâóº â³äïîâ³äíî äî
éîãî âèíè” [1, ñ. 347].

Íàñàìê³íåöü, ÃÖÊ çàóâàæóº, ùî ïîêàðàííÿ âíàñë³äîê âèíè ïîøèðþºòüñÿ
íà çàïîä³þâà÷à øêîäè ³ íå ïåðåõîäèòü äî éîãî ñïàäêîºìö³â. Îäíàê ó ïåâíèõ
âèïàäêàõ ïîâíå â³äøêîäóâàííÿ çàâäàíî¿ øêîäè ïîâèííî áóòè òàêîæ íàäàíå ³
ñïàäêîºìöÿì â³äïîâ³äà÷à.

Òàêèì ÷èíîì, íà ï³äñòàâ³ ïðîâåäåíîãî àíàë³çó íîðì ÃÖÊ ìîæíà çðîáèòè
òàê³ âèñíîâêè. Ïîëîæåííÿ ÃÖÊ ùîäî ðåãóëþâàííÿ çîáîâ’ÿçàíü, ÿê³ âèíèêàþòü
íà ï³äñòàâ³ âèíè, çàñëóãîâóþòü íàéâèùî¿ îö³íêè, çâàæàþ÷è íà âò³ëåííÿ â íèõ
áàçîâèõ ïðèíöèï³â ðåãóëþâàííÿ çàçíà÷åíèõ â³äíîñèí, ÿê³ çàëèøàþòüñÿ
àêòóàëüíèìè ³ ñüîãîäí³. Éäåòüñÿ, íàñàìïåðåä, ïðî òàê³ âàæëèâ³ íîðìè äëÿ
ðåãóëþâàííÿ äåë³êòíèõ çîáîâ’ÿçàíü, çàêð³ïëåí³ â ÃÖÊ òà ïðîäóáëüîâàí³ ó ÷èííîìó
Öèâ³ëüíîìó êîäåêñ³ Óêðà¿íè, ÿê òëóìà÷åííÿ ïîíÿòòÿ âèíè, ïîä³ë ¿¿ íà äâ³
çàãàëüíîïðèéíÿò³ ôîðìè — óìèñåë òà íåäáàë³ñòü (íåîáåðåæí³ñòü), çàëåæí³ñòü
ðîçì³ðó â³äøêîäóâàííÿ â³ä ôîðìè âèíè, çâ³ëüíåííÿ â³ä â³äïîâ³äàëüíîñò³ ó
íàÿâíîñò³ âèïàäêó òà íåïåðåáîðíî¿ ñèëè, ìîæëèâ³ñòü çìåíøåííÿ àáî çá³ëüøåííÿ
ðîçì³ðó â³äøêîäóâàííÿ çàëåæíî â³ä ìàòåð³àëüíîãî ñòàíîâèùà ïîòåðï³ëîãî òà
çàïîä³þâà÷à øêîäè, ìîæëèâ³ñòü ñîë³äàðíîãî òà ÷àñòêîâîãî â³äøêîäóâàííÿ øêîäè
ó ðàç³ ¿¿ çàïîä³ÿííÿ ç âèíè äåê³ëüêîõ îñ³á, ìîæëèâ³ñòü êîìïåíñàö³¿ ìîðàëüíî¿
øêîäè òîùî.
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Áëàæèâñêàÿ Î. Å. Îáùàÿ õàðàêòåðèñòèêà äåëèêòíûõ îáÿçàòåëüñòâ ïî Ãàëèöêîìó
ãðàæäàíñêîìó êîäåêñó 1797 ãîäà

Àíàëèçèðóþòñÿ âîïðîñû, ïîñâÿùåííûå ðàñêðûòèþ îñîáåííîñòåé ðåãóëèðîâàíèÿ
îáÿçàòåëüñòâ, âîçíèêàþùèõ íà îñíîâàíèè âèíû, ñîãëàñíî ïåðâîé êîäèôèêàöèè
ãðàæäàíñêîãî çàêîíîäàòåëüñòâà â ìèðå — Ãàëèöêîãî ãðàæäàíñêîãî êîäåêñà 1797 ãîäà.
Ðàñêðûâàþòñÿ, â ÷àñòíîñòè, ïîëîæåíèÿ óïîìÿíóòîãî çàêîíîäàòåëüíîãî àêòà
îòíîñèòåëüíî ïîíÿòèÿ âèíû, åå âèäîâ, ôîðì, ïîðÿäêà âîçìåùåíèÿ óùåðáà â
îïðåäåëåííûõ ñëó÷àÿõ, çíà÷åíèÿ ôîðìû âèíû äëÿ ðàçìåðà âîçìåùåíèÿ, îñíîâàíèé
îñâîáîæäåíèÿ îò âîçìåùåíèÿ ïðè÷èíåííîãî âðåäà è òîìó ïîäîáíîå. Äåëàåòñÿ âûâîä î
ïðîãðåññèâíîñòè ïîëîæåíèé Ãàëèöêîãî ãðàæäàíñêîãî êîäåêñà â ñôåðå îáÿçàòåëüñòâ,
âîçíèêàþùèõ íà îñíîâàíèè âèíû, è èõ íåîöåíèìîì çíà÷åíèè äëÿ ðàçâèòèÿ äåëèêòíûõ
îáÿçàòåëüñòâ â áóäóùåì. Ðå÷ü èäåò, â ïåðâóþ î÷åðåäü, î òàêèõ âàæíûõ ïîëîæåíèÿõ,
ïðåäóñìîòðåííûõ â Ãàëèöêîì ãðàæäàíñêîì êîäåêñå, êàê: âîçìîæíîñòü âîçìåùåíèÿ
ìîðàëüíîãî âðåäà, ðàçäåëåíèå ïðàâîíàðóøåíèé íà ãîñóäàðñòâåííûå è ÷àñòíûå,
âîçìîæíîñòü ïðèâëå÷åíèÿ ïðè÷èíèòåëåé âðåäà ê ñîëèäàðíîé îòâåòñòâåííîñòè,
ðàçãðàíè÷åíèå íåïîñðåäñòâåííîãî âîçìåùåíèÿ óùåðáà è ñàòèñôàêöèè è ðÿä äðóãèõ.

Êëþ÷åâûå ñëîâà: äåëèêòíûå îáÿçàòåëüñòâà, âîçìåùåíèå âðåäà, âèíà, óìûñåë,
íåáðåæíîñòü, èìóùåñòâåííûé âðåä, íåèìóùåñòâåííûé (ìîðàëüíûé) âðåä, óïóùåííàÿ
âûãîäà, ñëó÷àé, íåïðåîäîëèìàÿ ñèëà.

Blazhivska, O. Ye. The General Characteristics of Tort Liabilities under the Galicia
Civil Code 1797

The article analyzes the peculiarities of legal regulation of obligations arising from
guilt according to the rules of the first codification act in civil law — the Galician Civil Code
1797.

The Galician Civil Code differentiated the two types of guilt — public and private,
given that the result of such act or omission or violate the interests of civil society as a whole,
or only individuals. Thus, public guilt always entails a punishment, while private - determines
the origin of the obligation to eliminate violations and compensate the damage. Interestingly,
in a case of combining in a single act the private and public guilt will take place both
punishment and compensation.

According to the Galician Civil Code if a public guilt is minor violations of public order
or refusal to perform the public service, as a rule, the act is nominated the state or other civil
offenses. If the public peace and security violated any criminal offense under the criminal
law such guilt is called crime.

It should be noted that there were differentiated the state and civil infractions that
stemmed from public law legal, financial, tax and other similar regulations in the Austrian
Empire.

The Galician Civil Code established the conditions necessary for repayment. Thus, for
compensation was required so that thing has been restored to its previous state or refunded
the price paid for the thing. The law distinguished between so-called direct provision of
compensation and satisfaction. In the case of compensation for damage is damage caused to
respect existing property that existed at the time of infliction, it is the direct provision of
compensation. In the case of compensation for loss of profits and eliminate illegal act or
offense occurs satisfaction.

It is worth looking at understanding the fault according to the Galician Civil Code. In
particular, there is a fault on the basis of the defect consciousness or will, which could not be
avoided.

As follows from the provisions of the Galician Civil Code the latter singled out two
forms of guilt — malice and negligence depending on the degree of freedom’s relationship. It
is now codified act distinguished between different types of negligence.
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There is important provision of the Galician Civil Code according to which all reimburse
damage in case of negligence or intent, except as the latter only to owner of harm, unless this
case is not preceded by any illegal act or will otherwise provided by contract or law.

Separately the Galician Civil Code governs cases of damage to the fault of a few
individuals. Yes, as mentioned in the Code, a situation may arise when several people related
to some illegal actions each individual will be subjected to personal punishment corresponding
to his wine.

Notably the Galician civil code establishes a direct link between the form of guilt and
compensation for damages. Thus, one who admitted negligence only obliged to compensate
the damage, and the one who acted intentionally, in addition to compensation must also
make satisfaction.

It is interesting that the Galician Civil Code mentions cases of damages caused by
infringement of moral rights as the right to liberty and security, as well as honor, dignity
and reputation. The above gives reason to assert that consolidation in the Galician Civil Code
refundable not only property damage but also compensation for moral damages in certain
cases.

Thus the provisions of the Galician Civil Code regarding regulatory obligations arising
from guilt deserve the highest praise because of their implementation of basic principles for
regulating these relations which remain topical today.

Keywords: tort liability, compensation for harm, fault, intent, negligence, property
damage, non-pecuniary (moral) damage, lost of expected game, casualty, force-majeure.
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