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npvknag, HanbinblWMn MiHIManbHUIM CTaTyTHWIA Kanitan B
€sponi — 35 Tuc. €po) [18]. y Lseruapii npaBo ToBa-
pucte peryntoetbes LBerinapcbkum 3akoHom [Npo 3060-
B'A3aHHA (Lo € YacTuHot LimeinbHoro kogekcy Lsenuapii
1911 p.) [1; 3], B AKOMY BKIOYEHi MONOXEHHS NPO BCi BUAM
ToBapuCTB. B JlixTeHLWTeNHi KopnopaTvBHe NpaBo perynto-
eTbcs 3akoHom [Mpo ToBapucTea 1926 p, a B Jliokcembypry
— 3aKoHOM Mpo akuioHepHi ToBapucTBa Ta 3aKOHOM Mpo
ToBapucTBa 3 OOMexeHow BignosigansHicTio [21]. Takox
Himeubke NpaBo CyTTEBO BNANHYNO HA hOpMyBaHHA AMOH-
CbKOro KopnopaTmBHOro npasa.

Ha KiHeub, KOPOTKO PO3rNsAHEMO Jxepena KopnopaTus-
HOro NpaBa B Aeskux KpaiHax €sponu. B Itanii i B Higep-
naHpax BCi BUOW TOBapWUCTB perynioTbes LBinbHUM Ko-
aexkcom Itanii 1942 p. (po3gin 2) Ta LuBinbHUMM Kogekcom
Hinepnangis 1992 p. (kHura 2). Y Yexii — KomepuinHum
kogekcom 1991 p. (kHura 2). B Icnanii pxepenom € Kopo-
niscbknn aekpet 2010 p., WO 3akpinmMB KOHCOMIAOBaHWIN
3akoH lNpo komnaHii 2010 p (06'egHytoumn 3akoHu Mpo kop-
nopauii 1989 p., MNpo ny6niyHi kopnopadii 1988 p., Ta MNpo
UiHHi nanepu 1995 p., a Takox Aeski Hopmu KomepuinHoro
KoAekcy IcnaHii Woao NoBHMX Ta KOMaHAUTHUX TOBApUCTB).
Y Monbuwi Ta MopTyranii NPUAHATO KOAEKCH 3 perynioBaHHA
kopriopauin — Kogekc ToproBernbHUX ToBapucTB [MonbLui
2000 p. Ta Kogekc komnaHin MNopTyranii 1986 p.

Takum 4mHom, HimeuunHa Ta ®paHuia € kpaiHamu, siki
Hanbinblie BNAVHYNW Ha PperynioBaHHS KOpMopaTUBHOIO
npaea B KpaiHax KOHTMHEHTanbHOI cuctemu npaea. O6uasi
KpaiHM nNpovWnM LWNSX CTaHOBMEHHS KOpnopaTUBHOIO
npaBa 4epe3 NPUAHATTS cneuianbHUX 3aKoHIB (y BUNagky
akuioHepHoro npaesa Ta npaea TOB) Ta BKIOYEHHS] HOPM
LWoAO0 MOBHMX Ta KOMaHOUTHWX TOBApUCTB Y BiAMOBIAHi
KomepuinHi kogekcu. BTiMm, Ha cydacHOMy eTani CyTTEBOIO
pisHMLEl0 B [Kepenax perynioBaHHi € Te, Wwo Hosuii Kome-
puiiHKin kogekc PpaHuii yBibpaB y cebe NonoxeHHs 3ako-
HIiB NMpo akuioHepHi ToBapuctBa Ta TOB, Toai sk B Himeu-
YWHI Ui cyB'eKTV perymiolTbCA Ha PiBHI OKPEMMX 3aKOHIB.
OocnignBun mxepena perynioBaHHS iHWKNX KpaiH KOHTW-
HeHTanbHOI cucTeMmn npasa My nobaunnu, Wo BOHWU HeoA-
HOpiAHi, @ KopnopaTuBHe MpPaBO MOXe perynioBaTucs Ta-
KUMW aKkTaMu: CTaTTi KOMEePUiHOro KOAeKCy; CTaTTi LMBI-
NbHOrO KOAEKCY; CTaTTi KOMepLiNHOro kogekcy Ta cneuia-
NbHOTO 3aKOHy; crewiarnbHUiA 3aKOH; KOAEKC TOBapuCTB.

yak 347.626.1

Moganblioro HaykoBOro AochimKeHHs noTpebye cy-
YacHWUM CTaH JKepen KopnopaTMBHOro npasa Ta BUOKPEM-
NeHHs nigxoAiB A0 PO3yMiHHSI NOHATTS "Koprnopauii" B HUX.
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CYNOBUN HAKA3: NEPCMNEKTUBHA ®OPMA 3AXUCTY MAUMHOBUX MNMPAB NOAOPYXOKSA

Y cmammi euceimneHo cy4acHi npobremMu HOpMamueHo20 pe2ysIro8aHHs alliMeHMHUX NMpPaeoeiOHOCUH NMOOPYXKs 8 YKpaiHi.
lMpoeedeHo aHani3 YUHHO20 3aKkoHOOaecmea YkpaiHu, u;000 HopMamueHo20 3abe3neyeHHs nNpae NOOGPYXXs Wo nompebye mMa-
mepianbHoi donomoau, Mobmo HyxdeHHO20 cy6'ekma aniMmeHmHux npasoesiOHocuH. Cnuparoyucb Ha HayKoei po3pobku ma pe-
3ynbmamu aHasnizy HOpM MamepiaZlbHO20 ma rfnpouyecyarbHO20 Npaea, Mamepiasie NMPaso3acmocOo8HOI NPaKMuKU UCYHYMmo
2inome3y w000 Moxnueocmi 3axucmy mMaliHogux rpae ma iHmepecie noopyxxsi cy0oeum HaKka3oMm.

Knrouyoei cnoea: mamepianbHe ympumaHHsi, animeHmu, cy6'ekmu aniMeHmHux npaeoeiOHOCUH, MOOPYXKsl, NOPsIG0K cmsie-
HeHHs1 animeHmie, cydosuli HakKas.

B cmambe oceeujeHbl coepeMeHHbIe NMpobeMbl HOPMamueHo20 Pe2yIupo8aHusi alluUMEeHMHbIX NpasoomHyouwieHull cynpy-
208 e YkpauHe. lpoeedeH aHanu3 delicmeyowje2o 3akoHo0amesibcmea YKpauHbl OMHOCUMesIbHO HOpMamueHo20 obecrneye-
Husl npae cynpyaa HyxOarouje2ocsi 8 MamepuanbHOU NnomMowu, Hyx0arouje2ocsi cy6bekma aluMeHMHbIX MpasoomHoweHul.
Onupasicb Ha Hay4YHble pa3pabomku u pe3ysibmambl aHasu3a HOpPM MamepuaslbHO20 U MpoyeccyanbHO20 Mpasa, Mamepuanb!
npaeonpuMeHumensHol NpakmMuKu ebl0eUHyma 2urnome3a O 803MOXHOCMU 3awWjumbl UMyU,eCmeeHHbIX Mpae U UHMepecoe
cynpyaoe cyO0e6HbIM NMPUKa3oMm.

Knoyeenie cnoea: MamepuanbHoe codep)aHue, alluMeHmsbl, Cy6beKkmbl alluMeHMHbIX pasoomHoweHuli, cynpyau, nopsi-
00K 83bICKaHUSsI alluMeHmMoe, cyO0ebHbIl NpuKas.

The article highlights the current problems Regulatory alimony legal marriage in Ukraine. The analysis of current legislation of
Ukraine on legal protection of rights of spousesrequiring financial assistance, that is the subject of alimony poor relations. Leaning
against scientific developments and results of analysis of norms of financial and judicial right, materials of judicial practice
hypothesis is pulled out about possibility of defence of property rights and interests of the married couples by the order of court.

Keywords: financial maintenance, alimonies, subjects of alimentary legal relationships, married couples, order of penalty of
alimonies, order of court.

Betyn. Opranizauis O6'egHanux Hauii y 3aranbHin
Jeknapadji npas noguHu [1], a Takox y ctatyTax i Bianosi-
OHUX JOKYMEHTax crneviani3aoBaHnX ycTaHoB, Nporonocuna

i morogunace 3 TUM, O KOXHa MiognHa Mae BOMOAITU BCi-
Ma 3a3Ha4YeHUMU Yy HUX npaBamu i cBobogamu 6e3 sikoi 6
TO He Byno pi3HuLi.
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B 1 C H U K Kniscbkoro HauioHanbHoro yHisepcurety imeHi Tapaca LlleBueHka

UunHHa HuHI KoHcTuTyuia YkpaiHu [2] HanoBHeHa Hop-
MaMmn SKi NPSIMO BCTaHOBIIOIOTb PIiBHICTb BCiX OCI6 ski nme-
pebyBailoTb Ha TepuTopii YkpaiHn. 3akoHoAaBeub YHUKaE
3acToCyBaHHA TepMiHy "rpoMagsHuH" HaBMWCHO BUKOPUC-
TOBY€E TEPMiH NnoauHa 10610 Byab-sika ocoba aBToMaTU4HO
nowwmpiooymn aito Hopm KoHcTuTyuii YkpaiHm Ha Bcix ocib
AKi nepebyBatoTb Ha ii TepuTopii Ha 3aKOHHUX NigcTaBax.

Y nonoxeHHax KOHCTUTYUji 3akpinneHo HanBaXIuBiLLi
npasa NOAUHKW, SiKi yTBOPIOIOTb NEBHY CUCTEMy Cy6'eKTuB-
HWMX NpaB ocobu. 3oKkpemMa YiTKO 3a3Ha4YeHo, Lo NoAnHA, il
XWUTTS | 300OPOB'A, YECTb i rgHICTb, HEQOTOPKAHHICTL | 6e3-
neka BM3HAOTbCH B YKpaiHi HaMBULLIOIO COLianbHO LiHHIC-
TH0. (CT. 3). Yci noaun € BiMbHi i piBHI Y CBOIN rgHOCTI Ta
npasax (cT. 21). KoxHa niogvHa Mae npaBo Ha BiNlbHUWA
PO3BMTOK CBOEI 0COBUCTOCTI (CT. 23).

MonoxeHHss KoHCTUTYLUIT BM3HaYaloTb i CTaTyC XiHK1 B
cycninbCTBi, Aepxa.i: "PiBHICTb npaB XiHKX i YonoBika 3a-
Ge3neyvyeTbCA: HagaHHAM XiHKam PIBHMX 3 4Yorosikamu
MoxnueocTen" (cT. 24).

MoTpibHO OKpemo MiAKPECnUTY | NONOXEHHsT KOHCTUTY-
Uil YkpaiHn siki HaronowyoTe Ha npaei KOXHOI ocobu Ha
OOCTaTHIN XUTTEBUIA piBeHb Ana cebe i cBOEi ciM'i, WO
BKIOYAE JOCTATHE XapuyBaHHs, Ofsr, XXUTMO, sike 3akpin-
neHo y cT. 48.

BcTaHoBMOOTL  MONOXEHHS KOHCTUTYUT | 3aranbHi
NPUHLUMNKX perynioBaHHS CiMENHNX BiAHOCKH B YKpaiHi. Tak,
y cT. 51 3a3HayeHo: "LUno6 rpyHTYETbCA Ha BinbHIiN 3rogdi
XiHKK i YyoroBika. KoxeH i3 nmoapyxoka mae piBHi npasa i
060B'A3kN y Wntobi Ta ciM'".

CimeriHun kogekc Ykpainm (Hagani — CK) possusatouu
nonoxeHHss KoHCTUTyuUil YKpaiHW 4iTKO BCTAHOBMIOE, LWO
perynioBaHHs CiMeMHUX BiOHOCWH 3[INCHIOETLCA 3 METOH
nobyaoBu CiMeliHUX BIOZHOCWH Ha MapuTeTHUX 3acagax, Ha
noYyTTsX B3aeMHOI NoboBi Ta NoBarn, B3aeMoAoNoMoru Ta
nigtpyumkn (4.2 cr.1 CK) [3]. 3givicHioloun cimeinHi npasa
YYaCHUK CIMENHMX BIOHOCWH HE MOXe MaTu NpuBINEIB 4u
obmexeHb 3a O3Hakamy pacu, KOfbopy LUKipW, cTaTi, noni-
TUYHUX, PEeniriiHUX Ta iHWKX NepekoHaHb, eTHIYHOro Ta Co-
LianbHOTO MOXOMKEHHS, MaTepiarnbHOro CTaHy, Micus npo-
XKMBaHHS1, 32 MOBHUMM Ta HLWINMK 03Hakamu (4.5 cT. 7 CK).

Peryniooun BigHoCMHM MixX nogpyxokam CK sakpinntoe
HU3KY TX HAVBaXMMBILLMX NpaB, K 0COBUCTUX HEMANHOBUX
Tak i ManHOBMX. 30Kpema, KOXKEeH 3 MOAPYXOKA Mae npaBo
Ha nosary [O CBO€l iHAMBIAyanbHOCTI, CBOIX 3BWYOK Ta
ynogobaHb (cT. 51 CK), npaBo Ha CTBOpPEHHs1 yMOB Ans
npaui Ta BignoumHky (ct. 52 CK), npaBo Ha yTpMMaHHs y
BMNAZKy HyxgeHHocTi (4.2 cT. 75 CK), npaBo Ha yTpuMmaH-
HS nicns posipBaHHA Woby (4.2 cr. 76 CK). 3abesneuy-
€TbCA peanis3auis uMx npas MOAPYXOKS iHWMMW HOpMaMu
CK, 3okpema 3akpinneHo OBOB'I30K KOXXHOIO 3 MOAPYHOKS
marepianbHO MiaTpMMyBaT OAuH ogHoro (4.1 ¢T.75 CK), 3
meTolo 3abe3neyeHHs npaB Ta iHTEPeciB KOXHOro 3 mno-
OPYXOKS, npaBo ChifbHOI CYMICHOI BRacHOCTI MOAPYMOKS
noLMpeHo Ha 3apobiTHy nnaTy, CTUMMEHAD, iHWi goxoan
ofepxaHi ogHUM i3 nogpyxxks (4. 2 cT. 61 CK), BusHayeHo,
o Yorosik abo xiHKa Mae HagaBaTW yTpUMaHHs TOMY 3
NOAPYXOKA 3 KUM MpoxuBae anTtuHa (4.1 c1.86 CK, 88 CK,).
Lono Hopm 3akoHy YkpaiHu "lMpo nonepemkeHHs HacuIb-
cTBa B CiM'i" TO 3a3Ha4YeHUN HOPMaTVBHUIN aKT Ha CbOroAHi
Mawmke He fii, i He Yepe3 BaaM HOPMaTUBHOIO perynioBaH-
HS, @ yepe3 6e3diAnbHICTb BM3HAYEHNX Y HbOMY YMOBHO-
BaXXEHWX [1epXXaBolo OpraHis.

EdektmBHO npaBa nogpyxks 3abesnedvyloTbCA 3a3Ha-
YeHVMM HOPMaMMn YMHHOTO 3aKOHO4ABCTBA NuLle y TOMy
BUMNAZKy SIKLWO MOBa ige npo MiuHy ciMm'lo, BiggaHe no-
OPYXOKS, NPO CiIM'I0 B AKIN KOXXEH 3 MOAPYXOKS po3rnsaae
w06 SK cniflbHU NapTHEPCLKMI COK03, a8 He BCTAHOBMEHY
aBTOpPUTaApHUM rocnogapemM AecrnoTito.

Mun maemo TakoX posymiTw, wo 6e3 HanaromKeHoro
coujanbHO-NpaBoBOro MexaHiaMy 3abesneveHHs npas fito-
OvHKM Sk cyB'ekTa CiMEeMHUX BIQHOCUH HEMOXIMBO [OCAITU
X "ipeanbHoro" dyHKUioOHyBaHHSA. Takoi AyMKW [oOepXy-
etbes | O. CakyH, sika nigKpecrnioe, Wo Anst peanisawji KoH-
CTUTYLINHO 3aKpinneHnx npas i cBobon nioauHu B YKpaiHi
HeoOXiAHO MaTu HanaroMKEHWN CoLianbHO-NPaBOBUA Me-
XaHi3M 3abe3neyeHHs npaB MOVHU — cUcTeMy 3acoliB i
YMHHUKIB, LLO rapaHTyloTb HeOOXiAHi yMOBM noBaru 4o BCiX
OCHOBHUX NpaB i cBoboa nMoanHKW, sKi € noxigHumu Big Ti
rigHocTi [4, c. 190]. Takuin AieBUn MexaHi3M Mae BKoYaTh
AIK MexaHi3Mn 3abesneveHHs1 peanisauii NpaB Tak i MexaHi-
3MW OXOPOHM Ta 3axuCTYy.

3aranbHui aHani3 cygoBOi MPaKTUKM Ta NPakTUKU 3a-
XUCTY Ta BiOHOBIEHHSI MOPYLUEHMX CyD'eKTUBHMX NpaB yno-
BHOBa)XEHUMUW AepKaBOoK opraHamu (opraH oniku Ta mikny-
BaHHS, MpoKypaTypa) OO03BOSISIE KOHCTaTyBaTW TOW dakT,
wo B YkpaiHi i 4oCi nopyLuytoTbCs Cyb'eKTMBHI NpaBa une-
HiB cim'i. Haxxanb, B YkpaiHi 40 uboro yacy He 3abesneye-
HO OOTPUMAHHS MpaB HaMHe3axXWLLEHINX 4YneHiB ciMT —
XIHOK Ta fiTei, He CTBOPEHO AiNCHO eddEKTUBHMX NPaBOBUX
MexaHi3miB 3abe3neyeHHs1 peanisadii Ta 3axmcTy ix npas.

OpHieto i3 HaranbHMX Mpobrem Ha cyyacHomy eTani
PO3BUTKY CiMEMHOro npaBa YKpaiHu sika NPOTSroM OCTaHHIX
poKiB 3a3Hamna Xaxnumeux MacliTabis, a Tomy i notpebye
HeramHoro ycyHeHHs € npobrnema 3abesneyeHHs JocTat-
HbOIO >KUTTEBOrO PIBHA KOXHOMO uneHa ciM'i, ocobnmeo y
BMNagkax Kpuau LWmntobHnx abo ciMeriHmX BigHOCKH. 3a3Ha-
YeHa npobrema TiCHO NepeTMHaETLC 3 IHLWMMK, 30Kpema 3
npobnemolo AOTPUMaHHAM MpaB "HYXAEHHOro" MOAPYHOKS
Ha MOro 3BWYarHOMY PiBHI XXWUTTS, SKUA iCHyBaB MPOTSroM
LUNMOBHMX BIAHOCUH, HE3ANEXHO Bif CTOCYHKIB NOAPYIOKS, Ta
npobrnema HacunbCTBa B CiM'i, 30KpeEMa EKOHOMIYHOro, sika
OCTaHHiM YacoM Habyna NpocTo Bpaxat4mx macluTabis.

AKTyanbHiCTb 3a3Ha4YeHOl TeMW TaKoX 3yMOBreHa He-
06XigHICTIO PO3POBKM MEXaHi3MiB OXOPOHM Ta CBOEYACHOrO
3abe3neyveHHst NpaB NoapyXxs, Oyab-KOro 3 4reHiB cim',
AKi 3abe3neuyloTb MOro NpMpoaHe icHyBaHHsA Ta/abo couja-
nbHe OyTTA, MOXMMBOCTI peanisauii KOXHUM Y4fEeHOM CiM'T
npaBa Ha [OCTaTHIN XWUTTEBUM PiBEHb, HYXXAEHHOTO Mo-
OPY)XOKSt HAa YTPUMaHHS, @ TakoX npaBa Ha YacTKy y 4oxogi
iHLLIOrO MOAPYXOKA, SIKe 3riQHO YMHHOIO 3aKOHOAABCTBA SIK
npaBuIo BUHMKAE 3 MOMEHTY peecTpauii wnoby Ta npunu-
HAETLCA Pa3oM i3 BTpaTow LWnobom npasosrigHocTi abo y
HaCrigoK NOro posipBaHHS.

OcTaHHiMKM HayKOBMMM po3pobkamu Loao 3abesne-
YeHHs Ta BigHOBMeEHHs cy6'ekTuBHMX npas €: 1) CtedaH-
yyk P. O. UueinbHa npaBo3gaTHICTb Ta Ai€e3gaTHIiCTb SK
HeoOXigHi nepeaymMoBM 34JIMCHEHHS OCOBUCTMX HeMaWHo-
BMX npaB hiznuHmx ocib // YHiBepcuTeTCbKi HayKoBi 3anuc-
kn. — 2006. — Ne 3-4 (19-20). — C. 114-123; 2) Credpan-
4yyk P. O. TMpuHUMnM Ta rapaHTii 34iNCHEHHS 0CODOMCTUX
HemarHoBuKX npas ¢isndHux ocib // KOpugnuHa Ykpaiva. —
2007. — Ne 3. — C. 48-57; 3) 'pnbaHos 0. HO. PaccmoTpe-
HVe Jden B Mnopsiake YnpoLEHHOro npou3BoACcTBa B rpax-
OaHCKOM W  apbuTpaxxHoM npouecce (cpaBHUTENMbHOE
nccregoBaHne npaBoBbix cuctem Poccumn u epmanuum) :
auccepTtauus... KaHouaata opyamyecknx Hayk @ 12.00.15
Kemeposo, 2007; 4) TumwwmHa O. J1. OcobeHHOCTM pery-
NMpOBaHNS MPaBOBbIX OTHOLUEHWA Mexay OblBLUMMK Cyn-
pyramu : gucceptaums ... KaHgnaaTa lpuanyeckmx Hayk :
12.00.03.- Mocksa, 2010; 5) Benukopoga O. Poswupen-
HA cdepy 3acTOCyBaHHSA Haka3HOro npoBagxeHHs // MMig-
NPUEMHUUTBO, rocnopgapctso i npaso. — 2011.— Ne 7
(187). — C. 19-21.

3asHayeHi poboTu Jarun nigrpyHTa OnS nofanbLumx
JocnigpkeHb BCe-TakM He NpuainsioTe HanexHoi yearu nu-
TaHHIO 3abe3nevyeHHs NpaB HYXAEHHOro NoAapyXoks Ta ix
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3axMCTY Bif 3MOBXMBaHb iHLIOro NOAPYXokst abo eKOHOMIY-
HOro HacumnbCTBa.

MeTa gaHoi craTTi nonsirae y HeobxigHOCTI BUSBMNEHHS
MOXINMBUX LUMAXIB YAOCKOHANEHHS IOPUCAMKLIAHOIO 3axu-
CTy NpaB MOAPYXOKS, TEOPETUHHOro OBrpyHTYBaHHA Heob-
XiBHOCTi po3WKMpeHHs cdpepn 3acToCyBaHHA Haka3Horo
NpPOBaAXXeHHS.

JdocuTb YacTMn € BMMNAAKM KOMWM OAUH 3 MOAPYHOKS
6epe Ha cebe 060B'A30k MO MaTepianbHOMy 3abesneyeH-
HIO iCHYBaHHS CiM'i (MM MOXEMO MOro BU3Ha4UTK sk "3060-
B'AI3aHMN" NOAPYXKS), @ iHWWIA, B CUIY NEBHUX 0OCTaBUH,
Befe JomallHe rocnogapctso. Bbadaetbes, wWwo y Takin
CiMT TOR 3 NOAPYXOKA SKUA HE MaE CaMOCTIMHOro Joxondy
3HaxoAMTbCA y CTaHi MeBHOI 3anexHOCTi Bif iHWOoro (1ioro
MOXHa BM3HAYNUTU SIK "3anexHOro" noapyxoks), OCKiMbKM
MOXIUBICTb peanisauii HUM cy6'ekTMBHMX NpaB Ta iHTepe-
ciB MpPAMO 3anexHe Big MOXNMBOCTI 3abe3neunTn peani-
3alilo UuX NpaB iHWKM i3 Noapyxksi. 3a NeBHUX HeraTue-
HUX OOCTaBUH "3anexHuin" MoJpy}oKss MOXe NepenTn y
cTaH "HyxaeHHocTi". He cnig nnytatu "sanexHicte" i3
"HY>XOEHHICTIO" NOOPYHOKS.

"3anexHicTe" noapyxks xova € He 30BCiM KomdpopT-
HUM SBULLEM Mae MicLue Mamke Y KOXHIA CIMT Ha pi3HuX
eranax I CTaHOBMEHHS Ta iCHyBaHHs. 3anexHictb no-
OpYXOKS 3aBXAM Mae Micue y ciM'T 3 ogHUM MpaLiolovmMm
NOAPYXOKAM, a PIBHO SK i y CiMT 3i cTanMm npubyTkom y
OZIHOrO 3 MOAPYXOKS, Y CIM'T AKa 3HaxXOAUTbCS Y 3BUYaNHO-
MYy CMOKIHOMY CTaHi. Y TOM Yac SK HY>XAEHHICTb NOAPYMOKS
BUHWNKAE 3 MOMEHTY 3MiHW 3BMYAMHOrO CTaHy CiMT 3 OOHUM
npaulolynM NOAPYIOKSIM, Ha KPU3OBUM CiIMEWHUIW CTaH.
Cnig 3a3Hauntu, WO 3MiHM 3BUYaANHOrO cTaHy 3abesneyeH-
HS npaB BigbyBaeTbCA He B cuMy OO'EKTMBHUX YMHHUKIB
(3miHa po3mipy poxopiB, HeBunnaTta 3apobiTHOI nnaTwy,
BTpata poboTn Ta iHW.), @ B cuny Cy0'eKTMBHMX, TOOTO
Takux sKi MPSIMO 3amnexHi Big Bofi mpavtoyoro "3000B'd-
3aHoro" noapyxxs. [o Cyb'eKTUBHUX YMHHUKIB HeobXiaHO
BiJHECTN YMWCHI Aii OOHOro 3 NOApYXOKA CnpsiMOBaHi Ha
CTBOPEHHS YMOB 3a SIKMX iHLIOMY 3 MOgpy»xoks He Oyae
3abe3nevyBaTnCsl MOr0 3BUYAMHUIA PiBEHb XUTTA, peanisa-
Ui piBHMX CYG'€EKTUBHMX CIMENMHMX NpaB, 3MOBXMBAHHS
npaBoM. | xoya MOMOXEHHS YMHHOrO LMBIMbHOIO 3aKOHO-
pasctBa (4. 3 c1. 13 LUK YkpaiHn) 3akpinntoioTe Hegonyc-
TUMICTb NOAIOHUX AiA, WO BYMHSIIOTLCA 3 HAMIPOM 3aBAaTu
LUKOAW iHWIiM ocobi, JoBOAUTLCS BM3HaABaATW, LLO BOHW BCe
yacrTilwe MaloTb MicLe Yy CiMernHUX BifHOCUHAX.

BapTo 3pobutn Haronoc Ha Tomy, LU0 NPOTATOM YCbOro
pPO3BUTKY IHCTUTYT 3MOBXWBAHHA 3HAB nuwe 2 dopmu:
3r0BXMBaHHA MpaBoM i3 HaMipom 3aefaTu WKoau (LuMka-
Ha) Ta 3MoBXWBaHHA NpaBoM 6e3 Hamipy 3aBgaTw LUKOAW
[5, c. 121]. Y cimeliHux BigHOCUHax 34e6inbLWoro Mae Mice
came LuMKaHa.

CimenHun kogekc YKpaiHu He MICTUTb B CBOiX HOpMax
TepMiHiB "3anexHe", "HyxaeHHe" Ta "3000B's3aHe" no-
Apyxoks. PermameHTyloum npaBa Ta OBOB'A3KM MOOPYHOKA
no ytpumanHio y rmasi 9 CK 3acTtocoByoTbCs 3ararnbHo-
NPUAHATHI, TPaAWLiAHI ANS BiTYM3HAHOIO CiMENHOro npasa
TepMmiHM  "yTpumaHHs", “"animMeHTyBaHHS", "MaTepianbHa
poromora". Lli TepMiHM Ha cydacHoMy eTani couiarnbHo-
€KOHOMIYHOTO PO3BUTKY HALUOrO CyCriflbCTBa Yy AESKUX
BUNagkax He y MoBHIN Mipi pO3KpUBalOTL CyTb BiAHOCUH SKi
BMHWKaIOTb MK MNOAPYOKAM 3 MPUBOAY BUKOHaHHA OOOB'S-
3Ky MO B3aEMHIiV NiATpUMLUI (K MaTepianbHin Tak i HemaTe-
pianbHi) yTPMMaHHIO TOLLO, 3akpinneHoro y psgi Hopm CK
(ct.ct. 1, 7, 75, 76, 86, 88 CK Ta iHWi). A BiaTaK BUHVKaE
notpeba ygockoHaneHHs MpaBoBOi TEPMIHOIMOTii.

Ak NpaBuno cTaH HY>XOEHHOCTi OAHOro 3 MOAPYNKS BU-
HWKae y BMMagKy Kpuam Wby — y Hacnigok akTuyHoro
NPUMUHEHHS WINOGHNX BIAHOCKH, NoYaTKy Mpoueaypu po-
3ipBaHHSA WOy, sike NpM3BOANTL A0 NPUMNWMHEHHSA HaZaH-

H MOMY YTPUMMaHHS iHWWMM MNOApPYXokAM, 3000B'A3aHUM
NPSIMOI0 BKa3iBKOIO 3aKoHy abo J0roBOPOM MiX MOAPYX-
XAM, y 4OOPOBINbHOMY NOPSAAKY.

3rigHo umHHoro CK mogpysoksi Bnpasi BperynoBaTu Ci-
MEVHI BiJHOCMHW 32 LOMOBIIEHICTIO — JOrOBOPOM (4. 2 CT. 7
CK), yknactu "lUntobHuin gorosip" y SKOMy BU3HA4MTK Mo-
PSAOOK HafaHHs yTpuMMaHHs Ta noro po3mip (cT. 99) abo
"[oroBip Npo HagaHHs yTpuMaHHsa" (cT. 78). Y Bunagky
iCHyBaHHsSI OQHOrO 3 LX JOrOBOPIB YTPUMAHHS HY>XOEHHO-
ro NOApyXoks BigOyBaeTbCcs y BiAMOBIAHOCTI 3 ymoBamu
OaHNX JOroBOpiB, @ HEHanexHe BUKOHaHHA 0DOB's3KiB 30-
60B'A3aHOr0 NOAPYXOKA MO YTPUMAaHHIO HyXAeHHoro Oyae
nigcTaBolo ANsi 3BEPHEHHs [0 HoTapiyca 3a BMKOHaBYMM
Hanucom, ockinbku obuasa gorosopm y BignosigHocTi 3 CK
nignsaralTs HOTapianbHOMY NOCBIAYEHHIO. A BiATak i npo-
Leaypa 3axucTy y 3a3HayeHux Bunagkax € MpocTor, 3po-
3yMIfol0, onepaT1BHO Ta ePEKTUBHOIO.

Llopo 3abe3sneveHHs nmpaBa "HyXOEHHOrO" MOAPYXOKS
Ha yTpUMaHHS 3a BiACYTHOCTI OOHOro 3 3a3HadeHux 4Ooro-
BOpIB, TOOTO 32 3aKOHOM TO Ha MPaKTULi BUHMKAIOTb 3HAYHI
npobnemu. Y BUNagKy HEBUKOHaHHsI "3000B'A3aHMM" no-
OpYyXoksaM cBoro oOOB'AI3Ky MO MatepianbHi  niaTpumui
"HY>XOAEHHUA" NOAPYXOKS MOXE 3BEpPHYTUCH 3a 3axXMCTOM
CBOIX NOPYLUEHNX NpaBs A0 cyay.

Lli npobrnemn noe'sa3aHi sK i3 NeBHMMU Bagamu HOpM
MaTepianbHOro npaea Tak i 3 HEAOCTaTHbOK MOAEpHi3aLli-
€10 HOPM NpoLiecyanbLHOro npasa.

PesynbTat aHanisy HopM marepianbHOro npaea [o-
3BONSAOTL CTBEPAXYBaTW, WO "3anexHun" nogpyxoksa y
BMNaJKy rnepexomdy Moro y ctaH "HyXAeHHOCT" Mae npaso:
1) Ha YacTuHy Joxody SKMA OTpuMmye "3060B'dA3aHnii" no-
OPYXKS; 2) Ha OTPMMaHHS YTpUMaHHs Bif "3060B'a3aHoro”
noapy*oks y Jo6poBinbHOMY abo y NpMMyCcOBOMY MOPSAKY
(animeHTyBaHHs1); 3) Ha BiALIKOOQYBaHHS MOpParbHOI LLUKOAN
(y Bunagky nopyLleHHs1 NOro npaBa Ta 3a HasiBHOCTI Takoi
wkoawn). PoarnsHe ix 6inblw AeTansHo.

1. MpaBo Ha 4YacTMHy goxoAay SAAKMM OTpUMYE "30-
60B's3aHun" nogpyxeka. Ockinbkn y CK 3asHayeHo, Lo
MariHo HabyTe 3a yac Wnoby HanexuTb OPYXUHI Ta Yono-
BiKy Ha npasi cninbHOi cymicHoi BnacHocTi (cT. 60 CK).
MpaBo cninbHOI CyMiCHOT BNACHOCTI NMOLUMPIOETLCA Ha 3a-
pobiTHy mnaTy, MeHCilo, CTUNEHAI0 Ta iHWi Joxoau oaep-
XaHi ogHuM i3 nogpyxoka (cT. 61 CK). BbavaeTtbes, Wwo us
YyacTka 6yge gopiBHIOBaTM MOMOBUMHI Aoxoay "3060B'A3aHo-
ro" NoApYyXoKs, KU BiAHECEeHO A0 ChifnbHOI CyMiCHOI Bnac-
HOCTI, B CUITy NPAIMOI BKa3iBKW 3aKoHy. [ipyXuHa Ta YonoBsik
MaloTb piBHI NMpaBa Ha BOMNOAIHHS, KOPUCTYBaHHS i po3no-
PADKEHHS MalHOM, L0 HaneXuTb M Ha npasi ChifbHOI
cymicHoi BnacHocrTi (cT. 63 CK). Y pasi noginy maviHa, o €
06'eKTOM MpaBa ChiflbHOi CYMICHOI BNACHOCTI MOAPYMKA,
YacTKM MalHa ApYXMHW Ta YonoBika € piBHUMM (4.1 cT. 70
CK). Axwo HanexHa "HyXOeHHOMY" MOOPYHOKI0 YacTuHa
poxody He 3abesnedvye peanisawiio MOro npae Ta iHTepeciB
i € MEHLUOIO 33 NPOXUTKOBWIA MiHIMYM (5IK 3a3Ha4yeHo B 4. 4
cT. 75 CK), BiH Mae npaBo Ha CTATHEHHs 3 "3060B'a3aHoro"
NoapyoKa LWe M aniMeHTiB Ha CBOK KopuCTb. [licna posi-
pBaHHs Wtoby "HyXOeHHU" NOAPYIOKS Mae NpaBo BUKIHO-
YHO Ha YTPUMaHHs, MaTepianbHy JoNoMory — aniMeHTu.

2. MNpaBo Ha OTpMMaHHA yTPUMaHHA Big "3060B'sA-
3aHoro" noApyxxa y Ao6poBinbHoMy a6o y npumyco-
BOMY nopsaky (animeHTyBaHHs1). [locuTb HEOAHO3HAYHO
y CK perynioetbca NMTaHHA HagaHHs YTpMMaHHA Ta B3ara-
Ni BUHUKHEHHS NpaBa Yy "HYXAEHHOro" NoApyXOKs Ha yTpu-
MaHHs. Y 4.2 cT. 75 CK 3a3HayeHo, Lo npaBo Ha yTpUMaH-
HS (aniMeHTW) Mae TON i3 NOAPYXOKH, KM € Henpaue3aaT-
HMM, noTpebye maTtepianbHOi gornomorn. | SKLWo i3 cTaHoM
Henpawe3aaTHOCTI OAHOro 3 MOAPYXOKS BCe 3pO3YMINo i ue
MONOXEHHs He BUWKNMKae 3anepedveHb, a CK He micTutb
Oyab-A9KMX CyM SIKUMWU OOMEXYETbCS MPaBO Ha aniMeHTH y



~ 48 ~

B 1 C H U K Kniscbkoro HauioHanbHoro yHisepcurety imeHi Tapaca LlleBueHka

LUbOMy BUMAAKy, TO 3i CTaHOM "HyaeHHocTI" abo Sk 3a3Ha-
YeHOo B HOPMiI y pasi noTpebu y maTtepianbHin JONOMO3i He
BCe Tak oAgHo3Ha4yHo. Ockinbkn Hopma cT. 75 CK y yacTuHi
3aKpinneHHs npaBa Hy>XAeHHOro noapyxoks (4.4 ct. 75 CK)
BXOAUTb Y MPOTUPIYYS 3 iHWMMKU HOPMaMK KOAEKCY BCTa-
HoBMIoOUM Ge3nigcTaBHe 0OMEXeHHS Takoro npasa.

Y 2012 poui NpOXMTKOBUA MiHIMYM Ha MpauesgaTHy
ocoby BU3HA4YeHO 3 NepLioro civHs y poamipi 1073 rpH. (cT.
12 BakoHy Ykpainu "MMpo [epxaBHuin GropkeT YKpaiHn Ha
2012 pik") [6]. A BiaTaK y BUNaAgKy HasiBHOCTI Y Hy)XAEHHOro
noapyxoksa goxogy y po3mipi 1073 rpH. Ha micsaub BiH Byae
He BNpasi BUMaraTtu Bif 3060B'I3aHOr0 NOAPYXOKA HagaHHS
yTprMaHHs. A gk ByTu 3 notpebamm sk BUXoasiTb 3a MexXi
i€l cyMu i SKi € )KUTTEBO HEOOXiAHUMU?

Y HaykoBiN niTepaTypi 3a3HayaeTbCs, WO came 4vepes
obMmexeHHs1 NpaB ofHiel ocobu fgocaraeTbca cBoboaa 3aii-
CHEHHS npag iHLWwow ocoboto [7, ¢. 15]. Hacnigkom BcTaHoB-
neHHs B CK obmexeHHsi npaBa HYXOEHHOrO NOAPYOKS Ha
aniMeHTn Ha piBHI MPOXKUTKOBOTO MiHIMyMY CTBOPHOIOTLCA
YMOBW 41151 NOPYLUEHHST AOro CyD'eKTMBHMX Npas.

MpwuB'A3ka JO NPOXUTKOBOrO MiHiMyMy BUKNMKae Ge3niy
nnTaHb, a caMme siKi KpuTepii Oynun noknazeHi B OCHOBY npu
3aKpinneHHi Takoi HopMu? I3 skux nmigctas 6yno BCTaHOB-
neHo obMeXeHHs1 NpaBa HYXOEeHHOro NOAPYXOKSA Ha anime-
HTW Ha piBHI NPOXMWTKOBOro MiHiMymy? PomoBcbka 3.B.
3a3Hayvae, WO Takow MNpuB'A3Kol0 Hamaranwcs 3abesneyn-
TW MpaBa HY>XOEHHOro NOOPYXOKSA, OCKINbKM i MiHiManbHa
3apnnarta i neHcisa iHkonm Byna MEeHLUO 3a NPOXMTKOBUI
MiHiMym [8, c. 168-170]. OgHak, Ha CbOroaHi AaHa HopMma
3acTapina OCKINbKM [OoX0o4M MOJPYXOKA iHKOMM 3HAYHO
BULLLI MPOXUTKOBOrO MiHIMYMY Ta BCTaHOBMEHOI MiHiMa-
nNbHOI 3apobiTHOI NnaTtu, a gxepena opMyBaHHS 40X04Y
CiM'i He 0OMeEXyTbCA OfHiel0 CTUMMNEHAIED, NeHciet, 3a-
pobiTHo nnaToto.

OOMeXytoUM BUHUKHEHHS MpaBa HYXXOEHHOro MOApPYK-
XS Ha YTPUMaHHA MPOXUTKOBUM MiHIMyMOM He TiflbKu
CTBOPIOIOTLCA MepeLlkoan pearnisauii iHWKUX, HanexHux
nomy npae 3akpinneHux y CK (npaBo Ha noBsary Ao CBOEi
ocobuctocTi (cT. 51), NpaBo Ha isnyHUIA Ta AYXOBHWN
po3BMTOK (CT. 52) Ta iHWi), @ i NOPYLYIOTbCA OCHOBHI
NPUHUMNKN perynoBaHHA CiIMENHNX BiAHOCUH, LLO 3aKpinne-
Hi B 4. 9 cT. 7 CK (ciMelHi BigHOCWMHW perynioTbcst Ha 3a-
capax cnpaseanuBocCTi, AOOPOCOBICHOCTI Ta PO3yMHOCTI).

IcHye 6e3niv BMNaakiB KONMW OAMH 3 NOOPYXOKS OTPUMY-
I0YM 3Ha4Hi NpUBYTKM Ta KOHTPOIOYI Aoxoaun CiM'i 3no-
BXMBa€E CBOIMW MpaBamu, BOAETbCA A0 €KOHOMIYHOro Ha-
cunbCTBa B CiM'l, BIQMOBNSIE Y HagaHHI YaCTUHU UMX OOXO-
AiB y pO3MnopsimKeHHs iHWoro 3 noapyxoks ("3anexHoro") 3
METOI0 OTPMMaHHA NEBHOro BMNWBY, AOMIHYIOHOrO CTaHy
He nobototoumnck Hacnigkie. HanyacTiwe e BinbyBaeTbcs B
nepiog kpuan wnoby, konu "3060B'A3aHMI" NOAPYHOKSA
3rI0BXMBAE CBOIMW MpaBaMy He Nue 3 MEeTo AOMiHy-
BaHHs B BiHOCWHAX, a i 3 METOK NPUHU3NTK iHLLIOrO 3 Mo-
APYXOKS, noMcTUTUCS oMy abo oTpumaTtn ans cebe nesHi
BUrogn (NeBHe MawviHO y pasi nodiny ManHa MNOAPYXIOKS,
OniKy Hag AUTUHOI).

BunpaBuTtu 3asHadeHy cuTyauilo MOXIMBO  LUNAXOM
BHECEHHS 3MiH y YmHHMI CK Ta LIMK.

Mouyatn 3miHM matepianbHoro npasa cnig 3 CK, sk 3
KIMO4YOBOr0 HOpPMaTUBHOMO akTy. Bbavaetbca HeobxigHUM
3MIHUTU Y. 4 cT. 75 CK, BUKMIOYMBLUK 3a3HayYeHe obme-
XKEHHS1 Ha PiBHI MPOXMTKOBOIO MiHIMyMy Ta BMKNaBLLMK ii B
HacTynHin pegakuii: "OOuH i3 NOOPYXXKS € maKkuM, Wo ro-
mpebye mamepianbHoi oromoau, SKWo (io2o Joxi0 He 3a-
besneuye liomy pearnizauito ceoix, ycmaneHux y wnobi 38u-
Yok ma ynodobaHb, 38u4aliHull 0bpa3 ma pumm Xummsi".

3. Ha BigwkogyBaHHAA MopanbHOI WKoAU. Y TOMY
BMNAZKy SIKWO 3000B'A3aHUIA NOAPYIOKS HE BMKOHYE CBOIX
0060B'A3KiB LWIOAO MepepaxyBaHHA abo nepegadi YacTUHU
[OX0AY AKUA BiH OTPUMYE 3aneXxHoMy MoApPyXokio, He BU-
KOHye OBOB'A3KIB MO YTPMMaHHIO B HAacnigok Yoro 3anex-

HUI NOJPYXOKA 3a3HaE NOPYLUEHHS HOPManbHUX XUTTEBUX
3B'A3kiB. MopanbHa LKofAa HacTae B CUIYy HEMOXIMBOCTI
NPOAOBXKEHHS aKTUBHOIO rPOMaCbKOro XWUTTS, NOPYLUEHHS
CTOCYHKIB 3 OTOYYIOUMMM ModbMY abo Yepes iHLWi HeraTuBe-
Hi Hacnigky [9]. "3anexHun” noapyXoks Moxe 3BepHYTUCS
0O cyay y nopsigky MO30BHOMO MPOBaDKEHHS! 3 BMMOIOO
BiALKOAYyBaTVM NOMY MOpanbHy LUKOAY SKY BiH 3a3HaB.

LLlono npouecyanbHOi CTOPOHU AAHOrO NMUTaHHA TO 3a-
XVCT MpaBa Ha YTPUMaHHA Ta npaBa Ha 4acTuHy foxondy
"3060B's1I3aHOr0" NOAPYXOKA A0 NPUNUHEHHS Wby, BiadY-
BaETbLCS Yy CyA0BOMY nopsgaky. Pesynbtatv aHanisy YnMHHOI
npouenypu niaTBepAXytoTb ii HEQOCKOHaNCTb, HEMOXIU-
BiCTb onepaTvBHO 3abe3nevyBaTy 3axMCT Ta BiJHOBMEHHS
3a3HaveHnx cyO'ekTMBHMX MNpaB. Takoi OyMKW NpUTpUMy-
etbea | [.A. TeTpeHko, skui Haronowye, Wwo: "B ocTaHHi
pPOKM HaBiTb MIOAMHA, sKa He nos'A3aHa 3 HPUAUYHO
npodpecieto, He Morna He 4yTu Npo nNpobremy Tak 3BaHUX
npolecyanbHUX AMBEPCIN B UUBINbHOMY CYAOYMHCTBI.....AK
nokasye npakTuka, npobnema HaBMWCHOrO 3aTAryBaHHS
CyJOBOrO MpOLECy OKPEMMMM MWOro y4yacHMKamu crana
3BUYANHUM SBULLLEM HEeOOCKOHanoCTi yKpaiHCbKOro cyno-
YnHCTBA....Ha Xanb, HenooauHOKMMU € BUNagKW, KOmm
UMBINbHI cnpaBu B cydax NepLuol iHCTaHUIT po3rnaaaoTbest
pokamu, y cepedHbOMy TpuBanicTb po3rnsigy cnpasBu CTa-
HoBuTb Big 1 go 3 pokis." [10, cT. 319, 320], nopyLuytoun
ronoBHi NpuHLMNK 3abe3neveHHs peanisadii npaB cy6'ekTiB
CiMeHNX BiAHOCUH — NOBHOTY Ta CBOEYaCHICTb.

YuHHum LMK YkpaiHn Bu3HayeHo, Lo UuBInbHI cnpasu
y cyAax po3rnsgatoTbCs B MOPSAKY MO30BHOMO, HaKkasHOro
Ta okpemoro nposamkeHHs [11]. Woao cnpaB npo cTdr-
HEeHHS aniMeHTIB TO BOHW SIK MpPaBuUMo Po3rnsgalTbes Y
NMO30BHOMY MOPSAKY, €ONHUM BUKIMIOYEHHSIM € CTATHEHHS
TPUOUATU BiACOTKIB MPOXWUTKOBOrO MiHIMyMYy [OXOAIB rpo-
MaasH Ha gutuHy (n. 4 4. 1 c1. 96 LK) aki posrnagaiotbes
Yy Haka3HOMYy NpPOBaPKEHHI.

Posrnag umBinbHUX cnpas NPO CTArHEHHS aniMeHTiB Ha
HEMOBHOMITHIO AUTUHY 3a CMpPOLLEHOK MpoLenypolo He €
HOBMM AN1s1 HaLoro 3akoHogascTBa. CnpoLLeHnin NopsaoK
Ons cnpae Takoi kaTteropii 0yno BeBegeHo e Ykasom lMpe-
aungii BepxoBHoi Pagun YkpaiHcekoi PCP Big 1 6epesHs
1985 p. Ne 8520-X [12]. 3akoHogaBeLpb, BpaxoByloun Ao-
CBif, 3aCTOCYyBaHHsI CyOBOr0 Haka3y y BiTYM3HAHOMY 3aKo-
HOAaBCTBi, 3apybibKHMX KpaiH, KepyBaBCs HeOOXigHICTIO
CNpoCTUTU Mpouedypy Ppo3rnsigy NeBHWX crnpas, WO He
BiApPI3HAOTECA CKMagHICTIO, 3 METOK OnepaTUBHOIO 3axmc-
Ty MpaB Ta OXOPOHIOBaHMX iHTEpeciB 0Ccobu, 3MeHLIEeHHS
HaBaHTaxeHHs1 Ha cyaais [13]. Cnig 3a3HauuTy, Wo IHcTur-
TYT Haka3HOro nPOBaMKEHHA BIANOBIAAE MiKHAPOOHUM
npuHUMNaM 34iCHeHHs1 cnpaBeanvMBoro Ta edeKTUBHOro
npaBocyaas i 3abesneyeHHst npas noanHn [14].

Bce BuLLe 3a3HaveHe CBigYMTbL NPO HEOOXiOHICTL po3-
pobKku Ta BNpOBaKEHHs HOBWX Mpouedyp 3abesneveHHs
OXOPOHM MPaB HYXXAEHHOro MNOAPYXKS, 3abe3neyeHHst ixX
BiaHOBNeHHs. LLlogo HeobOXigHOCTI CTBOPEHHs HOBOI cUC-
TEeMU CTAMHEHHs1 aniMeHTiB 3a3HauuB i [lpem'ep-MiHiCTp
YkpaiHn Mukona AsapoB. "Tpeba 3MiHIOBaT! CUCTEMY CTS-
FHEHHS aniMeHTiB....My gopy4mMmMo daxiBuaM Haf3BUYaNHO
cepro3Ho posibpaTucs y uin cnpasi” [15].

YOockoHanuTu npoueaypy MNPUMYCOBOTO  CTATHEHHS
YTPYMaHHS (aniMeHTiB) Ha HYXXOEHHOro MOAPYXOKS MOXHA
LUMSIXOM MOLUMPEHHST Ha Ui BiAHOCWMHM CrpoLLEeHol npoLe-
AypWV po3rnsiay UMBINbHUX cnipas. 3akpinuBLLK Y LIMBIfIbHO-
My fpouecyanbHOMY KOAEeKCi YKpaiHu npaBoO HYXOEHHOro
MOAPYXOKS Ha 3aXMCT CBOIX 6e3cnipHMX NpaB LUMsSXOM 3Be-
PHEHHS 40 CyAy 3 METOK OTPUMAaHHS CyAO0BOro Hakasy.

HakasHe npoBa/pKeHHs, SK | NO30BHE, Mae Ha MeTi BU-
PiLLIEHHs1 NPaBOBOro CMopy, L0 BUHMK MK CTOPOHaMu Ma-
TepianbHWUX NpaBoBiAHOCKH. [MpoTe, Ha BiAMIHY Bif NO30B-
HOro NPOBaPKEHHS, HaKa3He NPOBaHKEHHSA BUPILLYE Takuin
KOHMINIKT Yy CrpoLLleHin opMi — 3 MeTOl0 npovecyansHoi
€KOHOMIT Ta NpULIBUALIEHHS 3AINCHEHHS peanbHOro cyao-
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BOrO 3axMCTy Cyb'eKTMBHUX NPaB y4YacHWKIB MaTepianbHUX
npasoBigHOCKH [11].

3aans uboro 3akoH 3a3Havae, Lo CYAOBWM Hakas, Kpim
TOro, WO € ocobnueoto hOPMOK CyAOBOrO PiLLEHHs, Mae,
OflHOYacHO, Cury BWKOHaBYOro [OKYMeHTa, Lo nignsrae
BMKOHaHHIO 3a MpaBunamu, BCTAHOBIEHUMU AN BUKOHaH-
HS1 CyOOBUX pilleHb Yy MopsiaKy nepegbayeHoMy 3akOHOM
(4. 2 c1. 95 UIIK) [16].

HeobxigHO Takox 3a3Ha4uTy, WO BBEAEHHS CMPOLLEHOT
Cy[oBOi npouefypu CTATHEHHS aniMeHTiB Ha HYXOEHHOro
NOAPYXOKA CTBOPWTL | NEBHY anbTepHaTWBY, WO HEOAMIHHO
BMNMMHE Ha AKICTb NpaBO3axUCHOI AisinbHOCTi cyay. | y upo-
My NuUTaHHi cnig noroguTnca 3 nosudieto WTedan O., ska
BipHO 3a3Hayae, Wo : "cTaryBad Mae npaBoO HaBiTb Npwu
HasIBHOCTI BCiX HeOOXiAHMX YMOB Ans BuAadi CyOoBOro
Hakasy 3BepHYTUCH [0 CyAy He B MOPSAKY CrnpoLLeHol npo-
Leaypw, a 3i 3BUYariHO NO30BHOID 3asBOH. Y TakoMy BU-
nagky cyg He Moxe BigMOBUTM MOMY B NPUAHATTI NO30BY 3
TMX NiACTaB, L0 WOro BUMOTM MOXYTb OYTU BUpILLUEHi LNs-
XOM noJaui 3asiBu Npo BMaady cynoBoro Hakasy [17].

CypoBuin Haka3 moxe OyTW BUAAHO Y BUNAAKy HyXAeH-
HOCTi MOgpyokst Ha Byap-aKOMy eTani, ik 4O movaTky pos-
rMsAy CyaoM CrpaBuv NPO CTATHEHHST aniMeHTIB Y NO30BHO-
My MPOBaDKEHHI TaK i Nig4ac 3 MeTolo cBoeyacHoro 3abes-
neYyeHHs NpaB Ta iHTePEeCiB HYy)XAEHHOIro NOAPYMOKS.

Ak B6a4aeTbCA 3BEPHEHHS HY>KOEHHOTO MOOPYXOKS MO-
XnuMBo Oyde po3rnsgaTtv Yy HakasHOMY BMPOBAMKEHHI y
[ABOX BMNagKax:

1. Y BunNagKky 3BepHEHHS CTArHEeHHA Ha 4YacTuHy 6es-
cnipHoro poxody "3060B'i3aHOr0" MoApyxks, 3a YMOBU
OTPUMAaHHS OCTaHHIM CcTabinbHOro po3Mipy 3apobiTHOI
nnatn abo y BMNagKy HasiBHOCTI AOKYMEHTIB, LO MigTBep-
DKytoTb 06csar moro goxofie (3BiT 4O NoaaTKoBOi, Aekna-
pauig npo goxoau Towo). Ons uboro "HyxaeHHUR" no-
OPYXOKS Mae mogatu cyay AOKYMEHTWU SKi MiaATBEepAKylTb
npaso BuMoru (CeigouTBO NpO peecTpadito Woby, A0BIA-
Ky npo Micue poboTn 3000B'S3aHOro MOAPYXOKSA, OOBIOKM
npo po3mip 1oro goxody abo 3apobiTHoi nnatu). Y Bunag-
Ky BIiACYTHOCTI Yy "3000B'A3aHOro"” nogpyxoks MOCTINHOrO
3apobiTKy po3rnsg NUTaHHA NPO 3BEPHEHHSI CTArHEHHH Ha
YacTuHy goxogy "3000B'3aHOr0" MOAPYXOKS Mae po3rns-
JaTncd y NO30BHOMY MPOBaKEHHI Y 3B'A3KY i3 HEMOXIMBI-
CTH0 BCTaHOBUTY y 6e3cnipHOMY NOpsAKy po3Mip JOXOAY.

2. Y BunNagKy CTATHEHHS arniMeHTiB Ha HYXOEHHOro
nogpyxoksa (CeigouTBo Mpo peecTpauiio Wby, AOBIAKY
npo Mmicue pobotn "3060B'A3aHoro” nogpyxoka abo/ta go-
BiJKy Npo po3mip oro goxony abo 3apobiTHoi nnatu. [o-
KYMEHT, Lo NigTBepaxye dakT "HyKaeHHoCTi").

Ha cborogHi, po3rnag uuBinbHUX cripaB Takoi kaTteropii
Yy HakasHOMy npoBapKeHHi HEMOXNNBUIA Yepes MpsiMy 3a-
6opoHy fka Mictutbes B LMK Ykpainu. Y cr. 96 LK mic-
TUTbCA BUYEPNHWIA Nepenik BUMOT SKi MOXYTb po3rnsigaTu-
cs y HakasHoMmy npoBamkeHHi. Cynd BiOMOBWTb HaBiTb Y
NPUAHATTI 3a8BK1 NPO BMAavy CyAOBOro Hakasy SKLIO 3asiB-
HuKOM Oyge 3asBneHoO BUMOry He nepepbayeHy cT. 96
LMK Ha nigctasi 4. 3 c1. 100 LIMK.

[ns CTBOpPEHHS MOXNMBOCTI PO3rnsay cnpas 3a3Hade-
HOI KaTeropii y CrnpoLLieHOMy MnopsiaKy, HeobxigHO BHECTM
nuwe HesHauyHi 3MiHM B unHHuM LMK, 3akpinuBlun okpe-
MUMW NyHKTamy Yactuam 1 ct. 96 LMK npaBo "HyxaeHHo-
ro" nogpy;oKs 3sepraTucsa OO Cydy 3a 3axMCTOM cyb'ekTu-
BHUWX NPaB i3 3as1BOI0 NPO BUAa4y CyAOBOro Hakasy.

Buknactu nyHkTv Yactunm 1 c1. 96 LMK Ykpaiin Heob-
XiOHO Yy HaCTYMHIN pepakuii: "3asemeHo sumoay rnpo npucy-
OXeHHs1 animeHmig Ha Moopyxks, skul nompebye mame-
pianbHOi dornomMoau 8 Po3Mipi MPOXUMKO8020 MiHiMyMy
0oxodie 2pomaldsH 3ameepOxeHo20 Osis1 8iONosiOHOI Ka-
meeopii 0cib 3a yMosu W0 Ha MOMEHM 38E€PHEHHS iHWUU 3
noopyxksi Moxe ii Ha0asamu" Ta iHWWNIA NYHKT "3as6/1eHo

8uUMO2y PO CMs2HEeHHS 4YacmuHu 0oxo0y (3apobimHoi
nnamu) npayroryo2o nodpyxxs y poamipi 50 % Ha Ko-
pucmb nodpyxxs akull nompebye mamepianbHOI Qornomo-
2u, 3a yMo8U WO Ha MOMEHM 38EpHEHHS Wilob € npago-
32iOHul, He su3HaHul HeOIlICHUM 3a pilueHHSIM cydy".

He norogxyoumnch i3 Mnosuuielo 3akoHodasus LWOAO
BCTaAHOBMEHHs1 0OOMeXeHHs Ha piBHI MaTepianbHOro npasa
HeobXiAHO MOroAMTUCH i3 TUM, LLO Ha PiBHI NpouecyarnbHO-
ro npaBa BOHW MatoTb ByTW. Buxoasum 3 3aBaaHb HakasHo-
ro npoBamkeHHa Ta noro npuHumnie Y LMK HeobxigHO
BCTAHOBUTU OOMEXeHHs, 3a3HauMBLUM, WO CyOOBUA Hakas
Moxe OyTu BMAaHO y pasi SKWO 3asiBNEeHO BUMOry Mpo
NPUCYOXKEHHS aniMeHTIB Ha HY>XAEHHOro NOAPYXOKS Y po3-
Mipi NPOXMWTKOBOrO MiHIMyMy, OCKiNbkM npaBo ocobu Ha
3abesneyeHHs MiHiManbHUX NOTped rapaHToBaHO YMHHUM
3aKOHOAaBCTBOM. Bci BUMOrn siki nepesuLLyloTb L0 Cymy
MaloTb pO3rNsAaTUCs y NO30BHOMY MPOBaMKEHHI.

Tak camo HeobXiAHO YiTKO BMMMCATU HOPMY LLOAO CTsi-
THEHHS1 YaCcTMHW [Joxo4y "3000B'si3aHOr0" MOApYXKs 06-
MEXUBLUX PO3rNag Yy Haka3HOMY MpPOBaMDKEHHI Ha PpiBHi
50% 6e33anepeyHoro goxoay.

3anponoHoBaHi y AaHin cTaTti 3MiHW A0 YMHHOro 3aKo-
HOAaBCTBa Y CBOEMY MOEAHAHHI AO3BONATL CTBOPUTU edbe-
KTMBHUM MeXaHi3M ornepaTuMBHOro 3axucTy npas "HyXOeH-
HOro" NOAPYXOKSA 3 YpaxyBaHHS PiBHA CYCMiNbHUX BiQHOCUH,
Ha €BPONENCLKOMY PiBHI.
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