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Annotation: In late 2014, the mother of a young woman who wadaeard the Malaysia Airlines aircraft which wa®sbdown over
eastern Ukraine in the summer of 2014 brought a against Ukraine before the European Court of HuRights. The applicant claimed
that Ukraine had failed to close its airspace andding so had violated the human rights of hemgtiger. This raises a number of issues
concerning the applicability of the European Conicenon Human Rights to the current situation intpaf Ukraine which are not under
the full control of the Ukrainian government. BdRussia and Ukraine are parties to the European é&dion on Human Rights. Every
victim of a human rights violation who was undee farisdiction of a state party at the time in digescan bring a case to the European
Court of Human Rights. The issue of jurisdictiordistinct from the title to a territory under intational law. It is possible that Russia,
directly or indirectly, is exercising jurisdictian some parts of Ukraine. This, however, does nesimthat Ukraine would have lost all legal
responsibility. There might still be a residualpessibility of Ukraine. In addition, the questiomshto be asked if there are domestic
remedies which would have to be exhausted befongibg a case to the European Court of Human RidRésidents of parts of Ukraine
currently controlled by Russia should not be regplito exhaust remedies offered by Russia in omfethkir case to be admissible to the
European Court of Human Rights.
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Anomayia: CTaTTIO NPUCBAYCHO BUPIIICHHIO IMUTAHHS IIOAO BiMOBIJAIBHOCTI AepkaBu y €BpOIEChKOMY Cyli 3 NpaB JIFOAUHH 3a
HOPYLICHHS TIPaB JIFOJMHY, CKOEHHI Ha TEPUTOPI, IKa TAMYACOBO JICPKABOIO HE KOHTPOMOEThCs. [INTaHHS BiANOBIAAIBHOCTI PO3IIISAAAETHCS
B KOHTEKCTI KOHKPETHOI CIIpaBH, OJAHOI MPOTH YKpalHU pogudaMy 3aru0nux B aBiakatacTpodi mitaka MH 17 Manasiiicekux aBiamiHiil.
3asBHUKM 3BHHYBa4dylOTh YKpaiHy y TOMy, III0 BOHA ITOPYIIHJIA IPaBO HA XKUTT, HE 3aKPUBIIN MOBITPSHHI MPOCTIP JUIS JTiTaKiB UBIIBHOT
aBiawii Haj 30HOIO BiiickkoBoro koHdumikty. Ha nymKky aBropa, mpu po3risiai Iiel crpaBu €BpONEHChbKHil Cya Mae BpaxoBYBaTH, LIO
TEpUTOPIs, Ae cTanacs Katactpodya, He KOHTPOIIOBANACS YKPAiHCHKUM yPSIOM.

Knrouosi cnosa: Yxpaina, PO, Kpum, [lonbac, €Bporneiicbka KOHBEHLIs MPO 3aXKCT MpaB JIOAWHM Ta OCHOBOIOJOXHHUX CBOOOT,
€Bponeiicbkuii cya 3 mpas JToAnHY, Jitak MH 17.

Annomayus: B crathe paccmaTpuBaeTcs npobOiieMa OTBETCTBEHHOCTH TrocyaapcTBa B EBpormelickom cyne mo mpaBaM denoBeka 3a
HapylIeHUs, [ONyIIEHHbIE Ha TEPPUTOPHMH, KOTOpas BPEMEHHO HE KOHTPOIHUPYETCS TIOCyAapcTBOM. Bompoc OTBETCTBEHHOCTH
aHAIM3HPYETCS] B KOHTEKCTE KOHKPETHOH >kanoObl, mogaHHOW B EBpomnelickmii cyq HNpOTHB YKpawWHBI POACTBEHHHKAMU IMOTHOIIMX B
aBuakaractpode camonera MH 17 Manasuiickux aBuanuHuil. [1o MHEHHIO 3asiBUTeNel, YKparHa HapyIIHIa MPaBo Ha KU3Hb MMACCAKUPOB
peiica, 0CTaBUB BO3JyIIHOE MPOCTPAHCTBO HAJ 30HOH BOCHHOTO KOH(JIMKTa OTKPBITBIM JUISl CAMOJETOB I'PAXAAHCKOI aBHAlUH. ABTOp
OTCTaMBaeT MO3UIINH, YTO IPH PACCMOTPEHUH JTOro Aena EBpomnelickuil ¢y NOIDKEH yIUTHIBATh TO OOCTOSTEIBCTBO, YTO TEPPUTOPHS, HAJl
KOTOpPOH MPOM30IILIa KaTacTpoda, BpeMEHHO HE KOHTPOJIUPYETCS YKPAaHHCKUM ITPaBUTEILCTBOM.

Knrouesvie cnoea: Yxpauna, PO, Kpeiv, [lonbace, EBporeiickas KOHBEHIHs 3alIUTHI NPAB YEJIIOBEKa M OCHOBOIOJOXHBIX CBOOOT,
EBpomneiickuii cyn mo npaBam uenoseka, camoner MH 17.

1. Introduction

The armed conflict in Eastern and Southern parts of
Ukraine in the course of this yéahas led to many
violations of human righfslt is not the aim of this article
to elaborate on all violations of human rights het
course of this conflict. The prevention of furtharman

responsible for human rights violations there. The
requirement of jurisdiction within the meaning oftiéle
1 ECHR refers to jurisdiction de facto, not necegsae
jure. Russia’s responsibility in so far cannot be csie@,
despite the lack of title to territory on the paftRussia.
The situation is more complicated in the embattled

rights violations as well as detailled and effective
investigations into all human rights violations the
course of this conflict, regardless of the identdy
nationality of perpetrators or victims, is an urgen
necessity which the parties involved and in paldicthe
international community have to meet. Rather than
looking at specific rights which have been violattds
article is meant to address issues which concenerge
questions concerning the European Convention on
Human Right$(ECHR).

2. Claims to independence

The claims to independence by entities such as the
Republic of Crimea and the People’s Republics of
Donetsk or Lugansk are incompatible with interradio
law and null and void, as is the annexation of @arand
Sevastopol into the Russian Federdtidfi they would
have any legal effect, Ukraine would cease to be
responsible for these territorfedn the case of Crimea
and Sevastopol, the Russian Federation itself slaion
have jurisdiction over the area and hence is fully
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oblasts of Donetsk and Lugansk, which also have
declared independence. Unlike in the case of Crimea
Russia was not quick to incorporate the areas tinéo
Russian Federation and at the time of writing Russi
demands a special status for these areas withiaitukr
but not their independerite

Would any part of Ukraine become independent in
accordance with international law, the Conventiayula
no longer apply there. Because of Article 59 (1 HRC
newly independent states first have to become membe
of the Council of Europe before they can becoméigsar
to the ECHR.

3. Russia’s Responsibility

But also Russia can be responsible for human rights
violations done on its behalf and by forces which i&
notde jurethan at leastle factounder its control.

3.1 Extraterritorial effect of the ECHR and the
Responsibility of the Occupying Power

The concept of jurisdiction in Article 1 of the
European Convention on Human Rights (ECHR), which
is vital for the application of the ECHR goes beydhe
notion of territory. An essential element of stateth,
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territory is the most natural way to describe thach of
the power of the state. It is this power, the dffec
exercise of authority, and the population which tre
other requirements of statehood. However, the wgrdi
of Article 1 ECHR already indicates a personal
approach This personal approach is not completely
contrary to the territorial approach but highlightsat
jurisdiction, while usually territorial in natureloes not
have to be territorial. Indeed, the European Cairt
Human Rights has on several occasions considered
specific extraterritorial actions to amount to witkbns of
the Conventiof) culminating in the finding irAl-Skeini

v. United Kingdortf that «[w]hat is decisive [...] is the
exercise of physical power and control over thesqerin
question®'. Even without exercising control over any
part of Ukraine, Russia can still be held accouetas
long as it exercises control over a single indialdw
regardless of his or her whereabouts.

3.2 Accountability of a State for Violations of the
ECHR by proxy

A key element of Russia’s strategy in the attaaks o
Ukraine is the use of (initially) unidentified archéorces
which not only gives the attacker the benefit afpsise
but also provides a certain degree of deniabilithis
deniability, however, is only political and not &gin
nature. While it might be more difficult to provkeat a
state is really in control of unidentified armedrdes
which operate abroad, international law already has
sufficient legal standards under both general iattonal
law and international criminal law to ensure thhe t
states which are behind such attacks can be held
accountable:

Under classical international law, it is the states
which claim rights on behalf of their citizens ohet
international level but not as rights of the citigebut as
their own right$®. Therefore there is no corresponding
responsibility of states for crimes which have been
committed abroad by their citizens, unless theydan
behalf of the state. In this regard, however, taonality
of the acting person or persons is irrelevant. Tést
outlined by the International Court of Justice in
Nicaragua v. United Stat&Sstill remains the relevant
standard for the attribution of private actionsatstate in
terms of state responsibility. In the field of Imtational
Criminal Law, the standard created by the Inteomati
Criminal Tribunal for the former Yugoslavia ifadic**,
which differs from theNicaraguatest®, provides rules
for the determination of responsibility on the pafta
state.

Also under the European Convention on Human
Rights the states parties to it can be held aceatmt
beyond exercises of public authotftybe it in the form
of ultra viresacts or by using proxies who act on behalf
of the state, as seems to be happening in Ukrdine.
Convention is meant not to allow states to circumive
their responsibilities. Therefore Russia can bed hel
accountable for human rights violations committedts
name by proxy fighters. In the case of the ECHR, th
Russian Federation can literally be held accouataisl
Article 41 ECHR allows the Court to impose
compensation payments on offending states.

4. Responsibility of an occupied state to continue
to enforce the ECHR

While the general rule is that a state exercises
jurisdiction over its entire territoly, this is not
necessarily the case if part of the national tenyitis
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occupied by a foreign pow®r But the European Court of
Human Rights has also noted in a case concerning
Transnistria that the partially occupied state itmgs to
have an obligation to take the action it can takbich
naturally would be less than were it in full comtod the
area in question) in order to protect human righese?®.

This is more than a residual responsibility buisithe
original obligation incumbent on every state whisha
party to the ECHR.

5. States of Emergency and Derogations from the
ECHR

It appears that so far neither Ukraine nor Rusaigh
submitted to the Secretary General of the Countil o
Europé® a derogation in connection with the ongoing
conflict. However, even then would many of the hama
rights violations which have occurred in Ukrainidl &ll
within the scope of the states’ obligations becatlmse
right to life, the prohibitions of torture and sty and
the nulla poena sine legerinciple are exempt in this
regard and have to be respected at all filmes

6. Conclusions

Civilians have suffered a wide range of massive
human rights abuses during this conflict. But thedr
regime imposed on the people of Ukraine by the
occupation forces can be met with the weapon of law
While the use of armed force against an other naso
incompatible with the spirit of the Convention, the
current situation in Ukraine is not so far out loé tscope
of the experience of the Convention organs thabitld
not be dealt with. To the contrary, the Court hiasaaly
dealt with situations in which armed force was G&ed
The Turkish invasion of Cyprus, the 2008 Russian-
Georgian war (which in many ways seems to have been
prelude to the current conflict), the continuedsprece of
Russian forces in Moldova’'s Transnistria, Turkish
operations against Kurdish terrorists, the Second
Chechnyan War, NATO'’s Operation Allied Force aghins
the former Yugoslavia, Britain’s involvement in
Operation Iragi Freedom come to mind. The European
Convention on Human Rights is therefore well-suited
deal with conflicts such as the one currently undegrin
Ukraine. Both Russia and Ukraine are European msitio
and the shared European values embodied in the ECHR
can provide part of the solution for some of theués
involved in the current situation:

Victims of human rights violations should feel
encouraged to seek recourse at the European Cburt o
Human Rights. In many cases there will be no effect
domestic mechanism, freeing potential applicantenfr
the duty to exhaust domestic remedies before
approaching the Court in StrasbotirgApplications to
the Court have to be brought no later than six mmont
after the end of the human rights violation in dioz8*
or — if domestic remedies have been available fatey
than six months after the last decision by domestic
court$®. Ukraine has already brought an inter-state
application to the European Court of Human Rigmdear
Article 35 ECHR® This case is still pending in
Strasbourg but the Court has issued interim measume
13 March 2014, the day the application was subthiibe
the Court, urging Russia «refrain from measuresciwhi
might threaten the life and health of the civilian
population on the territory of Ukrain®» The victims of
human rights violations in Ukraine, regardless bé t
nationality or identity of the victim or the perpator, are
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not helpless but continue to enjoy the protectibrihe
European Convention on Human Rights.
HOPUMITKHN

1.  This textis up to date as of 9 September 2014.

2. On developments in Ukraine during the Summer of
2014 see Stefan Kirchner, Interim Measures in {Btete
Proceedings before the European Court of Human tRigh
Ukraine v. Russia, in: 3 University of Baltimoreudoal of
International Law (2014-2015), forthcoming.

3. European Treaty Series No. 5.

4. See in more detail Stefan Kirchner, Crimea’s
Declaration of Independence and the subsequentxatina by
Russia under International Law, in: 18 Gonzaga rlauof
International Law (2014-2015), forthcoming.

5. Cf. in general Bernadette Rainey / Elizabeth Witks
Clare Ovey, Jacobs, White & Ovey — The EuropeanvE€ation
on Human Rights, ' ed., Oxford University Press, Oxford,
2014, p. 101.

6. Neil MacFarquhar, Ukraine Deal Imposes Truce
Putin Devised, in: New York Times, 6 September 2(14A1,
<http://www.nytimes.com/2014/09/06/world/europeaike-
cease-fire.html?_r=0>.

7. Rainey et al. (note 6), p. 101.

8. Christoph Grabenwarter, European Convention on
Human Rights, 1st ed., Verlag C. H. Beck, Muniddi.2, p. 6.

9. For an overview over the development of the Court’s
case law see Rainey et al. (note 6), pp. 90 et seq.

10. European Court of Human Rights, Al-Skeini and
others v. United Kingdom, Application no. 35763/9dudgment
of 21 November 2001.

11. Al-Skeini (note 11), para. 136; also quoted by Rgin
et al. (note 6), p. 94.

12. See very instructively Emanuela-Chiara Gillard,

Reparation for violations of international
humanitarian law, in: 85 (851) International Review
of the Red Cross (2003), pp. 529 et seq.,

<https://www.icrc.org/eng/assets/files/other/irr618gillard.pdf
>, at pp. 536 et seq.

13. International Court of Justice, Nicaragua v. United
States (Military and Paramilitary Activities in andgainst

287

Nicaragua), Judgment of 27 June 1986 (Merits),
<http://www.icj-cij.org/docket/files/70/6485.pdf>paras. 114 et
seq.

14. International Criminal Tribunal for the former
Yugoslavia, Tadi (“Prijedor”), Case no. IT-94-1, Judgment of 7
May 1997, <http://www.icty.org/x/cases/tadic/tjuglad-
tsj70507JT2-e.pdf>, pp. 243 et seq.

15. See also Antonio Cassese, The Nicaragua and Tadi
Tests Revisited in Light of the ICJ Judgment on daéte in
Bosnia, in: 18 European Journal of Internationat/ (2007), pp.
649 et seq., <http://www.ejil.org/pdfs/18/4/233 pdf

16. Rainey et al. (note 6), p. 141.

17. European Court of Human Rights, llascu and others
v. Moldova and Russia, Application no. 48787/99jghuent of
8 July 2004, para. 312; Rainey et al. (note 695p.

18. Ibid.
19. llascu (note 18), para., 331; Railey et al. (ngtepf.
95 et seq.

20. Stefan Kirchner, Human Rights Guarantees During
States of Emergency: The European Convention on ddum
Rights, in: 3 (2) Baltic Journal of Law & Politi¢2010), pp. 1 et
seq., at p. 14; see also Christoph Grabenwartemp@ische
Menschenrechtskonventior’ 8d., Verlag C. H. Beck, Munich,
2008, p. 13; Karen Reid, A Practitioner's Guidehe European
Convention on Human Rights,™3ed., Sweet & Maxwell,
London, 2007, p. 262.

21. Kirchner (note 21), p. 16.

22. Kirchner (note 2).

23. Cf. Reid (note 21), pp. 31 et seq.

24. Ibid., p. 26.

25. Ibid.

26. Application no. 20958/14, submitted on 13 March
2014. On this case see in more detail Kirchnere(2t

27. European Court of Human Rights, Press Release
issued by the Registrar of the Court, Interim measu
granted in inter-State case brought by Ukraine reai
Russia, ECHR 073 (2014), 13 March 2014,
<http://hudoc.echr.coe.int/webservices/content(iifi/
4699472-5703982>.



