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[MPOLIECYAABHA CAMOCTIMHICTb | HE3BAAEXHICTb CAIAHYOTO

TIponecyanbHa CaMOCTIHICTD Ta HE3aJIEXKHICTb CIIIYOr0 € BaXXIHMBUM
TIPUHIMIOM 3IIHCHEHHSI OCYAOBOTO CITiACTBA. BiH MiABHILYye aBTOPUTET CITill-
4yoro i 3abe3mneuye HEOOXiIHI YMOBM MOBHOTH, BCEOIYHOCTI i 00’€KTHBHOCTI
IPOBAIXEHHS JOCYAOBOro ciiacTsa. IIuTanHs npouecyanabHOi CaMOCTIHHOCT] 1
HE3aJIeKHOCTI CIIIYOro Ta ix 3abe3neueHHs y IOpUAMYHIA Haylli JOCITiIKyBa-
nace npouecyanictamu: I0.I1. Aneninum, C.A. Anbneprom, M.I. BaxaHoBum,
IOM. I'powreBum, AIL Tynsesum, 0.0, I'punmnum, A5 Jyouncexkum, B.C. 3ene-
HenpkuM, O.P. Muxaiinenko, MM. Mixeenko, M. Cipum, 3.J1.CwmiTieHKO,
B.II Iu6ixo, B.T. Tominum. O.M. JIapinum Ta GaraTbMa iHIIMMIL

Ha cyyacHomy eTamni peopMyBaHHS CIOYUX MNiAPO3AUTIB Ta KpUMiHaJb-
HO-TIPOIIECYaJTbHOTO 3aKOHOMABCTBA MUTAHHS MO0 3a0e3MeveHHs Imporecya-
JIBHOI CaMOCTIHHOCTI 1 HE3aJIEXKHOCTI CNIAYOro 3ajJUINalOThCsA aKTYyaJbHUMH,
0coOJIMBO B IUTOLIMHI OpraHi3auii AisbHOCTI CIIAYUX MiAPO3ALTIB.

Sx Touno 3a3nauyuB I'.C. Corapamsimi: «/Ij1s1 Toro, mo6 npHHIMI MpoLe-
CyaJIbHOI CaMOCTIHOCTI i HE3QJIEXHOCTI CJIiI4Or0 HE BUSIBUBCS IEKIapaTUB-
HUM, KpPUMIHAJbHO-NIPOLECyalbHE 3aKOHOAABCTBO Mae 3a0e3neuuTd ioro
IOTPHMaHHS CHCTEMOIO TPaBOBHX rapanTiii» [1, ¢.16].

Hirounit KIIK Ykpainun nepenbavae, mo NpU MPOBAaIKEHHI 1OCYAOBOTO
CJIiACTBA BCi PillIEHHS! PO CIPSIMYBAHHS CIILACTBA 1 PO MPOBAIXKEHHS CIIIAYUX
Ii¥l cTiguuii mpuitMae cCaMOCTIHHO, 32 BUHSITKOM BHMAKIiB, KOJIH 3aKOHOM Te-
penbaueHo oaepxkaHHs 3roau Bin cyay (cyani) abo mpokypopa (u.l ct.114
KIIK). V Bunagkax, nepe10a4eHUX 3aKOHOM, BiH 3aKpUBA€ CIpaBy Yd HaNpaB-
nsie ii TIPOKypopy 3 OOBHHYBAJIBHAM BHCHOBKOM a0 3 MOCTAHOBOIO MPO Ha-
IpPABJIEHHS CIPABU 0 CyAy AJIsl pO3MJISIAY MUTAHHS NPO 3aCTOCYBaHHS PUMY-
COBMX 3axOfiB MeauMyHoro xapaktepy (ct.114, cr.212 KIIK). ITo cnpasax, B
SIKMX JOCYHOBE CIACTBO € OOOB’S3KOBUM, CIIAYMHA BHpaBi y Oyab-sIKHH MO-
MEHT MOX€E NPUCTYIUTHU A0 NPOBAIKEHHS JOCYI0BOIO CHiAICTBA, HE YEKAIOUH
BUKOHAHHS OPraHaMU Ai3HAHHS HEBIOKJIQAHUX CITiJYMX Jiif MO BCTAHOBJICHHIO
Ta 3aKpilUIEHHIO cIifiB 3mounHy (cT.104, u.4 c1.114KIIK). Cnimunii mo poscii-
JyBaHMX HHM CIIPaBax BIPaBi JaBaTH OpraHaM Ji3HAHHS JOPYYCHHS | BKA3iBKH
PO HOPOBAIXEHHS! PO3MIYKOBUX Ta CIiI4MX [ifl i BUMaraTu BiJ OpraHiB [i3-
HaHHS JOMOMOTH NPH MPOBA/KEHHI OKpeMHX cliguux aiid. Taki mopydeHHs i
BKa3iBKM CJIIIYOTO € 7151 OpraHiB JAi3HaHHA 000B’a3k0BMMH (4. 3 cT.114 KIIK).
ITocTaHOBH CITiAYOrO, BUHECEH] BIAMOBIIHO IO 3aKOHY B KPUMIHAJIBHIN CIIpaBi,
sika mepeOyBae B HOro MPOBAIKEHHI, € OOOB’SI3KOBUMH AJIs1 BUKOHAHHS BCiMa
HiANpUEMCTBAMHU, YCTAHOBAMHU 1 OpraHi3alisiMy, MOCagOBUMU O0coOaMHU i rpo-
MagsHamu (4.5 cr.114 KIIK).

Sx 6aunMo, HUHI AiI0YMIl 3aKOH HE A€ MOHSTH «IpOlecyabHa CaMOCTil-
HICTb 1 HE3QJIEXKHICTb» CIIJYOTO.

B Teopii KpUMIHABHOTO MPOLECY 1 YNPaBIiHHSA MUTAaHHS MPO Mpolecya-
JIbHY HE3aJICXKHICTh CITIIUOro € IUCKYCIHUM. IcHYe ekinbka TOYOK Ha 110 Ipo-
GnemMy. IIpUXUIbHUKY OJIHI€T 3aMEPEUyIOTh MPOLECYaIbHy HE3ANIEXKHICTh CIil-



90ro BHACTIIOK MiJHAMIAAHOCTI (TIPOKYpOpPY) i MOKOHTPOIBHOCTI (Ha4aJbHH-
Ky CHig4oro BigAiny), a mepesBary BigAaloTh MpoLECyasbHill caMocTiiHOCTI
(ska icHye pa3oM 3 BiATIOBIZATBHICTIO) CITIIYOTO, CMOIYYEHOIO 3 MPOKYPOPCh-
KUM HaIjIsiIoM Ta BiJOMYHMM KOHTPOJIEM [2, ¢.99,104-105].

IHIIi BYEHI OTOTOXHIOIOTH MPOLECYaNIbHY CAMOCTIHHICTb CIIIAYOro 3 fioro
He3anexHicTo[3,c.137]. lexTo BBaXkae, MO Iif09€ 3aKOHOOABCTBO MiIKPECITIOE
CaMOCTIIHICTb MPOLECYAJIbHUX PIillIEHb CJIIAYOrOo 1 HE3aJIEeXHICTh HOro sk yyac-
HUKa npouecy [4, ¢.79]. A CM. CMOKOB poOUTb BUCHOBOK IIPO T€, IO HEMAE MIPO-
IeCyaJTbHOI He3aJIeXKHOCTI CITIYOTO, a € HOTo mpornecyaibHa CAMOCTIHHICTS [5, ¢.5].

10.B. Baynin, gocnigxyroud 1o npobiaemMy [6, ¢.3], IpONOHYe BiIOKpEM-
JIIOBATU IPOLECyaJbHy CAMOCTIIHICTb Bill HE3aJIEXXHOCTI CIIIAYOro i CTBEp-
IUKY€, IO MpOLEecyaibHa CAMOCTIHHICTD CITIAYOTO SIBIISIE COOO0I0 3 OMHOrO OOKY
HOJIOXKEHHS! AOCYAOBOrO CIiACTBAa, WO AO3BOJSIOTH CIIAYOMY CaMOCTIiHO
OpuiMaTHU pIlIEHHs 1 IPOBOAUTH Cifvi Afi y po3ciigyBaHUX HUM KPUMiHaJIb-
HHX CIIPaBax, a 3 iHIIOTO — IIe TPOIeCyabHUIl IHCTUTYT, CIIPSIMOBAHHI Ha Bpe-
TyJII0BaHHA BIAHOCHUH, SIKi BUHMKAIOTb Y 3B’SI3Ky 3 peali3ali€lo CIiA4uM CBOIX
IpolecyalbHUX MOBHOBAXEHb. JI0 MpoLECyabHOI HE3AJIEXHOCTI BiH BiIHO-
CHTB TIOJIOKEHHSA IIPO Te, MO MPOBAIKEHHS TOCYIOBOTO CITICTBA | MPHHHATTS
BCIX pillleHb Yy CrpaBi 30iHCHIOETBCS CNIQYMM Ha MiCTaBi 3aKOHY Ta y BIAMOBI-
JHOCTi 70 10r0 BHYTPILIHBOrO NEPEKOHAHHS; CIIAYOMY 3a0€31e4yeThCsl yMOBU
6e3nmepemKoaHOro i e(heKTHBHOTO 3AiHCHEHHS HOTO MpolecyabHIX MOBHOBA-
JKEHb; 1 TPONOHYe 3akpinuTy ui nonoxeHHs B KIIK Ykpainu.

Mu 3roani 3 B.JI. Ma3aeBum [7, ¢.18-19], mo onHiel, X4 i AyXe pETENbHOI,
persiamMeHTalii JissIbHOCTI CIIYOTr0 HEAOCTAaTHBO. BiH BBaXae, mo-nepiue, mo
ImpolecyaqbHa HE3aJEXHICTh CIiIYOro oOMexeHa (GakTHUYHOIO CIykKOOBOKO
3anexHicTio cimiggoro OBC Big KepiBHHLUTBAa Bifnily i IHTEpPECiB BCbOTO
MB(PB)BC. ITo-apyre, iHTEpecH Cligdoro, sk MTOBHOBAXHOTO OpraHizaTopa i
KepiBHUKA CJIIACTBA 3 KPUMIHATBHUX CIIPaB HE 3aBXIY MOBHICTIO CHIBIAAAI0Th
3 iHTepecaMn ONepaTHBHO-PO3MYKOBHX ciyx0 i kepiBHniTBa MB(PB)BC. A
KpPUTEPIil pe3yabTaTUBHOCTI TiSUTBHOCTI YCIX MiAPO3AITIB — MOKa3HUK PO3KPUT-
TS 37IOMMHIB — OPi€EHTYe 3ycuis i inTepecu kepinuurea MB(PB)BC, onepa-
THBHO-PO3IIYKOBHUX CIyX0 Ha €Tarli Ai3HaHHA, TOMIOBHIM YHHOM 0 MOMEHTY
npen’siBlIeHHs] OOBHHYBAYeHHs. A TICIA mepenavi MaTepiaiiB CIiquoMy opra-
HiB BHYTPIIIHIX CIpaB iX eHepris Nouyky i 6a’kaHHs JOBECTU CIIPaBy AO KiHIIS
3HAYHO 3HIDKYETBCS. Y TaKUX YMOBax CliAdi BUMYIIECHI TPUAMATH HEAOOPOSIKi-
CHI MaTepiajiu JOCTIAYNX NepeBipOK OpraHiB Ai3HAHHS, OO He 3iMCcyBaTH CTO-
CYHKIB 3 KEPIBHULITBOM PaiBiAAiNy i HE 31CYyBaTU 3BITHUX HOKA3HUKIB.

1.O. Canpynsik miATPUMY€E BUCTIOBIICHY MPOMO3UILIIO i HAMOJIATAE Ha HeOO-
XIIHOCTI TMEPETIISIHYTH 1 CTBOPUTH TaKy CUCTEMY 3BITHUX MOKa3HHUKIB, MO0 iX
BUKOHAHHA He OyJI0 17151 CliTuuX OOTsKINBUM [8, c.42].

Tomy BBakaemMo HeOOXiIHUM 3 METOIO 3a0€3MeUeHHs MPOLECYaIbHOI He-
3anexHocTi caimuoro OBC BuBecTH clligdi MiAPO3NIIM 3 MiANOPSAKYBaHHS
MB(PB)BC i 3MiHUTH CHCTEMY 3BiTHUX NMOKa3HUKIB, B OCHOBY SIKOi MOKIAaCTH
HE YMHHUK PO3KPHUTTS 3JI0YMHY, a PEe3yabTaT PO3CIiAyBaHHSA KPUMIHATBHOI
CIIpaBH.



Po3rmsimaroun mMUTaHHSA TPO TIPOIECyalibHY HE3alleXKHICTh CIIAY0TO, He
MOXHA HE 30CEpPEIUTHU yBary Ha ii CHiBBIAHOLIEHHI 3 IPOKYPOPCHKUM HaIJIsA-
JIOM 1 BIJOMYHMM KOHTPOJIEM. 32 KpUMiHAIBbHO-TIPOLECYaIbHIM 3aKOHOAABCT-
BOM YKpaiHy, sIK NiAKPECTIOBAIOCH BUILE, CIIAYUN € MPOLECYaTIbHO CAMOCTii-
HO0 0CO00I0, HAAUIEHO JOCTATHIMU MOBHOBAXXECHHSIMU TSI IPUMHATTS yCiX
MpOLECyalbHUX PIlIEHb MO CIpaBi 32 CBOIM BHYTPILIHIM NMEPEKOHAHHSM, sIKe
IPYHTYETbCA Ha OLiHLI 3i0paHMX HUM AOKa3iB. AJle L€l MPUHIMM, SIK BIpHO
Hanossrae 1.O. Cannynsik [8, ¢.42-43] BTpadae yCisikuii CEHC, KO 0auuMo, sIKi
MOBHOBAXXCHHSI 3aKPIIJICHI 3aKOHOJABCTBOM 3a MPOKYPOPOM MO BiZHOUICHHIO
no cniguoro. 3okpema, 4.3 cr.227 KIIK VkpaiHu BCTaHOBJIEHO, IO «BKa3iBKH
IPOKypOpa OpraHam [i3HaHHS i JOCYAOBOIO CIiACTBA y 3B’S13KY 3 OPYLIEHHSIM
i po3ciigyBaHHsIM HUMH KPUMIHAJIBHUX CIIPaB, JaHi B MOPSIAKY, nepeadadyeHo-
My uuM KozpekcoM, € ans mux oprasis 000B’s3k0BUMHI». OCKapXeHHs ofep-
JKQHHUX BKA3iBOK BHIIECTOSIIOMY NPOKYPOPY HE 3YMUHSIE X BUKOHAHHS. BHHST-
KOM € I'AThb BHNAIKiB, 3a3HaueHUX y 4.2 cT.114 KIIK Vkpainu. Ananorivxi
MpoLeCyadbHi MOBHOBAXXEHHSI HAa4YaJIbHUKA CIIAYOrO BIOAUTY IMOAO CIIAYOrO
3akpimieHi B 4.2 ¢1.114-1 KIIK Ykpainu.

3riiHO 3 UMMU TOJOXKEHHAMHY CIIIUUHA y pa3i He3roau 3 BKa3iBKaMH IMpoO-
Kypopa, HauaJIbHUKA CIiJ4Oro Mipo3Aily Npo NPUTSTHEHHS sIK OOBUHYBave-
HOro, Mpo KBali(iKaliio 3J04UHY, PO OOCAr OOBUHYBA4Y€HHS, PO HAMpPaB-
JICHHS CHpaBH A0 cydy abo Mpo 3aKPHTTS Ma€ MPaBo MOJATH CIIPABY 3i CBOIMH
3alepevYeHHsIMY BUIIECTOSIIOMY HMPOKYpOpY, a B pa3i BKa3iBOK HadaJbHUKA
CIIgYOro MiAPO3AiTYy — MPOKYPOpY.

VY KpUMiHaJIBHO-TIPOLECYaIbHI JOKTPHUHI Ll MPaBO CIIAYOrO po3risiga-
€TbCA SIK OJIHA i3 TOJIOBHUX TapaHTiil ioro mpouecyanbHOi CaMOCTIHHOCTI [2,
¢.98-105], [9, c.110-116].

Sx BipHO Bkasye O.O. BnacoB, BUBYEHHS MPAKTHUKH AO3BOJISIE 3pOOUTH
BUCHOBKHM TIPO T€, WO C/IiA4i HE KOPUCTYIOThCS y JOCTATHIil Mipi HaJaHOKO iM
MOXJTHBICTIO 3BEPTATHCS 4O BHIIECTOSIIOTO MPOKYpOpa y BUMAAKAX HE3TOOH 3
BKa3iBKaMM MPOKYPOPIB, sIKi 3AIHCHIOIOTH Oe3MmocepeIHiil HarsI 3a iX JisTbHi-
cTi0. BoHM y psiail BUNaaKiB HEe BUSIBJISIOTH HAJIEKHOI MOCHIJOBHOCTI Y BiICTO-
IOBaHHI CBOIX MipKyBaHb 3 OKPEMHX NMUTaHb i MO crpasi B mwinomy [10, c.22].
Horo aymky ninTpumye A.B. CMmipHOB: «KHTTS MOKa3ao, Mo BKa3aHe MPaBo
HE BHKOPHCTOBYETHCS CIIOYMMH, SIKi HE PU3HKYIOTH CyNEpPEYHTH BKa3iBKaM
CBOTO BCEMOTYTHBOTO IPOLECYaTbHOTO HA9YaJdbCTBA, A yCS «CAMOCTIHHICTB»
CJTIAYOrO HaraJye «CaMOCTIHHICTb» KOHS, SIKOMY BEpPIIHHK Yac Bif 4acy BiAImyc-
kae nmopiaas. Jlume moBHa MpolecyanbHa HE3AJEXHICTh CIIAYOro (SK i MOBHA
HE3aJIeKHICTh CY[/IiB) MOXe CIY)XUTH PEaTbHOIO TAPAHTIEIO OLIHKH iM 10Ka3iB
i IPUHHATTIO pilIeHb 1O CpaBi HA IPYHTI OO’€KTHBHOCTI 1 y BIATIOBIZHOCTI 3
Horo BHyTpilHIM NepekoHaHHsAM» [11, ¢.32-33].

o Toro 4acy, KoJu pOKypop Oyde BIpaBi JaBaTH CIiAYOMY OOOB’SI3KOBI
BKa3iBKU 3 OyAb-SIKOrO MUTAHHS BIZHOCHO PO3CITiAYBaHHS, BiACTOPOHIOBATH
HOro Bif MPOBAJXKEHHS MO CIIPaBi, OCOOUCTO BTPYYaTHUCS B Xifl pO3CIidyBaHH,
0cOoOMCTO MPOBOAMTH CIIAYI Aii MO CHpaBi, siIka 3HAXOAUTHCA B MPOBAIKEHHI
CJTIIAYOrO, HisIKe aJAMIHICTPATHBHE BIAOKPEMJICHHS CIIAYMX Bil MPOKYpaTypH



He 3a0e3NMeYnTh HEe3aJeXHOCTI CIIOUYOro, a TaKOX HeymepemKeHO Tl 1
00’eKTUBHOCTI IPOKYpOpA.

Posnb mpokypopa Ha IOCYIOBOMY CIIIICTBI HE MOXe BUXOOUTH 32 MEXI Iiit
BJIACHO HATJISAOBOIO XapaKTepy i HOBUHHA OyTU OOMexeHa MOBHOBAXEHHIMU
[0 MOPYIIEHHIO KPUMIHAJBHUX CIPAaB, HAIJIAQY 32 3aKOHHICTIO pilleHb i Aiif
OprasiB AOCYAOBOTO CIIACTBA 3 MPaBOM ix ckacyBaHHsI. Ilo crocyeTbes gadi ix
3rogu Ha apellT, MPOJOBXEHHS CTPOKIB TPUMAHHS MiJ BapTOIO, 3aTBEPIKEH-
Hs1 OOBHHYBaJIbHOIO BHCHOBKY TOILLIO, TO TaKOrO POy MOBHOBAXKEHHS LITKOM
MOTOKYIOTBCSL 3 iX HArjsAgoBUMHM (YHKUISIMH. ToMy MM NpHEOHYEMOCS O
JOYMKH BUEHMX-IOPUCTIB [12, c.14] i IpaKTUKIB, sIKi IPOMOHYIOTb, IO 32 MPOKY-
POPOM HOBHHHO OyTH 3aKpilJIEeHO HE MPABO JaBaTH CiI4OMy OOOB’SI3KOBI 1715
BHUKOHAHHSI BKa3iBKH, a MPaBO BHOCUTHU CBOI MPOMO3MLII IOAO PO3CIiayBaHHS,
a'y pa3i He3aKOHHUX PillIeHb CIIY0ro — CKACOBYBATH IX.

Sk pe3onHo 3ayBaxye B.M. XKykoscbkuit [13, ¢.40-41], npu po3po0ui mpa-
BOBOi HOPMH TPO TPOLECYasIbHy HE3aJEXKHICTh CIIOYOro Clif BPaXOBYBaTH
Tpu acnektu. ITo-mepiue, He3alexKHICTh CIIJYOro MOBUHHA MPOSIBIISITUCS Ha
BCIX CTafisiX, HA SKUX BIiH Ji€ K cy0’eKT KpuMiHajbHOro mpouecy. Ilo-apyre,
BOHA He MOXe OyTH 06e3MeXHOI0, BpaXOBYIOUH MiAHAA30PHICTD i MAKOHTPOJIb-
HicTp Horo nisnpHOCTI. I, MO-TpeTe, BOHA (K i HE3AJNEXHICTh CyAy)NOBMHHA
OyTH HEPO3PUBHO 3B’sA3aHa 3 {i NiANOPSIKOBAHICTIO 3aKOHY.

ITi monoxeHHst BapTo 3aKkpinuTh B 3akoHi Ykpainu «IIpo cratyc cmigyo-
ro» ta KpuminanbHo-nponecyaabHOMY KOIEKCI Y BUIVISIAI KOHKPETHOI HOPMU
«[Ipyu BUpIIIEHHI NUTAHHS MPO MOPYLIEHHS KPUMIHAIBHUX CIIpaB, PO3CIidy-
BaHHA KPUMIHAJBHUX CIIPAB Y BCTAHOBJICHNX 3aKOHOM MesKax CIiAYi He3allex-
Hi I MiAKOPSIIOTBECA TiNbKU 3aKOHY. HiXTO HE MOXe BTpydaTucs B HOro gisuib-
HICTBb i BUMaraTH BiJl CJIIT90T0 PO3roJIOMEHHs JaHUX JOCYIOBOTO CIIACTBA» .

ITi moyo’KeHHsI MalOTh PO3MOBCIOKYBAaTHC, SIK BipHO 3ayBaxye C.JI. ITo-
pOLIYK, Ha YCiX CiI4uX, HE3aJeXHO BiJ 1X BiZOMYOI MPHHAJIEKHOCTI. AKe
CITAYMI — 1le He mocazoBa ocoba aMIiHICTPaTHBHOIO anapaTy, a MpeICTaBHUK
npaBocynns (KpUMIiHAIBHOI FOCTHILIT), AKUi [i€ Ha MACTaBi  y BIAMOBITHOCTI 3
3aKOHOM, BEPXOBEHCTBO SIKOT'O € O0OB’SI3KOBUM aTpUOYTOM IIPABOBOI A€p>KaBU
B YkpaiHi [14, c.114].

VrpaBiiHHA CIIAYMMH MIPO3AUIaMH 3aJI€XKUTh Bill BUPIMIEHHS HAa 3aKO-
HOJABYOMY PiBHI IIUX BaXUTMBUX IUTaHb.
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